VOL. 7017 NO. 50 DECEMBER 15, 2023

District of Columbia

REGISTER

HIGHLIGHTS

ﬂ D.C. Council enacts Act 25-323 to authorize the Mayor to issue marriage licenses
and authorize temporary marriage officiants during a federal government
shutdown

ﬂ D.C. Council enacts Act 25-324 to propose reducing the fines for driving and
parking in a bus lane from $200 to $100

ﬂ D.C. Council enacts Act 25-325 to propose allowing a person to transfer, sell, gift,
or deliver a self-defense spray

ﬂ Department of Behavioral Health solicits applications from substance use disorder
treatment and recovery providers for certification as iMental Health Rehabilitation
Services (MHRS) Core Services Agency (CSA)o0

9 Board of Elections implements the provisions of the Local Residents VVoting Rights
Amendment Act of 2022 and clarifies the Boardds procedures for meetings,
issuance of orders and advisory opinions, ballot access, and ballot measures

ﬂ Department of Energy and Environment updates the electronics stewardship
regulations

a1 Department of Energy and Environment extends the public comment period for the
Anacostia River Sediment Project: Basis of Design Report (30 Percent Design
Phase)

ﬂ Department of Energy and Environment solicits public comment on the fiDistrict of
Columbia Revised Draft 2022 Integrated Report Under the Clean Water Acto

ﬂ District Department of Transportation solicits organizations, businesses, or property
owners to design, build, operate, and maintain Direct Current Fast Charging (DCFC)
stations in the District
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Zoning Adjustment, Board of - February 7, 2024 - (Virtual Meeting via WebEXx)
21062 Risa Reid and Leland Stratton -

ANC 26 ..o 016045 - 016047
21063 Leslie-Wagner Cruz and Enrique Cruz -
ANC 3D .ot 016045 - 016047

Zoning Commission - Case
15-24C  Gallaudet University and JBG/6th Street
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COUNCIL OF THE DISTRICT OF COLUMBIA
NOTICE

D.C. LAW 25-85

"Floodplain Review Authority Temporary Amendment Act of 2023"

Pursuant to Section 412 of the District of Columbia Home Rule Act. P.L. 93-198
(the Charter), the Council of the District of Columbia adopted Bill 25-355 on First
Reading and Final Reading, on July 11, 2023, and September 19, 2023, respectively.
Following the signature of the Mayor on October 16, 2023, pursuant to Section 404(e) of
the Charter. the bill became Act 25-255 and was published in the October 20, 2023
edition of the D.C. Register (Vol. 70, page 013845). Act 25-255 was transmitted to
Congress on October 18, 2023 for a 30-day review, in accordance with Section 602(c)(1)
of the Home Rule Act.

The Council of the District of Columbia hereby gives notice that the 30-day

Congressional review period has ended, and Act 25-255 is now D.C. Law 25-85,

g

Phil Mendelson
Chairman of the Council

effective December 1, 2023.

Days Counted Durmg the 30-day Congressnonal Review Period:

' Month 7 Dates Counted

October  18,19,20,23.24.25.26,27.30,31 *
November 1.2.3.6.7.8,9,13,14,15,16,17,20,21,22,24,27,28,29,30
December 1
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AN ACT

D.C. ACT 25-302

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

NOVEMBER 21, 2023

To exempt, on a temporary basis, the transfer of the real property located at 1395 Aspen Street,
NW and known as Karin House, from the District of Columbia to SOME, Inc. from the
Tenant Opportunity to Purchase Act of 1980.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Karin House TOPA Exemption Temporary Act of 2023”.

Sec 2. (a) The transfer of the property described as Lot 977 in Square 2950, located at
1395 Aspen Street, NW, from the District of Columbia to SOME, Inc. shall be exempt from the
Tenant Opportunity to Purchase Act of 1980, effective September 10, 1980 (D.C. Law 3-86;
D.C. Official Code § 42-3404.01 et seq.).

(b) No tenant or tenant organization shall have the right to challenge the transfer made
pursuant to subsection (a) of this section under sections 503 or 503a of the Rental Housing
Conversion and Sale Act of 1980, effective September 10, 1980 (D.C. Law 3-86; D.C. Official
Code §§ 42-3405.03, 42-3405.03a).

Sec 3. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 1, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

(a) This act shall take effect following the approval by the Mayor (or in the event of veto
by the Mayor, action by the Council to override the veto), a 30-day period of congressional
review as provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved
December 24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the
District of Columbia Register.
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(b) This act shall expire after 225 days of its having taken effect.

Chairman
Council of the District of Columbia

UNSIGNED

Mayor
District of Columbia
NOVEMBER 21, 2023

2
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AN ACT

D.C. ACT 25-323

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 7, 2023

To amend, on a temporary basis, An Act To establish a code of law for the District of Columbia
to authorize the Mayor to issue marriage licenses and authorize temporary marriage
officiants during a period of time when the Clerk of the Superior Court of the District of
Columbia is not issuing marriage licenses because of a federal government shutdown.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Let Our Vows Endure (LOVE) Temporary Amendment Act of 2023

Sec. 2. An Act To establish a code of law for the District of Columbia, approved March
3. 1901 (31 Stat. 1391; D.C. Official Code § 46-401 passim), is amended as follows:

(a) Section 1288(a)(4) (D.C. Official Code § 46-406(a)(4)) is amended by striking the
phrase “authorized by the Clerk™ and inserting the phrase “authorized by the Mayor or the Clerk™
in its place.

(b) Section 1291 (D.C. Official Code § 46-410) is amended as follows:

(1) The section heading is amended to read as follows:

“Sec. 1291. Duty of the Mayor or Clerk.”.

(2) The text is amended by striking the phrase “the Clerk™ both times it appears
and inserting the phrase “the Mayor or the Clerk™ in its place.

(c) Section 1292 (D.C. Official Code § 46-411) is amended by striking the word “Clerk”
wherever it appears and inserting the phrase “Mayor or Clerk™ in its place.

(d) Section 1293 (D.C. Official Code § 46-412) is amended as follows:

(1) The existing text is designated as subsection (a).

(2) The newly designated subsection (a) is amended by striking the phrase
“following form:” and inserting the phrase “following form (except when such a license is issued
by the Mayor, in which case a form consistent with the provisions of subsection (b) of this
section shall be used):” in its place.

(3) A new subsection (b) is added to read as follows:

“(b)(1) The Mayor shall create a form for a license to perform a marriage ceremony that
is consistent with the form set forth in subsection (a) of this section except that such a form shall
be modified by replacing the references to the “Clerk’s Office of the Superior Court of the
District of Columbia”, “Court”, “Clerk™, “Assistant Clerk™, and “Clerk of the Superior Court of
the District of Columbia™ with appropriate references to the Mayor or to an office or officer

1
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within the executive branch of the government of the District of Columbia; provided, that the
form may require that the license be returned to one or either of:

“(A) The Clerk’s Office of the Superior Court of the District of Columbia;
or

“(B) The Mayor or to an office or officer within the executive branch of
the government of the District of Columbia.

“(2) The Mayor shall issue the form for a license described in paragraph (1) of
this subsection to persons authorized by section 1288 to perform a marriage ceremony when
authorized to issue a license pursuant to sections 1283 through 1295a.”.

(e) Section 1295 (D.C. Official Code § 46-414) is amended as follows:
(1) The existing text is designated as subsection (a).
(2) New subsections (b) and (c¢) are added to read as follows:
“(b}(1) The Mayor shall maintain:
“(A) A true and accurate copy of each marriage license issued by the
Mayor affixed with a seal;
“(B) Each marriage license certificate returned to the Mayor by a minister
magistrate, or other person authorized by section 1288 to perform or witness a marriage
ceremony;

2

*(C) A record book filled with the names and residences of the parties for
whose marriage any license has been issued by the Mayor; and

“(D) A record book filled with the names of each minister, magistrate, or
other person authorized by section 1288 to perform or witness a marriage ceremony (“officiant™)
who has returned a marriage license certificate to the Mayor and the license number of each
marriage license certificate returned by the officiant.

“(2) A copy of each license and marriage license certificate so kept and recorded.
certified by the Mayor, shall be competent evidence of the marriage.

“(3) The Mayor shall number each marriage license conszcutively, from one
upward, and with an alphabetical prefix to such number to distinguish each license issued by the
Mayor from licenses issued by the Clerk of the Superior Court of the District of Columbia.

“(c)(1) Within 5 business days atter a marriage license is issued by the Mayor or a
marriage license certificate is returned to the Mayor by a minister, magistrate, or other person
authorized by section 1288 to perform or witness a marriage ceremony, the Mayor shall transmit
to the Clerk of the Superior Court of the District of Columbia a true and accurate copy of the
mariiage license or marriage license certificate.

“(2) A copy of each license and marriage license certificate so transmitted, as
maintained and certified by the Clerk, shall be competent evidence of the marriage.”.

(f) A new section 1297a is added to read as follows:

“Sec. 1297a. Applicability of authority of Mayor to issue marriage licenses.

“The authority of the Mayor under sections 1283 through 1295a to issue marriage
licenses and authorize officiants shall apply only during a period of time when the Clerk of the
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Superior Court of the District of Columbia is not issuing marriage licenses because of a total or
partial federal government shutdown.”.

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Chief Financial Officer as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

(a) This act shall take effect following approval by the Mayor (or in the event of veto by
the Mayor, action by the Council to override the veto), a 30-day period of congressional review
as provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24, 1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of
Columbia Register.

(b) This act shall expire after 225 days of its having taken effect.

2 Tt~

Chairman
Council of the District of Columbia

R

1)U

=

Mayor| ‘
District‘of Columbia
APPROVED
DECEMBER 7, 2023
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AN ACT

D.C. ACT 25-324

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 7, 2023

To amend, on a temporary basis, Chapter 26 of Title 18 of the District of Columbia Municipal
Regulations to reduce the fines for driving and parking in a bus lane from $200 to $100.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Clear Lanes Bus Priority Enforcement Regulation Temporary
Amendment Act of 2023”,

Sec. 2. Chapter 26 of Title 18 of the District of Columbia Municipal Regulations is
amended as follows:
(a) The chart in 18 DCMR 2600.1 is amended by striking the row
Unauthorized vehicle driving in a [§§2217.5, | $200.00
4006.1]
and inserting the row
| Unauthorized vehicle driving in a [§2217.5] | $100.00
in its place.
(b) The chart in 18 DCMR 2601.1 is amended by striking the row
Bus lane, unauthorized vehicle parked in [§ $200.00
2405.1(j)]
and inserting the row
Bus lane, unauthorized vehicle parked in [§ $100.00
2405.1(1)]

in its place.

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).
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Sec. 4. Effective date.

(a) This act shall take effect following approval by the Mayor (or in the event of veto by
the Mayor, action by the Council to override the veto), a 30-day period of congressional review
as provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of
Columbia Register.

(b) This act shall expire after 225 days of its having taken effect.

Ut

Council of the District of Celumbia

UNSIGNED

Mayor

District of Columbia
DECEMBER 7, 2023
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AN ACT

D.C. ACT 25-325

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 7, 2023

To amend, on a temporary basis, the Firearms Control Regulations Act of 1975 to allow a person
to transfer, offer for sale, sell, gift, or deliver a self-defense spray.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Self-Defense Spray Sale and Transfer Clarification Temporary
Amendment Act of 2023”.

Sec. 2. The Firearms Control Regulations Act of 1975, effective September 24, 1976
(D.C. Law 1-85; D.C. Official Code § 7-2501.01 ef seq.). is amended by adding a new section
213a to read as follows:

“Sec. 213a. Sale of self-defense sprays.

“Notwithstanding any other provision of this act, a person may transfer, offer for sale,
sell, give, or deliver a self-defense spray to another person in the District for the purposes set
forth in section 213; provided, that the self-defense spray is propelled from an aerosol container,
labeled with or accompanied by clearly written instructions as to its use, and dated to indicate its
anticipated useful life.”.

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

(a) This act shall take effect following approval by the Mayor (or in the event of veto by
the Mayor, action by the Council to override the veto), a 30-day period of congressional review
as provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December

015731



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

ENROLLED ORIGINAL

24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of
Columbia Register.

(b) This act shall expire after 225 days of its having taken effect.

e

hairman

Council of the District of Columbia

S

\ | o
Mayor | '
District of Columbra
APPROVED

DECEMBER 7, 2023
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AN ACT

D.C. ACT 25-326

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 7, 2023

To amend, on a temporary basis, the Minimum Wage Act Revision Act of 1992 to reflect the
date on which the first increase to the tipped minimum wage took effect after the
effective date of Initiative Measure No. 82 — the District of Columbia Tip Credit
Elimination Act of 2022.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the "Tipped Wage Increase Implementation Clarification Second Temporary
Amendment Act of 2023".

Sec. 2. Section 4(f)(3) of the Minimum Wage Act Revision Act of 1992, effective March
25,1993 (D.C. Law 9-248; D.C. Official Code § 32-1003(f)(3)), is amended by striking the
phrase “January 1, 2023 and inserting the phrase “May 1, 2023” in its place.

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 5. Effective date.

(a) This act shall take effect following approval by the Mayor (or in the event of veto by
the Mayor, action by the Council to override the veto), a 30-day period of congressional review
as provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
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24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of
Columbia Register.
(b) This act shall expire after 225 days of its having taken effect.

i o

"Chairman
Council of the District of Columbia

[\‘ g
. YV B Vi
\ [ [

Mayor
District of Columbia
APPF%OVED _

| DECEMBER 7, 2023
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A RESOLUTION
25-363
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To declare the existence of an emergency, due to congressional review, with respect to the need
to amend the Firearms Control Regulations Act of 1975 to provide for the Chief of Police
of the Metropolitan Police Department to have the burden of production and burden of
persuasion in an appeal of the Chiefos firearm registration certificate or concealed pistol
license determination before the Office of Administrative Hearings.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
resolution may be cited as the fiOffice of Administrative Hearings Jurisdiction Clarification
Congressional Review Emergency Declaration Resolution of 20230.

Sec. 2. (a) On September 19, 2023, the Council passed the Office of Administrative
Hearings Jurisdiction Clarification Emergency Amendment Act of 2023, effective October 11,
2023 (D.C. Act 25-237; 70 DCR 13794) ("emergency act™), which will expire on January 9,
2024.

(b) On October 3, 2023, the Council passed the Office of Administrative Hearings
Jurisdiction Clarification Temporary Amendment Act of 2023, enacted on October 30, 2023
(D.C. Act 24-289; 70 DCR 14510) (fitemporary acto), which is projected to become law on
January 17, 2024.

(c) This emergency legislation is necessary to ensure that there is no gap between the
expiration of the emergency act and the effective date of the temporary act.

Sec. 3. The Council determines that the circumstances enumerated in section 2 constitute
emergency circumstances making it necessary that the Office of Administrative Hearings
Jurisdiction Clarification Congressional Review Emergency Amendment Act of 2023 be adopted
after a single reading.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-364
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To declare an emergency, due to congressional review, with respect to the need to amend the
District of Columbia Housing Authority Act of 1999 to establish a temporary
Stabilization and Reform Board to govern the District of Columbia Housing Authority
(ADCHAO) and to require that the Board and the Executive Director of DCHA take
specific actions to reform and revitalize the operations of DCHA.

RESOLVED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
resolution may be cited as the fiDistrict of Columbia Housing Authority Stabilization and Reform
Congressional Review Emergency Declaration Resolution of 20230.

Sec. 2. (a) The District of Columbia Housing Authority (iDCHAO0) provides housing
subsidies for tens of thousands of District residents through programs including the federally
funded Housing Choice VVoucher Program, locally funded housing voucher programs, and public
housing.

(b) In 2022, the United States Department of Housing and Urban Development (iHUDO)
issued a report describing the results of an on-site assessment of DCHA. The report identified
significant concerns with DCHAGs operations, leading to the development and implementation of
strategies and plans to improve DCHAGs provision of housing and services to low-income
District residents.

(c) Following the release of HUDGs report, the Mayor and Council agreed that it was
necessary to restructure the board of directors of DCHA, with a focus on providing the expertise,
experience, focus, and agility to support necessary reforms, successfully address HUDds
findings, and revitalize DCHAGs operations. The Mayor and Council further agreed that it would
be necessary for the restructured DCHA board to work closely with DCHAGs executive
leadership to find a more sustainable path forward for DCHA to advance the mission of DCHA,
which is to build and maintain safe, decent, affordable housing for District residents.

(d) In December 2022, the Council passed, and the Mayor signed, the District of
Columbia Housing Authority Stabilization and Reform Emergency Amendment Act of 2022.
Substantively identical temporary legislation followed. Pursuant to this legislation, a new
Stabilization and Reform Board (ISTAR Boardo) took office and assumed control over DCHAbs

1
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operations at the start of 2023. Among other duties, the STAR Board is tasked with providing
recommendations for long-term governance of DCHA by July 1, 2024. The STAR Boardbs
authorizing legislation contemplates a 2-year term for the body.

(e) The Council approved renewed emergency and temporary legislation on September
19, 2023, and October 3, 2023, to maintain the STAR Boardds authorization and operating
mandates. The temporary legislation may not complete congressional review and go into effect
prior to the expiration of the emergency legislation. Congressional review emergency legislation
is therefore necessary.

Sec. 3. The Council determines that the circumstances enumerated in section 2 constitute
an emergency making it necessary that the District of Columbia Housing Authority Stabilization
and Reform Congressional Review Emergency Amendment Act of 2023 be adopted after a
single reading.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-365
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To declare the existence of an emergency, due to congressional review, with respect to the need
to continue existing requirements for providers of commercial or residential rental
property to abide by agreed upon rent payment plans with eligible tenants.

RESOLVED, BY THE COUNCIL DISTRICT OF COLUMBIA, That this resolution
may be cited as the fiTenant Payment Plan Phasing Continuation Congressional Review
Emergency Declaration Resolution of 20230.

Sec. 2. (a) During the COVID-19 pandemic, the Council created protections and
procedural changes to address the widespread ramifications of the public health emergency and
its aftermath. The District removed the initial COVID-19 public health emergency in July
2021. The Coronavirus Support Temporary Amendment Act of 2021, effective June 24, 2021
(D.C. Law 24-9; 68 DCR 4824) (fiTemporary Acto), which contained many of the longer-term
protective measures, expired on February 4, 2022.

(b) For commercial and residential tenants, provisions in the Temporary Act provided
that their rental provider were required to offer a rent payment plan for eligible tenants
between March 11, 2020, and July 25, 2022. The payment plans had to have a minimum term
length of one year, unless otherwise agreed upon by the tenant and provider, during which time
providers could not report to credit reporting agencies as delinquent any payments made under
an agreed upon plan. The Temporary Act also required providers to retain tenant payment plan
applications for at least 3 years.

(c) The Council passed two rounds of emergency and temporary legislation to ensure
continuity in the law for tenants whose payment plans are not yet complete and to uphold the
requirement that providers retain payment plan application records for at least 3 years.

(d) On September 19, 2023, the Council adopted a third round of emergency legislation,
the Tenant Payment Plan Phasing Continuation Emergency Act of 2023 (fiAct 25-2390). Act 25-
239 became law on October 11, 2023 and expires on January 9, 2024.

(e) On October 3, 2023, the Council adopted a corresponding third round of temporary
legislation, the Tenant Payment Plan Phasing Continuation Emergency Act of 2023. The
temporary measure was enacted without the Mayords signature on October 26, 2023 and was
transmitted to Congress on November 6, 2023 (fitemporary measureo).
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(F) This temporary measure is not projected to become law until January 17, 2024. This
identical emergency legislation is necessary to prevent a gap in the law between the expiration of
the emergency act and the effective date of the temporary measure.

Sec. 3. The Council determines that the circumstances enumerated in section 2 constitute
emergency circumstances making it necessary that the Tenant Payment Plan Phasing
Continuation Congressional Review Emergency Act of 2023 must be adopted after a single
reading.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-366
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To declare the existence of an emergency, due to congressional review, with respect to the
need to amend the Rental Housing Act of 1985 to maintain a moratorium on voluntary
agreements.

RESOLVED, BY THE COUNCIL DISTRICT OF COLUMBIA, That this resolution
may be cited as the fiVoluntary Agreement Moratorium Congressional Review Emergency
Declaration Resolution of 20230.

Sec. 2. (a) Section 215 of the Rental Housing Act of 1985, effective July 17,
1985 (D.C. Law 6-10; D.C. Code § 42-3502.21), allows housing providers to enter into
an agreement with 70% or more of the tenants in a housing accommodation to establish
the rent charged, to make changes to services and facilities, and provide for capital
improvements. These agreements are called voluntary agreements and must be filed
with the Rent Administrator.

(b) In September 2020, the former Committee on Housing and Neighborhood
Revitalization held a hearing to contemplate Bill 23-878, the VVoluntary Agreement
Moratorium Amendment Act of 2020, which would impose a 2-year moratorium on
voluntary agreements. According to the Committee Report, a majority of public
witnesses, the then-Director of the Department of Housing and Community
Development Polly Donaldson, and Chief Tenant Advocate Johanna Shreve testified in
support of the moratorium; many expressed that the legislation should go further and
eliminate voluntary agreements altogether. A few testimonies stated the importance of
voluntary agreements to small landlords, though most focused on the negative impact
voluntary agreements have had on tenantso rights and the affordable housing stock.

(c) In December 2020, the Council unanimously passed the 2-year moratorium.
Because the measure was subject to appropriations, the moratorium ultimately took
effect at the beginning of Fiscal Year 2022 on October 1, 2021.

(d) InJuly 2023, Councilmember Bonds introduced legislation that would
eliminate voluntary agreements on a permanent basis. The Council has not yet held a
hearing on this introduced legislation.

(e) The existing 2-year moratorium expired on October 1, 2023.

(f) On September 19, 2023, the Council enacted the Voluntary Agreement

1
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Moratorium Emergency Amendment Act of 2023 (fiemergency acto) to extend the
moratorium for one year, which will give the Council time to deliberate a permanent
legislative solution. The emergency act became law on October 11, 2023, and expires
on January 9, 2024.

(9) On October 3, 2023, the Council adopted the VVoluntary Agreement Moratorium
Temporary Amendment Act of 2023 (fitemporary measure0). The temporary measure was
enacted without the Mayords signature on October 26, 2023, and was transmitted to Congress on
November 6, 2023.

(h) The temporary measure is not projected to become law until January 17, 2024. This
identical emergency legislation is necessary to prevent a gap in the law between the expiration of
the emergency act and the effective date of the temporary measure.

Sec. 3. The Council determines that the circumstances enumerated in section 2
constitute emergency circumstances making it necessary that the Voluntary Agreement

Moratorium Congressional Review Emergency Amendment Act of 2023 be adopted after a
single reading.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-369
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To declare the existence of an emergency, due to congressional review, with respect to the need
to amend Appendix N of Title 12-A of the District of Columbia Municipal Regulations to
ratify and adopt certain sign regulations previously issued by the Chairperson of the
Construction Codes Coordinating Board, the Director of the Department of Consumer
and Regulatory Affairs, and the City Administrator, to amend An Act To regulate the
erection, hanging, placing, painting, display, and maintenance of outdoor signs and other
forms of exterior advertising within the District of Columbia, and the Construction Codes
Approval and Amendments Act of 1986 to clarify the rulemaking process for sign
regulations, and clarify the prohibition on off-premises advertising in Appendix N of
Title 12-A of the District of Columbia Municipal Regulations.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
resolution may be cited as the iSign Regulations Second Congressional Review Emergency
Declaration Resolution of 20230.

Sec. 2. (a) On September 19, 2023, the Council unanimously approved the Sign
Regulations Emergency Amendment Act of 2023, effective October 5, 2023 (D.C. Act 25-221;
70 DCR 13738) (fiEmergency Acto). The Emergency Act became law on October 5, 2023, and is
scheduled to expire on January 3, 2024.

(b) On October 3, 2023, the Council unanimously approved the Sign Regulations
Temporary Amendment Act of 2023, enacted on October 30, 2023 (D.C. Act 25-290; 70 DCR
14512) (fiTemporary Acto). The Temporary Act was transmitted to Congress on November 6,
2023, and has a projected law date January 17, 2024.

(c) To address the imminent gap in the law between the expiration of the Emergency Act
and the effective date of the Temporary Act, it is necessary to approve congressional review
emergency legislation.

Sec. 3. The Council determines that the circumstances enumerated in section 2 constitute
emergency circumstances making it necessary that the Sign Regulations Second Congressional
Review Emergency Amendment Act of 2023 be adopted after a single reading.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-370
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To confirm the appointment of Ms. Carisa Stanley Beatty to the Public Charter School Board.

RESOLVED, BY COUNCIL OF THE DISTRICT OF COLUMBIA, That this resolution
may be cited as the fiPublic Charter School Board Carisa Stanley Beatty Confirmation
Resolution of 20230.

Sec. 2. The Council of the District of Columbia confirms the appointment of:

Ms. Carisa Stanley Beatty

Randolph Street, NE

Washington, DC 20018

(Ward 5)

As a member of the Public Charter School Board, established by section 2214 of the District of
Columbia School Reform Act of 1995, approved April 26, 1996 (110 Stat. 1321; D.C. Official
Code §38-1802.14), for a term to end February 24, 2026.

Sec. 3. The Council shall transmit a copy of this resolution, upon its adoption, to the
nominee and to the Office of the Mayor.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-371
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To confirm the appointment of Ms. Thennie Freeman as the Director of the Department of Parks
and Recreation.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
resolution may be cited as the fiDirector of the Department of Parks and Recreation Thennie
Freeman Confirmation Resolution of 20230.

Sec. 2. The Council of the District of Columbia confirms the appointment of:

Ms. Thennie Freeman

N Street, SE

Washington, DC 20019

(Ward 7)

as the Director of the Department of Parks and Recreation, in accordance with section 2 of the
Confirmation Act of 1978, effective March 3, 1979 (D.C. Law 2-142; D.C. Official Code § 1-
523.01), to serve at the pleasure of the Mayor.

Sec. 3. The Council shall transmit a copy of this resolution, upon its adoption, to the
nominee and to the Office of the Mayor.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-372
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To declare the existence of an emergency with respect to the need to approve emergency
Contract No. CW97797 with ABC Towing, Inc., and Modification Nos. 1, 2, 3, 4,5, 6
and 7 thereto, to provide standby towing services to support the Districtds response to the
2022 Truckeros Convoy and to authorize payment for the goods and services received
under the contract and modifications.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
resolution may be cited as the iEmergency Contract No. CW97797 with ABC Towing, Inc.
Approval and Payment Authorization Emergency Declaration Resolution of 20230.

Sec. 2. (a) There exists an immediate need to approve emergency Contract No. CW97797
with ABC Towing, Inc., and Modification Nos. 1, 2, 3, 4, 5, 6 and 7 thereto, to provide standby
towing services to support the Districtds response to the 2022 Truckerds Convoy and to authorize
payment for the goods and services received under the contract and modifications.

(b) On February 21, 2022, the Office of Contracting and Procurement, on behalf of the
Department of Public Works, awarded Contract No. CW97797, on an emergency basis, to ABC
Towing, Inc., for the period February 22, 2022 through March 13, 2022, in the not-to-exceed
amount of $3,128,400.

(c) Modification No. 1 was an administrative modification.

(d) By Modification No. 2, dated March 13, 2022, the Office of Contracting and
Procurement, on behalf of the Department of Public Works, exercised part of option period 1 of
Contract No. CW97797, for the period March 14, 2022 through March 17, 2022, in the not-to-
exceed amount of $633,600.

(e) By Modification No. 3, dated March 17, 2022, the Office of Contracting and
Procurement, on behalf of the Department of Public Works, exercised another part of option
period 1 of Contract No. CW97797, for the period March 18, 2022 through March 24, 2022, in
the not-to-exceed amount of $1,108,800.

(f) By Modification No. 4, dated March 24, 2022, the Office of Contracting and
Procurement, on behalf of the Department of Public Works, exercised another part of option
period 1 of Contract No. CW97797, for the period March 25, 2022 through March 27, 2022, in
the not-to-exceed amount of $475,200.
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(9) By Modification No. 5, dated March 25, 2022, the Office of Contracting and
Procurement, on behalf of the Department of Public Works, exercised the remainder of option
period 1 of Contract No. CW97797, for the period March 28, 2022 through April 1, 2022, in the
not-to-exceed amount of $396,000.

(h) By Modification No. 6, dated March 31, 2022, the Office of Contracting and
Procurement, on behalf of the Department of Public Works, revised the period of performance of
option period 1 of Contract No. CW97797, and revised the not-to-exceed amount awarded under
Modification No. 5 to for option period 1 to $237,600, bringing the total not-to-exceed amount
for the period from March 14, 2022 through March 30, 2022 to $2,455,200.

(i) By Modification No. 7, dated June 30, 2023, the Office of Contracting and
Procurement, on behalf of the Department of Public Works, clarified that Modification No. 6
overstated the not-to-exceed amount awarded under Modification No. 5 for option period 1 by
$50,000 and administratively corrected the total not-to-exceed amount as $5,674,096, inclusive
of interest.

(1) Council approval is required by section 451(b) of the District of Columbia Home Rule
Act, approved December 24, 1973 (87 Stat. 803; D.C. Official Code § 1-204.51(b)) as the
contract is in excess of $1 million during a 12-month period.

(K) Approval on an emergency basis is necessary to allow the timely continuation of these
vital services. Without this approval, ABC Towing, Inc. cannot be paid for goods and services
provided in excess of $1 million for the contract period February 22, 2022 through March 30,
2022.

Sec. 3. The Council determines that the circumstances enumerated in section 2 constitute
emergency circumstances making it necessary that the Emergency Contract No. CW97797 with
ABC Towing, Inc. Approval and Payment Authorization Emergency Act of 2023 be adopted
after a single reading.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-377
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To declare the existence of an emergency with respect to the need to reduce the building
restriction line along the southern side of Fern Street, NW, on Lots 847, 973, 1016 to
1033, and 1062 to 1072 in Square 2950 from 15 feet to 9.5 feet.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
resolution may be cited as the fiAdjustment of Building Restriction Line in Square 2950 along
the southern side of Fern Street, NW, S.O. 23-06301 Emergency Declaration Resolution of
20230.

Sec. 2. (a) The redevelopment of the former Walter Reed Army Medical Center campus,
the Parks at Walter Reed, includes the development of 141 townhomes and stacked townhome
flats fronting the south side of Fern Street NW on Parcels A-G of the Master Plan, called
Veranda at the Parks (fiProjecto).

(b) The Project has been fully designed and infrastructure serving the townhomes was
installed with the understanding that there was no building restriction line along the south side of
Fern Street, NW.

(c) There is no building restriction line shown in the Districtds survey database on
SurDocs or in the ALTA survey prepared for the District in December 2014. The homes, as
currently designed, extend 5 feet beyond the building restriction line and feature porches, which
extend an additional 5 feet 6 inches. They cannot be constructed as designed and approved by the
Historic Preservation Review Board (iHPRB0) and ANC 4A without removal or the reduction of
the building restriction line to 9.5 feet.

(d) The Project design received unanimous approval from the HPRB on February 24,
2022, after a months-long community engagement process that resulted in revisions to the plans
prior to approval. The front yards and front porches along Fern Street were key design elements,
including a few follow up revisions that were addressed in the March 2022 HPRB resubmission
package.

(e) Phase I of the land development, which accounts for 38% of all units, has been
completed by the Master Developer on the basis of plans there were permitted and approved by
the Department of Buildings (iDOBO0), Department of Energy and Environment, Water and
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Sewer Authority, Pepco, and Washington Gas. The site has been graded and new facilities have
been installed over the past year at a substantial investment.

(f) In parallel to the land development work being completed by the Master Developer,
Toll Brothers has advanced its design documents. It submitted its permit set for Building 12 and
Building 13 to DOB, which make up 2 of 6 impacted buildings along Fern Street, NW. Upon
permit approval, Toll Brothers plans to commence construction this year.

(9) Toll Brothers, with its civil engineer, applied for a District Department of
Transportation construction permit for stairs and leadwalks in Public Space along Fern Street,
NW. Chris Shaheen with the Office of Planning issued the following comment:

AOffice of the Surveyor records show there is a 15" building restriction line on Fern

Street that is not indicated on site plans submitted with this application. Revise

plans and application to include the building restriction line and include all work

in this area as part of the public space permit OR provide documentation showing

that the building restriction line has been removed.o0.

Chris Shaheen directed Toll Brothers and the civil engineer to a survey from 1972
indicating a 150 BRL on the south side of Fern Street, NW between Georgia Avenue, NW and
Alaska Avenue, NW.

(h) The Master Developer consulted with the Office of the Surveyor as to whether there
was a building restriction line given the ALTA survey and SURDocs maps upon which they
relied did not show it.The Surveyor indicated that, in his opinion, when the District created a
new parcel to convey the Walter Reed campus from the US Army to the District, the building
restriction line was likely eliminated consistent with several other building restriction lines
nearby. However, the documents pursuant to the parcel creation were not specific as to its
elimination. As a result, the Surveyor advised that the building restriction line would need to be
removed or reduced by the District for the project to move forward as approved.

(1) Toll Brotherso townhomes are designed such that the face of the house is 10 feet back
from the property line, meaning 5 feet of the townhomes are within the BRL. As indicated
previously, the BRL did not show up in the ALTA survey that AMT prepared for the District in
December 2014. Additionally, when searched on SurDocs, no such BRL is shown on the south
side of Fern Street NW.

(J) There are no public utilities within the 15-foot building restriction linewhich is also
within the fenceline of the former Army Medical Center campus, which would be impacted by
removal.

(k) TPWR Developer and Toll Brothers are seeking the removal of the 15-foot building
restriction line and the establishment of a 9.5- foot building restriction line so that the only
projection are the stairs and porch. Both parties have invested years of effort and significant
expense to advance the land development and design of the Project. TPWR Developer and Toll
Brothers deployed this capital based on assumed credible surveys. The Project will deliver much-
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needed family sized homes with 3+ bedrooms, including 12 affordable units. The Master
Developer will have to repeat these protracted processes with an uncertain outcome in the event
that the building restriction line is not adjusted and the Project has to be redesigned.

(1) In conclusion, the Project is meritorious in providing new housing and affordable
housing, the Master Developer relied in good faith on the ALTA survey and SurDocs which did
not show the building restriction line and no public interest is served with the retention of the
building restriction line.

Sec. 3. The Council determines that the circumstances enumerated in section 2 constitute
emergency circumstances making it necessary that the Adjustment of Building Restriction Line
in Square 2950 along the southern side of Fern Street NW, S.0O. 23-06301 Emergency Act be
adopted after a single reading.

Sec. 4. This resolution shall take effect immediately.
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A RESOLUTION
25-378
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

December 5, 2023

To declare the existence of an emergency with respect to the need to amend the Retired Police
Officer Redeployment Amendment Act of 1992 to allow retired Metropolitan Police
Department officers and retired firefighters from the Fire and Emergency Services
Department to be eligible for rehire at the discretion of the Director of the Office of
Unified Communication as temporary full-time or temporary part-time 911 call takers or
911 dispatchers without jeopardy to the retirement benefits of the employee.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
resolution may be cited as the fiRetired Firefighter and Police Officer Redeployment Emergency
Declaration Resolution of 20230.

Sec. 2. (a) Under current law, retired District government employees who collect pension
benefits and are rehired by another District agency are subject to an annuity offset. This offset
deters retired government employees from pursuing employment at another District agency.
However, the law allows for some exceptions to this rule. There are currently pension offset
exemptions for retired Metropolitan Police Department (iMPDo) officers who are rehired as
fully sworn temporary full-time or temporary part-time police officers, rehired as temporary full-
time or temporary part-time employees at the Department of Forensic Sciences or hired by the
Superintendent of the District of Columbia Public Schools as security personnel. These
exemptions allow former District government employees to apply their specific skills in new
roles for which they are uniquely suited.

(b) The emergency legislation would allow firefighters retired from the Fire and
Emergency Medical Services Department (IFEMS0) and retired MPD officers to be rehired at
the discretion of the Director of the Office of Unified Communications (iOUCO0) as temporary
full-time or temporary part-time 911 call takers or 911 dispatchers without decreasing their
retirement benefits. This exemption would give OUC access to a new pool of candidates who,
while not explicitly excluded from being rehired as 911 call takers and dispatchers, may be
uninterested in starting a new job without any additional compensation.

(c) Retired firefighters and police officers would be valuable additions to OUCG6s 911
operations, as they are familiar with dispatch operations from the FEMS and MPD perspectives.
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They would bring the expertise and knowledge that they acquired over decades on the front lines
of emergency response into the heart of OUC operations, including their knowledge of the
Districtés geography, their medical expertise, and knowledge of the information that firefighters
and police officers need from dispatchers when responding to a scene.

(d) OUC must maintain a minimum number of 911 call takers and dispatchers to timely
and safely carry out core 911 response operations. However, OUC has struggled in recent years
to maintain minimum staffing levels. Recently, in October 2023, 30 out of 67 911 call-taker and
dispatcher shifts did not meet staffing targets. This was also the case for 26 out of 64 shifts in
September 2023, and for 26 out of 66 shifts in August 2023. Call wait times also continue to
exceed targets. In 4 days in November 2023, fewer than half of 911 calls were answered in 15
seconds or less.

(e) Since OUCHs 911 Performance Dashboard was launched, several residents submitted
feedback regarding 911 call wait times, which received the response, iOUC is working to hire
more 911 call takers to minimize the call wait times.0 OUC has had chronically high vacancy
rates over the past few years and instituted obligatory overtime policies to maintain minimum
staffing levels. These staffing challenges complicate OUCéds efforts to deliver timely and high-
quality frontline emergency response services to District residents.

(F) The emergency legislation can help OUC reduce the number of understaffed 911 call
taker and dispatcher shifts, reduce call time waits, more frequently limit shifts for 911 call takers
and dispatchers to a maximum of 8 hours, and reduce OUC0s use of mandatory overtime to fill
staffing gaps for critical roles. It will likely increase interagency collaboration and
understanding, as retired firefighters, police officers, and OUC call takers and dispatchers work
together to address District residentsé urgent medical and safety needs.

(g) Emergency legislation is needed to allow OUC to hire retired firefighters and police
officers who apply for 911 call taker and 911 dispatcher positions as soon as openings are next
posted.

Sec. 3. The Council determines that the circumstances enumerated in section 2 constitute
emergency circumstances making it necessary that the Retired Firefighter and Police Officer
Redeployment Emergency Amendment Act of 2023 be adopted after a single reading.

Sec. 4. This resolution shall take effect immediately.
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A CEREMONIAL RESOLUTION
25-150
IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

November 21, 2023

To recognize, honor, and celebrate the National Union of Hospital and Health Care
Employeest accomplishments on its 50 anniversary.

WHEREAS, the National Union of Hospital and Health Care Employees finds its
roots in 1932 with the Pharmacists Union of Greater New York. In 1933, the union had
its first strike, consisting of only one employee. As the union grew, so did the number of
workers with each strike;

WHEREAS, in 1936 the Pharmacists Union of Greater New York joined the
American Federation of Labor to become Local 1199. Local 1199 had a history of
fighting for civil rights, being called Dr. Martin Luther King Jrds fifavorite uniono after
donating financial aid to the Montgomery Bus Boycott in 1954, demonstrating the
unionds long history of fighting for workers from all backgrounds;

WHEREAS, in November of 1973, the National Organization was formally
established during its first Constitutional Convention and was renamed the Nation Union
of Hospital and Health Care Employees to organize for the express purpose of organizing
health care workers throughout the country;

WHEREAS, in October 1984, the National Union received a direct charter from
the AFL-CIO and became the only health care union with such a charter;

WHEREAS, in 1989 the National Union affiliated with members of the American
Federation of State, County and Municipal Employees to join the fastest growing union
in the United States, forming the iteration of the union that we know today;

WHEREAS, to date, the National Union of Hospital and Health Care Employees
has 11 districts throughout the country;

WHEREAS, the National Union of Hospital and Health Care Employees

represents hospital and health care workers across the United States, fighting for better
wages, working conditions and quality of life for health care workers in the union;
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WHEREAS, on Wednesday, November 15", 2023, the National Union of Hospital
and Health Care Employees will gather for its 24" NUHHCE Triennial Convention and to
celebrate its 50th anniversary, marking 5 decades of fighting for civil rights, workerso rights
and improving the health care system for all Americans by ensuring health care staff are
properly treated and compensated,

WHEREAS, the DC Council recognizes that the National Union of Hospital and
Health Care Employees serves as the backbone of our health care system, representing
the dedicated professionals working tirelessly in the health care sector, and the paramount
importance of their contributions to the well-being of our communities; and

WHEREAS, the members of this esteemed union embody the values of
compassion, dedication, and excellence in the provision of health care services, ensuring
the welfare of patients and the broader public, and have been instrumental in addressing
health care disparities by promoting inclusivity and championing diversity in health care
organizations.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That
this resolution be cited as the fiNational Union of Hospital and Health Care Employees
Recognition Resolution of 20230.

Sec. 2. The Council of the District of Columbia recognizes and honors the hard
work of everyone involved with the National Union of Hospital and Health Care
Employees, and the innumerable impacts that the union has had on the health care
system.

Sec. 3. This resolution shall take effect immediately.
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A CEREMONIAL RESOLUTION

25-151

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

November 21, 2023

To recognize and honor Alpha Phi Alpha Fraternity, Incorporated as an organization that has
provided a voice and a strong vision to the struggle of African Americans and people of
color in the District of Columbia and around the world and to declare December 4, 2023
as fiAlpha Phi Alpha Dayo in the District of Columbia.

WHEREAS, Alpha Phi Alpha Fraternity, Incorporated (iAlpha Phi Alpha Fraternity0),
the first intercollegiate Greek-letter fraternity established for African American men, was
founded on December 4, 1906 at Cornell University in Ithaca, New York;

WHEREAS, Alpha Phi Alpha Fraternity recognizes the following 7 men, iThe Jewels,0
as its Founders: Henry Arthur Callis, Charles Henry Chapman, Eugene Kinckle Jones, George
Biddle Kelley, Nathaniel Allison Murray, Robert Harold Ogle, and Vertner Woodson Tandy;

WHEREAS, Alpha Phi Alpha Fraternity develops leaders, promotes brotherhood and
academic excellence, while providing service and advocacy for our communities;

WHEREAS, Alpha Phi Alpha Fraternity prepares its members for the greatest usefulness
in the causes of humanity, freedom, and dignity for all people;

WHEREAS, Alpha Phi Alpha Fraternityds aims include manly deeds, scholarship, and
love for all mankind;

WHEREAS, Alpha Phi Alpha Fraternity encourages the highest and most noble form of
manhood and aids downtrodden humanity in its efforts to achieve higher social, economic, and
intellectual status;

WHEREAS, national programs such as Brotheris Keeper, A Voteless People is a
Hopeless People, Go-to-High-School, Go-to-College, and Project Alpha form the foundation and
cornerstone of Alpha Phi Alpha Fraternitys community initiatives;

WHEREAS, the District of Columbia has 3 college and 3 alumni chapters of Alpha Phi
Alpha Fraternity, including the Beta Chapter established in 1907, the Mu Lambda Chapter
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established in 1923, the Omicron Lambda Alpha Chapter established in 1952, the Nu Beta
Chapter established in 1977, the Omicron Omicron Chapter established in 1982, and the
Omicron Eta Lambda Chapter established in 1985;

WHEREAS, the achievements of all 6 chapters include social, civic, and humanitarian
contributions that have made a significant impact on the quality of life for District of Columbia
residents;

WHEREAS, each chapter invests time and resources into the development of youth in the
District of Columbia through mentoring programs, community projects, fundraisers, and
scholarships; and

WHEREAS, December 4, 1906 is the date that Alpha Phi Alpha Fraternity recognizes as
its Foundersb Day.

RESOLVED, BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
resolution may be cited as the fiAlpha Phi Alpha Day Recognition Resolution of 20230.

Sec. 2. The Council of the District of Columbia recognizes and honors the contributions
of Alpha Phi Alpha Fraternity, Incorporated to the sustained progress of District of Columbia
residents, and declares December 4, 2023 as AAlpha Phi Alpha Dayo in the District of Columbia.

Sec. 3. This resolution shall take effect immediately.
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COUNCIL OF THE DISTRICT OF COLUMBIA
ERRATA NOTICE
NOTICE OF INTENT TO ACT ON NEW LEGISLATION

The Notice of Intent to Act on New Legislation published in the D.C. Register, Volume 70, No.
49, on December 8, 2023 incorrectly references Proposed Resolution 25-544, fiProfessor Fred Irby

I11 Recognition Resolution of 20230. PR 25-544 should not have been included in the list of
proposed resolutions.
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COUNCIL OF THE DISTRICT OF COLUMBIA
NOTICE OF INTENT TO ACT ON NEW LEGISLATION

The Council of the District of Columbia hereby gives notice of its intention to consider the
following legislative matters for final Council action in not less than 15 days. Referrals of
legislation to various committees of the Council are listed below and are subject to change at the
legislative meeting immediately following or coinciding with the date of introduction. It is also
noted that legislation may be co-sponsored by other Councilmembers after its introduction.

Interested persons wishing to comment may do so in writing addressed to Nyasha Smith, Secretary
to the Council, 1350 Pennsylvania Avenue, NW, Room 5, Washington, D.C. 20004. Copies of
bills and proposed resolutions are available in the Legislative Services Division, 1350
Pennsylvania Avenue, NW, Room 10, Washington, D.C. 20004, Telephone: 724-8050 or online
at http://www.dccouncil.gov.

COUNCIL OF THE DISTRICT OF COLUMBIA

B25-0618

PROPOSED LEGISLATION

Defective Deed Recordation Clarification Amendment Act of 2023

Intro. 12-04-2023 by Councilmembers Bonds, and Gray and referred to the
Committee on Business and Economic Development

B25-0619

Clean Hands Certification Economic Expansion and Revitalization Amendment
Act of 2023

Intro. 12-06-2023 by Councilmember McDuffie and referred to the Committee
on Business and Economic Development

B25-0620

For-Hire-Vehicle Trade Dress Requirement Enhancement Act of 2023

Intro. 12-07-2023 by Councilmembers Bonds, Lewis George, Pinto, and Gray
and referred to the Committee on Public Works and Operations

B25-0621

Straightforward Approach for Fundamental Equity in the Workplace (SAFE
Workplace) Act of 2023

Intro. 12-08-2023 by Councilmembers Bonds, Gray, McDuffie, Parker, and
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Henderson and referred sequentially to the Committee on Public Works and
Operations, and Committee on Executive Administration and Labor

PR25-0560 Board of Long-Term Care Administration Dr. Bretha Harris Confirmation
Resolution of 2023
Intro. 12-07-2023 by Chairman Mendelson and referred to the Committee on
Health

PR25-0561 Board of Long-Term Care Administration Judy Brinckerhoff Confirmation

Resolution of 2023

Intro. 12-07-2023 by Chairman Mendelson and referred to the Committee on
Health
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COUNCIL OF THE DISTRICT OF COLUMBIA

COMMITTEE OF THE WHOLE

NOTICE OF PUBLIC ROUNDTABLE

1350 Pennsylvania Avenue, NW, Washington, DC 20004 REVISED

CHAIRMAN PHIL MENDELSON
COMMITTEE OF THE WHOLE
ANNOUNCES A PUBLIC ROUNDTABLE

on

PR 25-507, fiDistrict of Columbia Sentencing Commission Joel Caston Appointment Resolution
of 20230

PR 25-542, iOmbudsperson for Children Petrina Jones-Jesz Appointment Resolution of 20230

PR 25-543, fiDistrict of Columbia Judicial Nomination Commission Marie Johns
Reappointment Resolution of 20230

on
Wednesday, December 20, 2023 at 2:00 p.m.

Council Chambers Room 500 (Track A)
John A. Wilson Building
1350 Pennsylvania Avenue NW
DC Council Website (www.dccouncil.gov)

Council Chairman Phil Mendelson announces a public roundtable before the Committee of the
Whole on PR 25-507, the fiDistrict of Columbia Sentencing Commission Joel Caston Appointment
Resolution of 2023,0 PR 25-542, the iOmbudsperson for Children Petrina Jones-Jesz Appointment
Resolution of 2023,0 and PR 25-543, the fiDistrict of Columbia Judicial Nomination Commission
Marie Johns Reappointment Resolution of 20230. The public roundtable will be held at 2:00 p.m. on
Wednesday, December 20, 2023.

This notice has been revised to add PR 25-507. The stated purpose of PR 25-507 is to appoint
Mr. Joel Caston to the District of Columbia Sentencing Commission. Chairman Mendelson introduced
his appointment resolution on October 27, 2023. The Council established the District of Columbia
Sentencing Commission to review and analyze pertinent sentencing data, policies, and practices in the
District of Columbia, submit an annual report to the Council summarizing the Commission's activities
and including further recommendations as appropriate, and to review and research sentencing policies
and practices locally and nationally and make recommendations to the Council that increase the
fairness and effectiveness of criminal sentencing policies and practices in the District of Columbia.

The stated purpose of PR 25-542 is to appoint Ms. Petrina Jones-Jesz as the Ombudsperson for
Children. Chairman Mendelson introduced her appointment resolution on November 30, 2023. The
Council established the Office of the Ombudsperson for Children (OFC) as an independent, impartial
office tasked with improving outcomes for children involved with, previously involved with or
otherwise known to the Child and Family Services Agency (CFSA), by holding agencies accountable
for fulfilling their responsibilities under the law, and working collaboratively across systems that
impact CFSA children to foster improved outcomes, and strengthen service delivery.
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The stated purpose of PR 25-543 is to reappoint Ms. Marie Johns to the District of Columbia
Judicial Nomination Commission. Chairman Mendelson introduced her reappointment resolution on
November 30, 2023. The District of Columbia Judicial Nomination Commission (JNC) was established
by the District of Columbia Self-Government and Government Reorganization Act of 1973 (known as
the iHome Rule Acto). The JNC screens, selects and recommends to the President of the United States
candidates for appointment to the Superior Court of the District of Columbia and the District of
Columbia Court of Appeals. The JNC also appoints the chief judges for both courts.

The purpose of the roundtable is to receive testimony from public witnesses as to the fitness of
these appointees. Those who wish to testify must register using the Councilés Hearing Management
System at https://lims.dccouncil.gov/hearings by 5:00 p.m. on Monday, December 18, 2023.
Testimony is limited to four minutes. Witnesses who anticipate needing spoken language
interpretation, or require sign language interpretation, are requested to inform the Committee office of
the need as soon as possible but no later than five business days before the proceeding by emailing
cow@dccouncil.gov. We will make every effort to fulfill timely requests, although alternatives may
be offered. Requests received in less than five business days may not be fulfilled. Witnesses will
receive instructions on how to participate by Zoom prior to the hearing. If you have additional
questions, please contact Christian Washington, Special Counsel, at (202) 724-8083 or
cow@dccouncil.gov.

Public witnesses will participate virtually via the Internet on the Zoom Video Conference
platform. Testimony should be submitted through the Councilés Hearing Management System in
advance of the hearing. Testimony will be publicly accessible upon Committee review. If you are
unable to testify at the hearing, written statements are encouraged and will be made a part of the official
record. Statements for the record should be submitted through the Hearing Management System or left
by voicemail by calling (202) 430-6948 (up to 3 minutes which will be transcribed). The record will
close at 5:00 pm on Wednesday, January 3, 2024.
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COUNCIL OF THE DISTRICT OF COLUMBIA

COMMITTEE OF THE WHOLE

NOTICE OF PUBLIC ROUNDTABLE

1350 Pennsylvania Avenue, NW, Washington, DC 20004 REVISED/RECONVENED

CHAIRMAN PHIL MENDELSON
COMMITTEE OF THE WHOLE
ANNOUNCES A PUBLIC ROUNDTABLE

on

PR 25-507, fiDistrict of Columbia Sentencing Commission Joel Caston Appointment Resolution
of 20230

PR 25-542, iOmbudsperson for Children Petrina Jones-Jesz Appointment Resolution of 20230
PR 25-543, fiDistrict of Columbia Judicial Nomination Commission Marie Johns
Reappointment Resolution of 20230
on
Thursday, December 21, 2023 at 2:00 p.m.

Hearing Room 412 (Track B)

John A. Wilson Building

1350 Pennsylvania Avenue NW
DC Council Website (www.dccouncil.gov)

Consideration of the appointments in this roundtable notice will take place over two days. The
December 20, 2023 hearing will hear testimony regarding PR 25-507, the fiDistrict of Columbia
Sentencing Commission Joel Caston Appointment Resolution of 20230 and PR 25-542, the
AOmbudsperson for Children Petrina Jones-Jesz Appointment Resolution of 20230 from the public and
from appointees Petrina Jones-Jesz and Joel Caston, respectively. Testimony from the public and the
appointee, Marie Johns, on PR 25-543, the fiDistrict of Columbia Judicial Nomination Commission
Marie Johns Reappointment Resolution of 20230 will take place on December 21, 2023. The
Wednesday roundtable will recess after taking testimony and then reconvene at 2:00 p.m. on
Thursday, December 21, 2023. To be clear: this roundtable will convene initially on December
20, 2023.

This notice has been revised to add PR 25-507. The stated purpose of PR 25-507 is to appoint
Mr. Joel Caston to the District of Columbia Sentencing Commission. Chairman Mendelson introduced
his appointment resolution on October 27, 2023. The Council established the District of Columbia
Sentencing Commission to review and analyze pertinent sentencing data, policies, and practices in the
District of Columbia, submit an annual report to the Council summarizing the Commission's activities
and including further recommendations as appropriate, and to review and research sentencing policies
and practices locally and nationally and make recommendations to the Council that increase the
fairness and effectiveness of criminal sentencing policies and practices in the District of Columbia.

The stated purpose of PR 25-542 is to appoint Ms. Petrina Jones-Jesz as the Ombudsperson for
Children. Chairman Mendelson introduced her appointment resolution on November 30, 2023. The
Council established the Office of the Ombudsperson for Children (OFC) as an independent, impartial
office tasked with improving outcomes for children involved with, previously involved with or
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otherwise known to the Child and Family Services Agency (CFSA), by holding agencies accountable
for fulfilling their responsibilities under the law, and working collaboratively across systems that
impact CFSA children to foster improved outcomes, and strengthen service delivery.

The stated purpose of PR 25-543 is to reappoint Ms. Marie Johns to the District of Columbia
Judicial Nomination Commission. Chairman Mendelson introduced her reappointment resolution on
November 30, 2023. The District of Columbia Judicial Nomination Commission (JNC) was established
by the District of Columbia Self-Government and Government Reorganization Act of 1973 (known as
the iHome Rule Acto). The JNC screens, selects and recommends to the President of the United States
candidates for appointment to the Superior Court of the District of Columbia and the District of
Columbia Court of Appeals. The JNC also appoints the chief judges for both courts.

The purpose of the roundtable is to receive testimony from public witnesses as to the fitness of
these appointees. Those who wish to testify must register using the Councilés Hearing Management
System at https://lims.dccouncil.gov/hearings by 5:00 p.m. on Monday, December 18, 2023.
Testimony is limited to four minutes. Witnesses who anticipate needing spoken language
interpretation, or require sign language interpretation, are requested to inform the Committee office of
the need as soon as possible but no later than five business days before the proceeding by emailing
cow@dccouncil.gov. We will make every effort to fulfill timely requests, although alternatives may
be offered. Requests received in less than five business days may not be fulfilled. Witnesses will
receive instructions on how to participate by Zoom prior to the hearing. If you have additional
questions, please contact Christian Washington, Special Counsel, at (202) 724-8083 or
cow@dccouncil.gov.

Public witnesses will participate virtually via the Internet on the Zoom Video Conference
platform. Testimony should be submitted through the Councilés Hearing Management System in
advance of the hearing. Testimony will be publicly accessible upon Committee review. If you are
unable to testify at the hearing, written statements are encouraged and will be made a part of the official
record. Statements for the record should be submitted through the Hearing Management System or left
by voicemail by calling (202) 430-6948 (up to 3 minutes which will be transcribed). The record will
close at 5:00 pm on Wednesday, January 3, 2024.
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COUNCIL OF THE DISTRICT OF COLUMBIA
Notice of Grant Budget Modifications

Pursuant to the Consolidated Appropriations Act of 2017, approved May 5, 2017 (P.L. 115-31), the
Council of the District of Columbia gives notice that the Mayor has transmitted the following Grant
Budget Modification (GBM).

A GBM will become effective on the 15th day after official receipt unless a Member of the Council files a
notice of disapproval of the request which extends the Councils review period to 30 days. If such notice
is given, a GBM will become effective on the 31st day after its official receipt unless a resolution of
approval or disapproval is adopted by the Council prior to that time.

Comments should be addressed to the Secretary to the Council, John A. Wilson Building, 1350
Pennsylvania Avenue, NW, Room 5 Washington, D.C. 20004. Copies of the GBMs are available in the
Legislative Services Division, Room 10.

Telephone: 724-8050

GBM 25-0046 Grant Budget Modifications as of December 5, 2023

RECEIVED: 14-day review begins December 11, 2023

GBM 25-0047 Grant Budget Modifications as of December 5, 2023

RECEIVED: 14-day review begins December 11, 2023

GBM 25-0048 Grant Budget Modifications as of December 7, 2023

RECEIVED: 14-day review begins December 11, 2023
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COUNCIL OF THE DISTRICT OF COLUMBIA
Notice of Reprogramming Requests

Pursuant to DC Official Code Sec 47-361 et seq. of the Reprogramming Policy Act of 1990, the
Council of the District of Columbia gives notice that the Mayor has transmitted the following
reprogramming request(s).

A reprogramming will become effective on the 15th day after official receipt unless a Member of
the Council files a notice of disapproval of the request which extends the Councilds review
period to 30 days. If such notice is given, a reprogramming will become effective on the 31st
day after its official receipt unless a resolution of approval or disapproval is adopted by the
Council prior to that time.

Comments should be addressed to the Secretary to the Council, John A. Wilson Building, 1350
Pennsylvania Avenue, NW, and Room 5 Washington, D.C. 20004. Copies of reprogrammingbs
are available in Legislative Services, Room 10.

Telephone: 724-8050

Reprog. 25-0085: Request to reprogram Fiscal Year 2024 Local funds budget authority in
the amount of $3,982,937 within the Department of Forensic Sciences
(DFS) was filed in the Office of the Secretary Tuesday, December 7,
2023. The funds are needed to properly align the personnel services
budget and to support IT maintenance and hardware costs for labs.

RECEIVED: 14-day review begins December 8, 2023
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: December 15, 2023

Protest Petition Deadline:  January 29, 2024

Roll Call Hearing Date: February 20, 2024

License No.: ABRA-100515

Licensee: 600 T, LLC

Trade Name: 600 T

License Class: Retailerbs Class fiCO Tavern

Address: 600 T Street, N.W.

Contact: Jeff Jackson: (202) 251-1566, jjharlem112@gmail.com
WARD 2 ANC 2G SMD 2G01

Notice is hereby given that this licensee has requested a Substantial Change to their license under
the D.C. Alcoholic Beverage Control Act and that the objectors are entitled to be heard before
the granting of such on the Roll Call Hearing date on February 20, 2024 at 10 a.m., 4th
Floor, 2000 14t Street, N.W., Washington, DC 20009. Petitions and/or requests to appear
before the ABC Board must be filed electronically to abca.legal@dc.gov on or before the
Petition deadline.

NATURE OF SUBSTANTIAL CHANGE
Request for a Summer Garden Endorsement with 28 seats.

CURRENT HOURS OF OPERATION AND ALCOHOLIC BEVERAGE SALES,
SERVICE, AND CONSUMPTION INSIDE PREMISES
Sunday 12pm T 2am, Monday through Thursday 5pm T 2am, Friday and Saturday 5pm T 3am

PROPOSED HOURS OF OPERATION AND ALCOHOLIC BEVERAGE SALES,
SERVICE, AND CONSUMPTION FOR SUMMER GARDEN
Sunday 12pm T 12am, Monday through Thursday 5pm T 12am, Friday and Saturday 5pm T 1am
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

Placard Posting Date:
Protest Petition Deadline:
Roll Call Hearing Date:
Protest Hearing Date:

License No.:
Licensee:
Trade Name:
License Class:
Address:
Contact:

WARD 8

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic
Beverage Control Act and that the objectors are entitled to be heard before the granting of such on the
Roll Call Hearing date on February 20, 2024, at 10 a.m., 4th Floor, 2000 14" Street, N.W.,
Washington, DC 20009. Petitions and/or requests to appear before the ABC Board must be filed
electronically to abca.legal@dc.gov on or before the Petition deadline. The Protest Hearing date is

NOTICE OF PUBLIC HEARING

December 15, 2023
January 29, 2024
February 20, 2024
April 10, 2024

ABRA-126799

Slow It Down, LLC

Ama

Retailerés Class AiCO Restaurant

885 New Jersey Avenue, S.E.

Manalle Mahmoud, Esq.: (202) 625-7700,
mmahmoud@malliosobrien.com

ANC 8F SMD 8F05

scheduled for April 10, 2024, at 1:30 p.m.

NATURE OF OPERATION

New Class ACO Restaurant with a Seating Capacity of 126 and Total Occupancy Load of 126. The
Licensee is also requesting Holiday Extension of Hours and the Alcohol CarryTout and Delivery

Endorsement.

HOURS OF OPERATION, ALCOHOLIC BEVERAGE SALES, SERVICE, AND

CONSUMPTION, AND ALCOHOL IC BEVERAGE CARRYTOUT AND DELIVERY

Sunday through Saturday 7am T 1am
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

**CORRECTION

Notice is hereby given that:
License Number: ABRA-126828

Applicant: 527 8th, LLC

Trade Name: Barracks Row Joey's

ANC: 6B04

ON

12/8/2023

License Class/Type:

C Tavern

Has applied for the renewal of an alcoholic beverage license at the premises:

527 - 529 8TH ST SE, Washington, DC 20003

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED

AT 10:00 a.m., 2000 14th STREET, NW, 4th FLOOR, WASHINGTON, DC 20009

*ENDORSEMENT(S): Summer Garden, **Sidewalk Caf®

Days Hours of Operation  Hours of Sales/Service

Sunday: 11am-1:30 am 11 am - 1:30 am

Monday: 11 am - 1:30 am 11 am - 1:30 am

Tuesday: 11 am - 1:30 am 11 am - 1:30 am

Wednesday: 11 am - 1:30 am 11 am - 1:30 am

Thursday: 11am-1:30 am 11 am - 1:30 am

Friday: 11am - 2:30 am 11 am - 2:30 am

Saturday: 11 am - 2:30 am 11 am - 2:30 am

Hours of Summer Garden Hours of Sales Summer
Operation Garden

Sunday: 11 am - 1-30 am 11 am - 1:30 am
Monday: 11 am - 1:30 am 11 am - 1:30 am
Tuesday: 11 am-1:30 am 11 am - 1:30 am
Wednesday: 11 am - 1:30 am 11 am - 1:30 am
Thursday: 11 am - 1:30 am 11 am - 1:30 am
Friday: 11 am - 2:30 am 11 am - 2:30 am
Saturday 11 am - 2:30 am 11 am - 2:30 am

FOR FURTHER INFORMATION CALL: (202) 442-4423

ON OR BEFORE:

1/22/2024

A HEARING WILL BE HELD ON:
2/12/2024
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

**RESCIND

Notice is hereby given that:
License Number: ABRA-126828

Applicant: 527 8th, LLC

Trade Name: Barracks Row Joey's

ANC: 6B04

ON

12/8/2023

License Class/Type:

C Tavern

Has applied for the renewal of an alcoholic beverage license at the premises:

527 - 529 8TH ST SE, Washington, DC 20003

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED

ON OR BEFORE:

1/22/2024

A HEARING WILL BE HELD ON:
2/12/2024

AT 10:00 a.m., 2000 14th STREET, NW, 4th FLOOR, WASHINGTON, DC 20009

*ENDORSEMENT(S): Summer Garden

Days Hours of Operation  Hours of Sales/Service

Sunday: 11am-1:30 am 11 am - 1:30 am

Monday: 11 am - 1:30 am 11 am - 1:30 am

Tuesday: 11 am - 1:30 am 11 am - 1:30 am

Wednesday: 11 am - 1:30 am 11 am - 1:30 am

Thursday: 11am-1:30 am 11 am - 1:30 am

Friday: 11am - 2:30 am 11 am - 2:30 am

Saturday: 11 am - 2:30 am 11 am - 2:30 am

Hours of Summer Garden Hours of Sales Summer
Operation Garden

Sunday: 11 am - 1-30 am 11 am - 1:30 am
Monday: 11 am - 1:30 am 11 am - 1:30 am
Tuesday: 11 am-1:30 am 11 am - 1:30 am
Wednesday: 11 am - 1:30 am 11 am - 1:30 am
Thursday: 11 am - 1:30 am 11 am - 1:30 am
Friday: 11 am - 2:30 am 11 am - 2:30 am
Saturday 11 am - 2:30 am 11 am - 2:30 am

FOR FURTHER INFORMATION CALL: (202) 442-4423

Hours of Entertainment
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

Placard Posting Date:
Protest Petition Deadline:
Roll Call Hearing Date:

NOTICE OF PUBLIC HEARING

December 15, 2023
January 29, 2024
February 20, 2024

License No.: ABRA-113593

Licensee: W/L Holdings, Inc.

Trade Name: Cordial Craft Wine, Beer & Spirits

License Class: Retailerds Class AAO Liquor Store

Address: 70 District Square, S.W., Space #217

Contact: Matt Minora, Esq.: (202) 625-7700,

mminora@malliosobrien.com

WARD 6 ANC 6D SMD 6D01

Notice is hereby given that this licensee has requested to transfer their license to a new location
under the D.C. Alcoholic Beverage Control Act and that the objectors are entitled to be heard
before the granting of such on the Roll Call Hearing date on February 20, 2024, at 10 a.m.,
4th Floor, 2000 14 Street, N.W., Washington, DC 20009. Petitions and/or requests to appear
before the ABC Board must be filed electronically to abca.legal@dc.gov on or before the

Petition deadline.

NATURE OF OPERATION

Applicant requests to Transfer the License from 35 Sutton Square, S.W. to a new location at 70
District Square, S.W., Space #217, Licensee is a Retailerés Class AA0 Liquor Store selling beer,
wine, and spirits for off-premises consumption with a Tasting Permit endorsement.

HOURS OF OPERATION
Sunday through Saturday 7am 1 12am

HOURS OF ALCOHOL IC BEVERAGE SALES
Sunday through Saturday 8am i 12am
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: December 15, 2023

Protest Petition Deadline:  January 29, 2024

Roll Call Hearing Date: February 20, 2024

Protest Hearing Date: April 10, 2024

License No.: ABCA-126790

Licensee: A.Rae, LLC

Trade Name: Don Fuego

Registration/License Type: Medical Cannabis Retailer

Address: 1126 9™ Street, N.W.

Retailer Contact: John McGowan: (202) 846-7148; jmcgowan@kinnermcgowan.com
WARD 2 ANC 2G SMD 2G04

Notice is given that the above-named medical cannabis retailer applicant has requested a new
license to be located at 1126 9™ Street N.W. Pursuant to Title 22-C of the DCMR (Medical
Cannabis Program) objectors are entitled to be heard regarding the new license application.
Petitions and/or requests to appear before the ABC Board must be filed electronically to
abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is scheduled for
February 20, 2024, at 10 a.m., 4th Floor, 2000 14™" Street, N.W., Washington, DC 20009. The
Protest Hearing date is scheduled for April 10, 2024, at 1:30 p.m. All hearings before the Board
are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 1126 9th Street
N.W. The proposed facility with approximately 1,523 square feet of space will provide cannabis
flowers, cannabis concentrates, and a line of edible products and home delivery services to
registered patients in Washington, D.C. The applicant is requesting a delivery endorsement.

HOURS OF OPERATION FOR RETAILER
Sunday T Saturday 9 am i 10 pm

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Sunday T Saturday 10 am i 9 pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: December 15, 2023

Protest Petition Deadline:  January 29, 2024

Roll Call Hearing Date: February 20, 2024

Protest Hearing Date: April 10, 2024

License No.: ABCA-126772

Licensee: Embers, LLC

Trade Name: Embers

Registration/License Type: Medical Cannabis Retailer

Address: 1821 18th Street, N.W.

Retailer Contact: Barry Doyle: (202) 669-2821; barryl111@gmail.com
WARD 2 ANC 2B SMD 2B04

Notice is given that the above-named medical cannabis retailer applicant has requested a new
license to be located at 1821 18th Street NW. Pursuant to Title 22-C of the DCMR (Medical
Cannabis Program) objectors are entitled to be heard regarding the new license application.
Petitions and/or requests to appear before the ABC Board must be filed electronically to
abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is scheduled for
February 20, 2024, at 10 a.m., 4th Floor, 2000 14™" Street, N.W., Washington, DC 20009. The
Protest Hearing date is scheduled for April 10, 2024, at 1:30 p.m. All hearings before the Board
are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 1821 18th Street
NW The proposed facility with approximately 2,688 square feet of space will provide cannabis
flowers, cannabis concentrates, and a line of edible products and home delivery services to
registered patients in Washington, D.C. The applicant is requesting a delivery endorsement.

HOURS OF OPERATION FOR RETAILER
Sunday T Saturday 9am 1 10pm

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Sunday T Saturday 9am 1 10pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: December 15, 2023

Protest Petition Deadline:  January 29, 2024

Roll Call Hearing Date: February 20, 2024

Protest Hearing Date: April 10, 2024

License No.: ABRA-127000

Licensee: Good Sunday, LLC

Trade Name: La Bonne Vache

License Class: Retailerfs Class ADO Restaurant
Address: 3265 Prospect Street, N.W.
Contact: Ari Wilder: (202) 262-1940,

Ariwilder79@gmail.com
WARD 2 ANC 2E SMD 2E03

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic
Beverage Control Act and that the objectors are entitled to be heard before the granting of such on
the Roll Call Hearing date on February 20, 2024, at 10 a.m., 4th Floor, 2000 14%" Street, N.W.,
Washington, DC 20009. Petitions and/or requests to appear before the ABC Board must be filed
electronically to abca.legal@dc.gov on or before the Petition deadline. The Protest Hearing date
is scheduled on April 10, 2024 at 1:30 p.m.

NATURE OF OPERATION
A new class D Restaurant with 30 seats inside, a Summer Garden with 11 seats, and a Total
Occupancy Load of 41.

HOURS OF OPERATION FOR INSIDE PREMISES
Sunday through Saturday 7am T 11pm

HOURS OF ALCOHOLIC BEVERAGE SALES, SERVICE, AND CONSUMPTION FOR
INSIDE PREMISES
Sunday through Saturday 8am T 10:45pm

HOURS OF OPERATION AND ALCOHOLIC BEVERAGE SALES, SERVICE, AND
CONSUMPTION FOR THE SUMMER GARDEN
Sunday through Saturday 10am T 9pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: December 15, 2023

Protest Petition Deadline: January 29, 2024

Roll Call Hearing Date: February 20, 2024

Protest Hearing Date: April 10, 2024

License No.: ABRA-127013

Licensee: ARP P22DC, LLC

Trade Name: Palette 22

License Class: Retailerés Class ACO Restaurant
Address: 400 Morse Street, N.E.

Contact: Matthew Minora, Esg.: (202) 625-7700,

mminora@malliosobrien.com

WARD 5 ANC 5D SMD 5D01

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic
Beverage Control Act and that the objectors are entitled to be heard before the granting of such on the
Roll Call Hearing date on February 20, 2024, at 10 a.m., 4th Floor, 2000 14" Street, N.W.,
Washington, DC 20009. Petitions and/or requests to appear before the ABC Board must be filed
electronically to abca.legal@dc.gov on or before the Petition deadline. The Protest Hearing date is
scheduled for April 10, 2024, at 1:30 p.m.

NATURE OF OPERATION

New Class C Restaurant with a Seating Capacity of 175 and a total load of 250 inside. Summer Garden
with 70 Seats and total load of 100. Total Occupancy Load of 350 for the entire premises along with a
Streatery with 80 Seats. The Licensee is also requesting Holiday Extension of Hours Endorsement,
Alcohol CarryTOut and Deliver Endorsement, and an Entertainment Endorsement to provide live
entertainment inside of the premises and for the outdoor Summer Garden.

HOURS OF OPERATION AND HOURS OF ALCOHOLIC BEVERAGE SALES, SERVICE,
AND CONSUMPTION INSIDE OF THE PREMISES, FOR OUTDOOR SUMMER GARDEN
AND FOR STREATERY

Sunday through Saturday 9am T 2am

HOURS OF LIVE ENTERTAINMENT INSIDE OF THE PREMISES AND FOR THE
OUTDOOR SUMMER GARDEN
Sunday through Saturday 10am T 12am

HOURS OF ALCOHOL IC BEVERAGE CARRYIOUT AND DELIVERY
Sunday through Saturday 9am T lam
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: December 15, 2023

Protest Petition Deadline: ~ January 29, 2024

Roll Call Hearing Date: February 20, 2024

Protest Hearing Date: April 10, 2024

License No.: ABCA-126850

Licensee: UpnSmoke Il LLC

Trade Name: N/A

Registration/License Type: Medical Cannabis Retailer

Address: 427 8" Street S.E.

Retailer Contact: Elias Bitar: (202) 506-3276; zlearman@mandijapllic.com
WARD 6 ANC 6B SMD 6B03

Notice is given that the above-named medical cannabis retailer applicant has requested a new license
to be located at 427 8™ Street S.E. Pursuant to Title 22-C of the DCMR (Medical Cannabis Program)
objectors are entitled to be heard regarding the new license application. Petitions and/or requests to
appear before the ABC Board must be filed electronically to abca.legal@dc.gov on or before the
petition deadline. The Roll Call Hearing is scheduled for February 20, 2024, at 10 a.m., 4th
Floor, 2000 14™ Street, N.W., Washington, DC 20009. The Protest Hearing date is scheduled
for April 10, 2024, at 1:30 p.m. All hearings before the Board are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 427 8t Street S.E.
The proposed facility with approximately 1,361 square feet of space will provide cannabis flowers,
cannabis concentrates, and a line of edible products and home delivery services to registered patients
in Washington, D.C. The applicant is requesting a delivery endorsement.

HOURS OF OPERATION FOR RETAILER
Sunday T Saturday 9am i 9pm

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Sunday T Saturday 10am i 8pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: December 15, 2023

Protest Petition Deadline: ~ January 29, 2024

Roll Call Hearing Date: February 20, 2024

Protest Hearing Date: April 10, 2024

License No.: ABCA-126975

Licensee: UpnSmoke IV LLC

Trade Name: N/A

Registration/License Type: Medical Cannabis Retailer

Address: 3289 M Street N.W.

Retailer Contact: Ahmed Chami: (202) 450-6981; zlearman@mandijapllc.com
WARD 2 ANC 2E SMD 2E05

Notice is given that the above-named medical cannabis retailer applicant has requested a new license
to be located at 3289 M Street N.W. Pursuant to Title 22-C of the DCMR (Medical Cannabis
Program) objectors are entitled to be heard regarding the new license application. Petitions and/or
requests to appear before the ABC Board must be filed electronically to abca.legal@dc.gov on or
before the petition deadline. The Roll Call Hearing is scheduled for February 20, 2024, at 10
a.m., 4th Floor, 2000 14™ Street, N.W., Washington, DC 20009. The Protest Hearing date is
scheduled for April 10, 2024, at 1:30 p.m. All hearings before the Board are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 3289 M Street N.W.
The proposed facility with approximately 2,073 square feet of space will provide cannabis flowers,
cannabis concentrates, and a line of edible products and home delivery services to registered patients
in Washington, D.C. The applicant is requesting a delivery endorsement.

HOURS OF OPERATION FOR RETAILER
Sunday T Saturday 9am i 9pm

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Sunday T Saturday 10am i 8pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

Placard Posting Date:
Protest Petition Deadline:
Roll Call Hearing Date:
Protest Hearing Date:

License No.:
Licensee:
Trade Name:
License Class:
Address:
Contact:

WARD 2

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic
Beverage Control Act and that the objectors are entitled to be heard before the granting of such on the
Roll Call Hearing date on February 20, 2024, at 10 a.m., 4th Floor, 2000 14" Street, N.W.,
Washington, DC 20009. Petitions and/or requests to appear before the ABC Board must be filed
electronically to abca.legal@dc.gov on or before the Petition deadline. The Protest Hearing date is

NOTICE OF PUBLIC HEARING

December 15, 2023
January 29, 2024
February 20, 2024
April 10, 2024

ABRA-127012

GIC 22" Street, LLC

Washington Marriott Hotel (The)
Retailerés Class iB0 25%

1221 22" Street, N.W.

Manalle Mahmoud, Esq.: (202)625-7700,
mmahmoud@malliosobrien.com

ANC 2A SMD 2A06

scheduled for April 10, 2024, at 1:30 p.m.

NATURE OF OPERATION

A new Retaileros Class B (25%) beer and wine store license located entirely inside of a hotel. This

location will have no street access.

HOURS OF OPERATION

Sunday through Saturday 12am to 12am (24-hour operations)

HOURS OF ALCOHOLIC BEVERAGE SALES

Sunday through Saturday 6am 1 lam
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HISTORIC PRESERVATION REVIEW BOARD
NOTICE OF PUBLIC HEARING

The D.C. Historic Preservation Review Board will hold a public hearing to consider an
application to designate the following property a historic landmark in the D.C. Inventory of
Historic Sites. The Board will also consider the nomination of the property to the National
Register of Historic Places:

Case No. 24-01: The University Club of Washington, D.C.
1135 16%™ Street NW
Square 197, Lot 840
Applicant: The University Club of Washington, D.C.
Affected Advisory Neighborhood Commission: 2C

Case No. 24-02: The Colonnade (including portions of the interior)
2801 New Mexico Avenue NW
Square 1805, Lot 2
Applicant: The Colonnade Historic Preservation Task Force
Affected Advisory Neighborhood Commission: 3B

The hearing will take place at 9:00 a.m. on Thursday, January 25, 2024. The Board hearing
will be online, the details for which will be available here: planning.dc.gov/node/1176060. It will
be conducted in accordance with the Review Boardis Rules of Procedure (10C DCMR 2, see
planning.dc.gov/node/594182).

The Boardbs hearing is open to all interested parties or persons. Public and governmental
agencies, Advisory Neighborhood Commissions, property owners, and interested organizations
or individuals are invited to testify before the Board. Written testimony may also be submitted
prior to the hearing. All submissions should be sent to the address above.

Copies of the historic designation applications are currently on file with the Historic Preservation
Office. They are posted on the office website at planning.dc.gov/page/pending-nominations-dc-
inventory. Copies of the staff reports and recommendation wills be available at the office five
days prior to the hearing at planning.dc.gov/node/1176060. The office also provides
information on the D.C. Inventory of Historic Sites, the National Register of Historic Places, and
Federal tax provisions affecting historic property.

If the Historic Preservation Review Board designates a property, it will be included in the D.C.
Inventory of Historic Sites, and will be protected by the D.C. Historic Landmark and Historic
District Protection Act of 1978. The Review Board will simultaneously consider the nomination
of the property to the National Register of Historic Places. The National Register is the Federal
government's official list of prehistoric and historic properties worthy of preservation. Listing in
the National Register provides recognition and assists in preserving our nation's heritage. Listing
provides recognition of the historic importance of properties and assures review of Federal
undertakings that might affect the character of such properties. If a property is listed in the
Register, certain Federal rehabilitation tax credits for rehabilitation and other provisions may

015777



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

apply. Public visitation rights are not required of owners. The results of listing in the National
Register are as follows:

Consideration in Planning for Federal, Federally Licensed, and Federally Assisted Projects:
Section 106 of the National Historic Preservation Act of 1966 requires that Federal agencies
allow the Advisory Council on Historic Preservation an opportunity to comment on all projects
affecting historic properties listed in the National Register. For further information, please refer
to 36 CFR 800.

Eligibility for Federal Tax Provisions: If a property is listed in the National Register, certain
Federal tax provisions may apply. The Tax Reform Act of 1986 (which revised the historic
preservation tax incentives authorized by Congress in the Tax Reform Act of 1976, the Revenue
Act of 1978, the Tax Treatment Extension Act of 1980, the Economic Recovery Tax Act of
1981, and the Tax Reform Act of 1984) provides, as of January 1, 1987, for a 20% investment
tax credit with a full adjustment to basis for rehabilitating historic commercial, industrial, and
rental residential buildings. The former 15% and 20% Investment Tax Credits (ITCs) for
rehabilitation of older commercial buildings are combined into a single 10% ITC for
commercial and industrial buildings built before 1936. The Tax Treatment Extension Act of
1980 provides Federal tax deductions for charitable contributions for conservation purposes of
partial interests in historically important land areas or structures. Whether these provisions are
advantageous to a property owner is dependent upon the particular circumstances of the
property and the owner. Because the tax aspects outlined above are complex, individuals should
consult legal counsel or the appropriate local Internal Revenue Service office for assistance in
determining the tax consequences of the above provisions. For further information on
certification requirements, please refer to 36 CFR 67.

Qualification for Federal Grants for Historic Preservation When Funds Are Available: The
National Historic Preservation Act of 1966, as amended, authorizes the Secretary of the Interior
to grant matching funds to the States (and the District or Columbia) for, among other things, the
preservation and protection of properties listed in the National Register.

Owners of private properties nominated to the National Register have an opportunity to concur
with or object to listing in accord with the National Historic Preservation Act and 36 CFR 60.
Any owner or partial owner of private property who chooses to object to listing must submit to
the State Historic Preservation Officer a notarized statement certifying that the party is the sole
or partial owner of the private property, and objects to the listing. Each owner or partial owner
of private property has one vote regardless of the portion of the property that the party owns. If a
majority of private property owners object, a property will not be listed. However, the State
Historic Preservation Officer shall submit the nomination to the Keeper of the National Register
of Historic Places for a determination of eligibility for listing in the National Register. If the
property is then determined eligible for listing, although not formally listed, Federal agencies
will be required to allow the Advisory Council on Historic Preservation an opportunity to
comment before the agency may fund, license, or assist a project which will affect the property.
If an owner chooses to object to the listing of the property, the notarized objection must be
submitted to the above address by the date of the Review Board meeting.

For further information, contact Tim Dennee, Landmarks Coordinator, at
timothy.dennee@dc.gov.

015778



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

DC DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT
NOTICE OF PUBLIC HEARING

Notice is hereby given that, pursuant to the requirements of D.C. Official Code Section
42-3171.03, the District of Columbia Department of Housing and Community
Development (DHCD) has scheduled a public hearing on Monday, January 8, 2024, at
6:00 p.m. at DHCD 1° Floor Conference Room,1800 Martin Luther King Avenue, SE,
Washington, DC 20020, to consider the proposed disposition of the property noted

below.
Property Property Historic
SSL Address Type Ward | Zoning | District | Neighborhood
0748:
Lot: 1106 3" Street, | Improved
0072, NE Land 6 PDR-1 | No NOMA

The above property was offered as part of a Solicitation For Offer (SFO). The Premises
was Solicited on December 9, 2022. The SFO sought proposals for the acquisition and
development of the subject property. The competitive process resulted in the selection of
The Institute of Caribbean Studies (ICS), the AiDeveloperd, who has been awarded the
property. The offer was approved by DHCD management and the Public Hearing is
scheduled for Monday, January 8, 2024.

The public hearing is being conducted in order to assure that citizens are informed about
the disposing and development of the properties identified above to the named
Developer, and to ensure that all citizens have the opportunity to present publicly their
views concerning such disposition.

If you would like to present oral testimony, you are encouraged to register in advance
either by e-mailing Ms. Chantese Rogers, chantese.rogers@dc.gov or by calling 202-
478-1355. Please provide your name, address, telephone number, and organization
affiliation, if any. Telecommunications Device for the Deaf (TDD) relay service is
available by calling (800) 201-7165. A sign language interpreter and language
translation services are available upon request by calling Pamela Hillsman at 202-442-
7251. If you require language translation, please specify which language (Spanish,
Vietnamese, Chinese-Mandarin/Cantonese, Amharic, or French). Language translation
services will be provided to pre-registered persons only. Deadline for requiring services
of an interpreter is 7 days prior to the hearing. Bilingual staff will provide services on an
availability basis to walk-ins without registration.

Written statements may be submitted at the hearing, or until 4:45 p.m., Friday January 5,
2024, and should be addressed to: Colleen Green, Director, DC Department of Housing
and Community Development, ATTN: PADD, 1800 Martin Luther King Jr., Avenue, SE,
Washington, D.C. 20020.

015779


mailto:chantese.rogers@dc.gov

DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

MAYORIS AGENT ON HISTORIC PRESERVATION
NOTICE OF PUBLIC HEARING

Public notice is hereby given that the Mayorés Agent for Historic Preservation will hold a public
hearing on an application affecting property subject to the Historic Landmark and Historic District
Protection Act of 1978. Interested parties may appear and testify on behalf of, or in opposition to,
the application. The hearing has been rescheduled to Friday, January 26, 2024 at 10:00 a.m., a
fivirtuald meeting via Webex. Instructions on how to access the meeting will be posted to the
following page: https://planning.dc.gov/page/pending-cases-mayors-agent/.

Hearing Date: Friday, January 26, 2024, 10:00 a.m.

Case Number: H.P.A. 23-321

Square/Lot: Square 362, Lot 210

Type of Work:  Permit revision, construction of a straight-run exterior stair to deck

Affected Historic Property: 941 Westminster Street NW (U Street Historic District)

Applicant: MCD Studio, architect and agent for owners Mark E. Schamel, trustee, and
Deborah Ritter, trustee

Affected Advisory Neighborhood Commission: 1B

The applicantds claim is that the proposed alteration is consistent with the DC Historic Landmark
and Historic District Protection Act of 1978 (or fiAct,0 D.C. Code Sec. 6-1101 et seq. [2002]).

The hearing will be conducted in accordance with the Rules of Procedure pursuant to the Historic
Landmark and Historic District Protection Act (Title 10C DCMR Chapters 4 and 30), which are on
file with the D.C. Historic Preservation Office and posted on the Office website under
fiRegulations.o

Interested persons or parties are invited to participate in and offer testimony at this hearing. Any
person wishing to testify in support of or opposition to the application may appear at the hearing
and give evidence without filing in advance; however, it is recommended that those wishing to
testify send a request email to historic.preservation@dc.gov ahead of the meeting with their name
and email address so that instructions can be forwarded.

Any affected person who wishes to be recognized as a party to the case is required to file a request
with the Mayords Agent at least fifteen (15) days prior to the hearing. This request shall include the
following information: 1) requesting partyds name, email address, and address; 2) whether the party
will appear as a proponent or opponent of the application; 3) if the party will appear through legal
counsel, and if so, the name, email address, and address of legal counsel; and 4) a written statement
setting forth the manner in which the party may be affected or aggrieved by action upon the
application and the grounds upon which the party supports or opposes the application. Any requests
for party status should be sent to the Mayords Agent at historic.preservation@dc.gov. For further
information, contact the Historic Preservation Office, at historic.preservation@dc.gov or (202) 442-
7600.
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MAYORIS AGENT ON HISTORIC PRESERVATION
NOTICE OF PUBLIC HEARING

Public notice is hereby given that the Mayorés Agent for Historic Preservation will hold a public
hearing on an application affecting property subject to the Historic Landmark and Historic District
Protection Act of 1978. Interested parties may appear and testify on behalf of, or in opposition to,
the application. The hearing will be a fivirtualdo meeting via Webex. Instructions on how to access
the meeting will be posted to the following page: https://planning.dc.gov/page/pending-cases-

mayors-agent/.

Hearing Date: Friday, February 2, 2024, 10:00 a.m.

Case Number: H.P.A. 23-379

Affected Historic Property: 1110 Oak Drive SE (Saint Elizabeths Hospital Historic District)
Square/Lot: Square 5868S, Lot 810

Type of Work:  Raze two contributing buildings

Applicant: STE Parcel 15 LLC
Affected Advisory Neighborhood Commission: 8C

The applicantds claim is that the proposed razes are necessary to construct a project of special merit.

The hearing will be conducted in accordance with the Rules of Procedure pursuant to the Historic
Landmark and Historic District Protection Act (Title 10C DCMR Chapters 4 and 30), which are on
file with the D.C. Historic Preservation Office and posted on the Office website under
fiRegulations.o

Interested persons or parties are invited to participate in and offer testimony at this hearing. Any
person wishing to testify in support of or opposition to the application may appear at the hearing
and give evidence without filing in advance; however, it is recommended that those wishing to
testify send a request email to historic.preservation@dc.gov ahead of the meeting with their name
and email address so that instructions can be forwarded.

Any affected person who wishes to be recognized as a party to the case is required to file a request
with the Mayords Agent at least fifteen (15) days prior to the hearing. This request shall include the
following information: 1) requesting partyds name, email address, and address; 2) whether the party
will appear as a proponent or opponent of the application; 3) if the party will appear through legal
counsel, and if so, the name, email address, and address of legal counsel; and 4) a written statement
setting forth the manner in which the party may be affected or aggrieved by action upon the
application and the grounds upon which the party supports or opposes the application. Any requests
for party status should be sent to the Mayords Agent at historic.preservation@dc.gov. For further
information, contact the Historic Preservation Office, at historic.preservation@dc.gov or (202) 442-
7600.
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BOARD OF ZONING ADJUSTMENT
NOTICE OF VIRTUAL PUBLIC HEARING

TIME AND PLACE: Wednesday, March 6, 2024, @ 9:30 a.m.
Via WebEXx & YouTube (Office of Zoning): https://dcoz.dc.gov/BZA03-06-2024
Instructions: https://dcoz.dc.gov/release/virtual-public-hearings
Witness Sign Up: https://dcoz.dc.gov/service/sign-testify

TO CONSIDER THE FOLLOWING: The Board of Zoning Adjustment will adhere to the
following schedule but reserves the right to hear items on the agenda out of turn.

WARD FIVE
Application of: | Phillip H. Bishop
Case No.: 21017
Address: 2229 Rear Bunker Hill Road N.E. (Square 4239, Lot 64)
ANC: 5B
Relief: Special Exception from:
9 the alley lot side yard requirements of Subtitle D § 5100.1(d) (pursuant to
Subtitle X § 901.2)

Area Variance from:
9 the alley lot maximum height requirements of Subtitle D § 51001.1(a)
(pursuant to Subtitle X § 1002)
Use Variance from:
9 the matter-of-right uses of Subtitle U § 600.1(f)(1) (pursuant to Subtitle X §
1002)

Project: To construct a new, detached, two-story with cellar and roof deck, principal
dwelling unit in the R-1B Zone.
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WARD TWO
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Application of:

Marie Joelle-Voil

Case No.: 21054
Address: 1921 37" Street N.W. (Square 1296, Lot 356)
ANC: 2E
Relief: Special Exceptions from:
9 the rear yard requirements of Subtitle D § 207.1 (pursuant to Subtitle D §
5201 and X 8 901.2)
9 the accessory building rear yard requirements of Subtitle D § 5004.1(a)
(pursuant to Subtitle D § 5201 and X § 901.2)
Area Variance from:
9 the accessory building requirements of Subtitle D § 1105.6 (pursuant to
Subtitle X § 1002)
Project: To construct a one-story accessory garage with roof deck, to an existing, attached,

three-story with basement, principal dwelling unit in the R-3/GT Zone.

WARD SEVEN

Application of:

44% Street, LLC

Case No.: 21059
Address: 1053 48th Street N.E. (Square 5153, Lots 801)
ANC: 7C
Relief: Area Variance from:
9 the lot dimension requirements of Subtitle D § 202.1 (pursuant to Subtitle
X §1002)
Project: To construct a new, semi-detached, two-story principal dwelling unit, with

basement, apartment house in the R-2 Zone.

BZA NOTICE OF VIRTUAL PUBLIC HEARING
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WARD FOUR

Application of: | Delafield, LLC
Case No.: 21060
Address: 333 Delafield Place N.W. (Square 3304, Lot 79)
ANC: 4D
Relief: Special Exception from:

9 the new residential development standards of Subtitle U § 421 (pursuant to

Subtitle X § 901.2)

Project: To construct two additional dwelling units, to an existing, attached, two-story with

basement, 4-unit apartment house in the RA-1 Zone.

WARD FIVE

Application of:

Brunor Properties, LLC

Case No.: 21061
Address: 1725 Montello Avenue N.E. (Square 4052, Lot 173)
ANC: 5D
Relief: Special Exception from:
9 the minimum vehicle parking requirements of Subtitle C § 701.5 (pursuant
to Subtitle C § 703.2 and Subtitle X § 901.2)
Project: To raze an existing structure, and to construct a new, attached, four-story with cellar

and penthouse, 17- unit apartment house in the MU-4 Zone.

BZA NOTICE OF VIRTUAL PUBLIC HEARING
MARCH 6, 2024
PAGE NO. 3
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WARD FIVE

Application of: | 2001 RIA Owner, LLC

Case No.: 21067

Address: 2001 Rhode Island Avenue N.E. (Square 4217-N, Lot 7)
ANC: 5C

Relief: Special Exception from:

9 the minimum parking requirements of Subtitle C § 701.5 (pursuant to
Subtitle C § 703.2 and Subtitle X § 901.2)

Project: To raze an existing structure, and to construct a new, detached, four-story with
cellar and penthouse, with 50 residential units, mixed-use building in the MU-4 and
R-1B Zones.

PLEASE NOTE:

This public hearing will be held virtually through WebEX. Information for parties and the public
to participate, view, or listen to the public hearing will be provided on the Office of Zoning website
and in the case record for each application or appeal by the Friday before the hearing date.

The public hearing in these cases will be conducted in accordance with the provisions of Subtitles
X and Y of the District of Columbia Municipal Regulations, Title 11, including the text provided
in the Notice of Emergency and Proposed Rulemaking adopted by the Zoning Commission on
May 11, 2020, in Z.C. Case No. 20-11.

Individuals and organizations interested in any application may testify at the public hearing via
WebEXx or by phone and are strongly encouraged to sign up to testify 24 hours prior to the start of
the hearing on OZbs website at https://dcoz.dc.gov/ or by calling Robert Reid at 202-727-5471.
Pursuant to Subtitle Y, Chapter 2 of the Regulations, the Board may impose time limits on the
testimony of all individuals and organizations.

Individuals and organization may also submit written comments to the Board by uploading
submissions via 1ZIS or by email to bzasubmissions@dc.gov. Submissions are strongly
encouraged to be sent at least 24 hours prior to the start of the hearing.

Do you need assistance to participate?
*Note that party status is not permitted in Foreign Missions cases.

Do you need assistance to participate?

Ambharic

¥ DN ADéEn éEEvoBNY?

ENSE UDEn WEESORS h& EhTh UDEn ydvo~Op (6D h& ~ ENDO )
WE'ESORS Ul WBT VERd] Iy ES S8 LAS AnoT LELW GYD (202) 727-

BZA NOTICE OF VIRTUAL PUBLIC HEARING
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0312 h& L& v Zelalem.Hill@dc.gov &0STT UsUe ubvon~OpE dUrS LsAs T

Chinese

vORe o 7 HEE kg b ZeeHill
- ~ (202) 727-0312 p Zelalem.Hill@dc.gov® =~ @ L FA

French

Avez-vous besoin dbassistance pour pouvoir participer ? Si vous avez besoin déam®nagements sp@ciaux
ou dbune aide linguistique (traduction ou interpr@tation), veuillez contacter Zee Hill au (202) 727-0312 ou
a Zelalem.Hill@dc.gov cing jours avant la réunion. Ces services vous seront fournis gratuitement.

Korean
V4 AH 4YF+ % E%?
N TV E Au—- <P, EINLAXGEKS T K s) % Az, o=

&/ ZeeHill'PZ (202) 727-0312T1 & A~ T Zelalem.Hill@dc.govt +y WL 57
ényo.+F7 - EAXGKEI BT £” Yyo.

Spanish

¢Necesita ayuda para participar?

Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traduccién o
interpretacién), por favor comuniquese con Zee Hill llamando al (202) 727-0312 o escribiendo a
Zelalem.Hill@dc.gov cinco dias antes de la sesion. Estos servicios seran proporcionados sin costo alguno.

Vietnamese

Qu2V c- cfntr gi¥p g8 LW tham gia kht ng?

NJu qu2 V' cfn thu x/Jp Lic bi t holic tr' gi%p vQ ngtn ng (bi°n d ch hotic tht ng d ch) xin vui I ng li°n h
v. i Zee Hill tli (202) 727-0312 hotc Zelalem.Hill@dc.gov tr€ cntm ng’y. C8c d chv, n”y ho'nto™n
mi_ n ph2.

FOR FURTHER INFORMATION, CONTACT THE OFFICE OF ZONING AT (202) 727-6311.

FREDERICK L. HILL, CHAIRPERSON
LORNA L. JOHN, VICE-CHAIRPERSON
CHRISHAUN SMITH, MEMBER,
NATIONAL CAPITAL PLANNING COMMISSION
A PARTICIPATING MEMBER OF THE ZONING COMMISSION
CLIFFORD W. MQOY, SECRETARY TO THE BZA
SARA A. BARDIN, DIRECTOR, OFFICE OF ZONING

This meeting is governed by the Open Meetings Act. Please address any questions or complaints arising
under this hearing to the Office of Open Government at opengovoffice@dc.gov .

BZA NOTICE OF VIRTUAL PUBLIC HEARING
MARCH 6, 2024
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BOARD OF ZONING ADJUSTMENT
NOTICE OF VIRTUAL PUBLIC HEARING

TIME AND PLACE: Wednesday, March 13, 2024, @ 9:30 a.m.
Via WebEXx & YouTube (Office of Zoning): https://dcoz.dc.gov/BZA03-13-2024
Instructions: https://dcoz.dc.gov/release/virtual-public-hearings
Witness Sign Up: https://dcoz.dc.gov/service/sign-testify

TO CONSIDER THE FOLLOWING: The Board of Zoning Adjustment will adhere to the
following schedule but reserves the right to hear items on the agenda out of turn.

WARD TWO
Appeal of: Advisory Neighborhood Commission 2G
Appeal No.: 21040
Address: 501 New York Avenue N.W. (Square 482-S, Lot 800)
ANC: 2G
Relief: Appeal pursuant to:
9 The provisions of Subtitle X § 1100
Appeal from: The decision made on August 10, 2023, by the District of Columbia Department of
Buildings Zoning Administrator to issue Building Permit No. B2301285.

WARD THREE
Application of: | Matthew T. Mason
Case No.: 21064
Address: 3747 Huntington Street N.W. (Square 1876, Lot 37)
ANC: 314G
Relief: Special Exceptions from:
9 the rear yard requirements of Subtitle D § 207.1 (pursuant to Subtitle D §
5201 and Subtitle X § 901.2)
9 the floor area ratio requirements of Subtitle D § 210.1 (pursuant to Subtitle
D § 5201 and Subtitle X § 901.2)
Project: To construct a three-story with cellar side addition, and a detached, one-story,
accessory garage, to an existing, detached, two-story with cellar, principal dwelling
unit in the R-1B Zone.
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WARD SEVEN

Application of: [ 2925 PENNSYLVANIA AVE SE, LLC

Case No.: 21066
Address: 2925 Pennsylvania Avenue S.E. (Square 1088, Lots 802)
ANC: 7B
Relief: Special Exception from:
9 the new residential development standards of Subtitle U § 421 (pursuant to
Subtitle X § 901.2)

Use Variance from:
9 the matter-of-right uses of Subtitle U § 201 (pursuant to Subtitle X § 1002)

Project: To construct five new dwelling units to an existing, detached, two-story with cellar,
13-unit apartment house in the RA-1 and R-1B Zones.

PLEASE NOTE:

This public hearing will be held virtually through WebEx. Information for parties and the public
to participate, view, or listen to the public hearing will be provided on the Office of Zoning website
and in the case record for each application or appeal by the Friday before the hearing date.

The public hearing in these cases will be conducted in accordance with the provisions of Subtitles
X and Y of the District of Columbia Municipal Regulations, Title 11, including the text provided
in the Notice of Emergency and Proposed Rulemaking adopted by the Zoning Commission on
May 11, 2020, in Z.C. Case No. 20-11.

Individuals and organizations interested in any application may testify at the public hearing via
WebEXx or by phone and are strongly encouraged to sign up to testify 24 hours prior to the start of
the hearing on OZds website at https://dcoz.dc.gov/ or by calling Robert Reid at 202-727-5471.
Pursuant to Subtitle Y, Chapter 2 of the Regulations, the Board may impose time limits on the
testimony of all individuals and organizations.

Individuals and organization may also submit written comments to the Board by uploading
submissions via 1ZIS or by email to bzasubmissions@dc.gov. Submissions are strongly
encouraged to be sent at least 24 hours prior to the start of the hearing.

Do you need assistance to participate?
*Note that party status is not permitted in Foreign Missions cases.

Do you need assistance to participate?

Amharic
F DN ADEn éEEvorRNY?
ENJSE UDEn WEEFORS h& EhTh UDEn y0vo~Op (6D h& ~ ENDO )

BZA NOTICE OF VIRTUAL PUBLIC HEARING
MARCH 13, 2024
PAGE NO. 2
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WE'ESORS Ul WRT VERd] Iy ES £$6 LAS AnoT LEVW GYD (202) 727-
0312 h& L& v Zelalem.Hill@dc.gov &0STT UsUe ufvo~OpE dré LEAS T

Chinese

AN i o T HIF |[Fa b ZeeHill
- © (202) 727-0312 p Zelalem.Hill@dc.gov® =~ @ L FA

French

Avez-vous besoin dbassistance pour pouvoir participer ? Si vous avez besoin ddam®nagements sp@ciaux
ou déune aide linguistique (traduction ou interpr@tation), veuillez contacter Zee Hill au (202) 727-0312 ou
a Zelalem.Hill@dc.gov cing jours avant la réunion. Ces services vous seront fournis gratuitement.

Korean
V4 AKH 4YF % EW%?

N TV £ Wu- ~t, EINLAXGEKS T K ) % Az, 5=
&/ ZeeHill'PZ (202) 727-0312T1 & A~ T Zelalem.Hill@dc.govt +y WL 5 A
ényo.+F - EAXGIKEI BT £" Yyo.

Spanish

¢Necesita ayuda para participar?

Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traduccion o
interpretacién), por favor comuniquese con Zee Hill llamando al (202) 727-0312 o escribiendo a
Zelalem.Hill@dc.gov cinco dias antes de la sesion. Estos servicios seran proporcionados sin costo alguno.

Vietnamese

Quzv c- cfntr givh g8 LW tham gia kht ng?

N/u qu2 v cfn thu x/Jp LHc bi t hotlc tr gi¥e vQ ngtn ng (bi°n d ch hottc tht ng d ch) xin vui I, ng li°n h
v, i Zee Hill tli (202) 727-0312 hotic Zelalem.Hill@dc.gov tré ¢ ntmngy. C8&c d chv, n“y ho'nto™n
mi_n ph,

FOR FURTHER INFORMATION, CONTACT THE OFFICE OF ZONING AT (202) 727-6311.

FREDERICK L. HILL, CHAIRPERSON
LORNA L. JOHN, VICE-CHAIRPERSON
CHRISHAUN SMITH, MEMBER,
NATIONAL CAPITAL PLANNING COMMISSION
A PARTICIPATING MEMBER OF THE ZONING COMMISSION
CLIFFORD W. MOY, SECRETARY TO THE BZA
SARA A. BARDIN, DIRECTOR, OFFICE OF ZONING

This meeting is governed by the Open Meetings Act. Please address any questions or complaints arising
under this hearing to the Office of Open Government at opengovoffice@dc.gov .

BZA NOTICE OF VIRTUAL PUBLIC HEARING
MARCH 13, 2024
PAGE NO. 3
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BOARD OF ZONING ADJUSTMENT
NOTICE OF VIRTUAL PUBLIC HEARING

TIME AND PLACE: Wednesday, April 17, 2024, @ 9:30 a.m.
Via WebEXx & YouTube (Office of Zoning): https://dcoz.dc.gov/BZA04-17-2024
Instructions: https://dcoz.dc.gov/release/virtual-public-hearings
Witness Sign Up: https://dcoz.dc.gov/service/sign-testify

TO CONSIDER THE FOLLOWING: The Board of Zoning Adjustment will adhere to the
following schedule but reserves the right to hear items on the agenda out of turn.

WARD TWO

Appeal of: Gernot Brodnig and Alison Schafer
Appeal No.: 21049
Address: 2716 O Street N.W. (Square 1239, Lots 143)
ANC: 2E
Relief: Appeal pursuant to:

9 The provisions of Subtitle X § 1100
Appeal of: The decision made on August 11, 2023, by the District of Columbia Department of

Buildings Zoning Administrator to issue Building Permit No. B2305113

PLEASE NOTE:

This public hearing will be held virtually through WebEXx. Information for parties and the public
to participate, view, or listen to the public hearing will be provided on the Office of Zoning website
and in the case record for each application or appeal by the Friday before the hearing date.

The public hearing in these cases will be conducted in accordance with the provisions of Subtitles
X and Y of the District of Columbia Municipal Regulations, Title 11, including the text provided
in the Notice of Emergency and Proposed Rulemaking adopted by the Zoning Commission on
May 11, 2020, in Z.C. Case No. 20-11.

Individuals and organizations interested in any application may testify at the public hearing via
WebEXx or by phone and are strongly encouraged to sign up to testify 24 hours prior to the start of
the hearing on OZbs website at https://dcoz.dc.gov/ or by calling Robert Reid at 202-727-5471.
Pursuant to Subtitle Y, Chapter 2 of the Regulations, the Board may impose time limits on the
testimony of all individuals and organizations.

Individuals and organization may also submit written comments to the Board by uploading
submissions via 1ZIS or by email to bzasubmissions@dc.gov. Submissions are strongly
encouraged to be sent at least 24 hours prior to the start of the hearing.
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Do you need assistance to participate?
*Note that party status is not permitted in Foreign Missions cases.

Do you need assistance to participate?

Amharic

¥ DN ADEn éEEvoRNY?

ENSE UDEn WE'EFORS h& EhTh UDEn y0vo~Op (6D h& ~ ENDU )
WE'ESORS Ul WRT VERd] Iy ES £$6 LAS AnoT LEVW GYD (202) 727-

0312 h& L& v Zelalem.Hill@dc.gov &0STT UsUe ufvonOpE dré [sAs T

Chinese

AN i o T HIF [Fa b ZeeHill
- © (202) 727-0312 p Zelalem.Hill@dc.gov® =~ @ L FA

French

Avez-vous besoin dbassistance pour pouvoir participer ? Si vous avez besoin déam®nagements sp@ciaux
ou déune aide linguistique (traduction ou interpr@tation), veuillez contacter Zee Hill au (202) 727-0312 ou
a Zelalem.Hill@dc.gov cing jours avant la réunion. Ces services vous seront fournis gratuitement.

Korean
V4 AKH 4YF % E%?

N T £ Wu- ~t, EINLAXGEKS T K ) % Az, 5=
&/ ZeeHill'PZ (202) 727-0312T1 & A~ T Zelalem.Hill@dc.govt +y WL 57
ényo.+F - EAXGIKEI BT £" Yyo.

Spanish

¢Necesita ayuda para participar?

Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traduccion o
interpretacion), por favor comuniquese con Zee Hill llamando al (202) 727-0312 o escribiendo a
Zelalem.Hill@dc.gov cinco dias antes de la sesion. Estos servicios seran proporcionados sin costo alguno.

Viethamese

Quzv c- cfntr givh g8 LW tham gia kht ng?

N/u qu2 Vv cfn thu x/Jp LHc bi thotlc tr gi¥e vQ ngtn ng (bi°n d ch hotic tht ng d ch) xin vui I, ng li°n h
v, i Zee Hill tli (202) 727-0312 hotic Zelalem.Hill@dc.gov tré ¢ ntm ngy. C8&c d chv, n“y ho'nto™n
mi_n ph,

BZA NOTICE OF VIRTUAL PUBLIC HEARING
APRIL 17, 2024
PAGE NO. 2
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FOR FURTHER INFORMATION, CONTACT THE OFFICE OF ZONING AT (202) 727-6311.

FREDERICK L. HILL, CHAIRPERSON
LORNA L. JOHN, VICE-CHAIRPERSON
CHRISHAUN SMITH, MEMBER,
NATIONAL CAPITAL PLANNING COMMISSION
A PARTICIPATING MEMBER OF THE ZONING COMMISSION
CLIFFORD W. MOY, SECRETARY TO THE BZA
SARA A. BARDIN, DIRECTOR, OFFICE OF ZONING

This meeting is governed by the Open Meetings Act. Please address any questions or complaints arising
under this hearing to the Office of Open Government at opengovoffice@dc.gov .

BZA NOTICE OF VIRTUAL PUBLIC HEARING
APRIL 17, 2024
PAGE NO. 3
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DISTRICT OF COLUMBIA BOARD OF ELECTIONS

NOTICE OF FINAL RULEMAKING

The District of Columbia Board of Elections, pursuant to the authority set forth in the District of
Columbia Election Code of 1955, approved August 12, 1955, as amended (69 Stat. 699; D.C.
Official Code 8§ 1-1001.05(a)(14) (2016 Repl. & 2019 Supp.)), hereby gives notice of final
rulemaking action to adopt amendments to Chapter 1 (Organization of the Board of Elections),
Chapter 3 (Advisory Opinions of the Board), Chapter 4 (Hearings), Chapter 5 (VVoter Registration),
Chapter 6 (Eligibility of Candidates), Chapter 7 (Election Procedures), Chapter 8 (Tabulation and
Certification of Election Results), Chapter 9 (Filling Vacancies), Chapter 10 (Initiative and
Referendum), Chapter 11 (Recall of Elected Officials), Chapter 12 (Ballots), Chapter 13 (Advisory
Neighborhood Commission Vacancies), Chapter 14 (Candidate Nominations: Political Party
Primaries for Presidential Preference and Convention Delegates), Chapter 15 (Candidate
Nominations: Electors of President and Vice President of the United States), Chapter 16
(Candidate Nomination: Delegate to The U.S. House of Representatives, Mayor, Chairman and
Members of the Council of the District of Columbia, Attorney General, U.S. Senator, U.S.
Representative, Members of The State Board of Education, and Advisory Neighborhood
Commissioner), Chapter 17 (Candidates: Members and Officials of Local Committees of Political
Parties and National Committee Persons), Chapter 18 (Charter Amending Procedures), Chapter 19
(The Advisory Referendum Process), and Chapter 20 (Freedom of Information) of Title 3
(Elections and Ethics) of the District of Columbia Municipal Regulations (DCMR).

The purpose of the amendments to these regulations is to have them conform with District law,
including the Local Residents Voting Rights Amendment Act of 2022. The rulemaking also
reflects court decisions rendered in cases concerning Initiative Measure No. 82, the fiDistrict of
Columbia Tip Credit Elimination Act of 20210. In addition, the rulemaking updates and/or clarifies
Board procedures for various activities, including meetings (including hearings), the issuance of
Board orders and advisory opinions, and ballot access for candidates and ballot measures. The
amendments also make other non-substantive housekeeping updates and corrections of
typographical and formatting errors.

A Notice of Proposed Rulemaking with respect to this rulemaking was published in the District of
Columbia Register on October 13, 2023 at 70 DCR 013566. The Board received one comment
from a registered voter during the public comment period regarding the omission of the phrase fior
charter amendmentso in Subsection 500.2(b), and correspondence from the Office of Open
Government regarding the proposed rulemaking provisions that address the Boardds
notice/agenda, closed-session, and minutes procedures. These concerns will be addressed in a
subsequent rulemaking.

The Board adopted these rules as final at a regular meeting on Wednesday, December 6, 2023.
These final rules will become effective immediately upon publication of this notice in the District
of Columbia Register.

CHAPTER 1, ORGANIZATION OF THE BOARD OF ELECTIONS, of Title 3 DCMR,
ELECTIONS AND ETHICS, is amended as follows:
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Section 102, MEETINGS, is amended to read as follows:

102

102.1

102.2

102.3

102.4

102.5

102.6

102.7

102.8

MEETINGS

Board members are charged with providing ultimate oversight over the activities
and affairs of the agency. Members should make every effort to ensure their
participation in all Board activities.

Board attendance is directly correlated to Board participation and thereby to the
success of the agency and its mission. All Board members are expected to be
physically present at all scheduled meetings unless some other form of attendance
has been approved by the Chair.

Except as provided otherwise by statute, a quorum of the Board shall consist of no
fewer than two (2) members of the Board and shall be necessary to conduct official
Board business. At the discretion of the Chairperson, any member may participate
in a meeting of the Board by means of a video conference, telephone conference,
or by any means of communication by which all persons participating in the
meeting are able to hear one another, and such participation shall constitute
presence in person at the meeting.

At the beginning of each calendar year, a preliminary schedule of regular meetings
for the year, which the Board has discretion to change, shall be published in the
District of Columbia Register. The publication of this schedule shall serve as proper
legal notice of all of the Boardds regular meetings. Regularly scheduled Board
meetings shall be held on the first Wednesday of each month, or at least once each
month, at a time and place to be determined by the Board. Additional meetings may
be called as needed by the Board. Notice of additional meetings or notice of changes
to regularly scheduled meetings shall be published on the Boardés website at least
forty-eight (48) hours in advance, except in the case of emergency.

The meetings of the Board shall be open to the public, with the exception of
executive sessions pursuant to D.C. Official Code 8 1-1001.05(a-1)(3) and the rules
of this title.

The Board may hold a pre-meeting executive session immediately prior to
commencing a regular meeting for the sole purpose of administrative action, which
does not include the deliberation or taking of official action.

The proposed agenda for each Board meeting shall be posted on its website at least
twenty-four (24) hours prior to the meeting. Copies of the agenda shall be available
to the public at the meeting. Nothing in this section shall preclude the Board from
amending the agenda at the meeting.

Meeting minutes are a matter of public record and shall include the vote of each
member on each action. A draft of the minutes from each Board meeting shall be
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102.9

102.10

102.11

102.12

102.13

102.14

102.15

posted on the Boardds website prior to the next regular meeting. Such draft shall be
finalized after the official transcript from the Board meeting has been reviewed and
its contents incorporated, if necessary, into the minutes. The final version of the
meeting minutes shall be available electronically or in hard copy through the Office
of the General Counsel.

Meeting transcripts shall be recorded stenographically under the supervision of the
Office of General Counsel, or by other means, by an official reporter who may be
designated from time-to-time by the Board. Transcripts shall be open for inspection
in the Office of the General Counsel and on the Boardds website. Paper copies of
the official transcript shall be available upon payment to the Board of the charges
fixed for copies otherwise provided through information requests except that the
Office of General Counsel may waive the fee for parties appearing at a meeting in
a contested matter.

The Board encourages comments on any issue under the jurisdiction of the Board
at its regular meetings and will provide the public with a reasonable opportunity to
appear before the Board and offer such comments.

To ensure the orderly conduct of public Board meetings, public comments may be
limited with respect to the number of speakers permitted and the amount of time
allotted to each speaker; however, the Board will not discriminate against any
speaker on the basis of his or her position on a particular matter.

Any member of the public who intends to comment regarding any agenda item or
any issue under the jurisdiction of the Board is encouraged to notify the Board in
advance of his or her intent to do so, providing his or her name and the topic on
which he or she wishes to speak. Such notification may be provided to the Office
of the General Counsel. No person shall be prevented from speaking at a Board
meeting simply because he or she has not provided advance notice of his or her
intent to do so.

Members of the public who wish to submit items for consideration by the Board
shall do so in writing one (1) week in advance. Failure to submit an item in advance
as required may, within the Boardbs discretion, result in the matter being continued
until the next regularly scheduled meeting.

Meetings may be adjourned from time-to-time. If the time and place of resumption
is publicly announced when the adjournment is ordered, no further notice shall be
required.

Any remedy for an allegedly improperly closed meeting or a defect in notice shall
be limited to that provided in D.C. Official Code § 2-579.

Section 104, ORDERS OF THE BOARD, is amended to read as follows:
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104

104.1

104.2

104.3

ORDERS OF THE BOARD

The Chairperson shall approve or disapprove Board orders in writing with his or
her signature, as may be appropriate, provided however that written orders issued
in matters heard by a single member shall be signed by that member.

The Chairperson shall be legally bound to administer a Board order notwithstanding
the fact that he or she may have disapproved the order.

Where a statutory provision requires that the Board act by a certain time and a
timely decision is made on the record at a hearing, the Boardds decision shall be
deemed to have been made as of the date of such hearing regardless of the time of
any subsequent release of the written memorandum opinion and order signed by
the Chairperson or, where a matter is heard by a single member of the Board, the
release of the written order signed by that member. In all other cases, the date of a
Board or single-member decision that is memorialized in writing shall be the date
set forth in the written order.

Section 105, WRITTEN COMMUNICATIONS, is amended to read as follows:

105

105.1

105.2

105.3

WRITTEN COMMUNICATIONS

For the purposes of this chapter, the term "written communications"” means letters,
memoranda, or other documents, whether formatted in hard copy or electronically.

All requests for documents, including requests for voter rolls for petition challenge
purposes, shall be handled in accordance with procedures set forth in the District of
Columbia Freedom of Information Act and Chapter 20 of this title.

Where a majority of the Board votes to issue a communication, the Chairperson or
the Chairpersonds designee may sign the document and issue it on behalf of the
Board.

CHAPTER 3, ADVISORY OPINIONS OF THE BOARD, of Title 3 DCMR, ELECTIONS
AND ETHICS, is amended as follows:

Section 300, ADVISORY OPINIONS, is amended to read as follows:

300

300.1

300.2

ADVISORY OPINIONS

In accordance with the provisions of this chapter, any person or entity eligible under
8 300.2 may request an advisory opinion from the Board, with respect to any
specific transaction or activity, as to whether the transaction or activity would
constitute a violation of any provision of the Election Act.

Any of the following shall be eligible to request an advisory opinion of the Board:
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@ An elected official or a candidate to be an elected official;

(b) Any person or entity required to or who reasonably anticipates being
required to submit filings to the Board under the Election Act in connection
with any election; or

(©) Any other person or entity under the jurisdiction of the Board.

Section 301, REQUESTS FOR ADVISORY OPINIONS, is amended as follows:

Subsection 301.2 is amended to read as follows:

301.2

Upon receipt of a request for an advisory opinion that requires, in whole or in part,
an interpretation of the Campaign Finance Act or the Fair Elections Act, the
General Counsel shall refer the request, or the relevant portion thereof, to the
Director of Campaign Finance for interpretative opinion advice.

Section 303, ISSUANCE OF ADVISORY OPINIONS, is amended as follows:

Subsection 303.2 is amended to read as follows:

303.2

Within five (5) working days after issuance of the opinion, the Board shall notify
the requestor by telephone and shall forward a copy of the advisory opinion by
certified mail to the requestor unless the requestor has agreed in writing to service
by another means.

Section 305, JUDICIAL REVIEW OF ADVISORY OPINIONS, is amended to read as

follows:

305

305.1

305.2

JUDICIAL REVIEW OF ADVISORY OPINIONS
An advisory opinion shall be deemed to be an order of the Board.

Provided that application of these advisory opinion procedures would not
circumvent the exhaustion requirements otherwise applicable to election law
matters and provided that the requestor is adversely affected by the opinion, any
judicial review of advisory opinions is subject to the D.C. Administrative Procedure
Act (D.C. Official Code § 2-501 et seq.).

CHAPTER 4, HEARINGS, of Title 3DCMR, ELECTIONS AND ETHICS, is amended as

follows:

Section 400, GENERAL PROVISIONS, is amended to read as follows:

400

GENERAL PROVISIONS
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400.1

400.2

400.3

400.4

400.5

400.6

The provisions of this chapter shall govern the procedures of the Board in all cases
involving petition challenges; alleged violations of the District of Columbia
Election Act, as amended; de novo review of Office of Campaign Finance findings
of violations of the Campaign Finance Act of 2011, as amended; alleged violations
of Title Il of the Help America Vote Act of 2002; petitions requesting the
promulgation, amendment, or repeal of any regulation of the Board; or any other
matter requiring the receipt of evidence and testimony in a contested case,
complaint, or petition.

In any conflict within this chapter between general and specific provisions, the
specific provisions shall govern.

In any conflict between this chapter and the D.C. Administrative Procedure Act,
D.C. Official Code 88 2-501 et seq. (2016 Repl.) the D.C. Administrative Procedure
Act shall govern.

The General Counsel of the Board shall, following approval by the Board, issue
and revise complaint and petition forms and instructions to ensure presentation of
adequate information required for the understanding and processing of complaints
and petitions.

The Board may, for good cause shown, waive any of the provisions of this chapter
if, in the judgment of the Board, the waiver will not prejudice the rights of any party
and is not otherwise prohibited by law.

The Board has the discretion to hear any case brought before it under the District
of Columbia Election Act or the Campaign Finance Act of 2011 by a one-member
panel, pursuant to D.C. Official Code § 1-1001.05(g) (2016 Repl.).

Subsection 401, COMPUTATION OF TIME, is amended as follows:

Subsection 401.5 is amended to read as follows:

401.5

For the purposes of this chapter, "legal holiday" includes the following:
(@  New Yearts Day;

(b)  Martin Luther Kingds Birthday;

(c)  Presidentds Day;

(d)  Memorial Day;

(e) D.C. Emancipation Day;
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()
(9)
(h)
(i)
()
(k)
(0
(m)
(n)

Memorial Day;

Juneteenth National Independence Day;
Independence Day (4th of July);

Labor Day;

Indigenous People Day;

Veterans Day;

Thanksgiving Day;

Christmas Day; and

Any other day designated a holiday by the President of the United States or
the District of Columbia government.

Section 402, NOTICE OF HEARINGS, is amended to read as follows:

402 NOTICE OF HEARINGS
402.1 The parties shall be given sufficient opportunity to prepare for the hearing.
402.2 The Boardos Office of General Counsel shall send a notice of hearing to the party

or parties involved which shall:

€)) Provide the time, date, and location of the hearing;
(b) Reference applicable statutes, rules, or regulations;
(© State the purpose of the hearing;
(d) Advise the party or parties that they may be represented by counsel or other
representative of their choosing; and
(e) Advise the party or parties that they may bring witnesses.
Section 404, SERVICE OF PAPERS, is amended to read as follows:
404 SERVICE OF PAPERS
404.1 Any paper required to be served upon a party shall be served upon him or her or

upon the representative designated by him or her or by law to receive service of

papers.
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404.2

404.3

404.4

404.5

404.6

404.7

404.8

When a party has appeared through an attorney or agent, service shall be made upon
the attorney or agent of record.

Service may be made by personal delivery, by mail, by email, or as otherwise
authorized by law.

Where there are numerous parties to a proceeding, the Board may make special
provisions regarding the service of papers.

Service upon a party shall be completed, as follows:

@) By personal delivery, on handing the paper to the person to be served, or
leaving it at his or her office with his or her clerk or other person in charge
or, if there is no one in charge, leaving it in a conspicuous place in the office;
or, if the office is closed or the person to be served has no office, by leaving
it at his or her usual place of residence with some person of suitable age and
discretion then residing in that place;

(b) By email to an email address for counsel of record or at which the party to
be served has consented in writing to receive electronic communications;

(c) By mail, on deposit in the United States mail, properly stamped and
addressed; or

(d) Upon being served in the specific manner prescribed by an order of the
Board made in any proceeding.

Proof of service, stating the name and physical address or email address of the
person on whom service was made and the manner and date of service, shall be
shown for each pleading or evidentiary document intended for entry in a case.
Proof of service may be made by any of the following means:

(@ Written acknowledgment of the party served or his or her attorney of record;
(b) The certificate of the attorney of record if he or she has made the service; or

(c) The certificate of the person making the service.

Pleadings and other papers (fisubmissionso) shall be deemed filed in the Boardds
administrative record in a contested case or other particular matter if:

@ The submission is delivered electronically to and received at an active email

address for the Boardds General Counsel or delivered physically to the
Boardos offices to the attention of Boardds General Counsel; and
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(b) The submission is formally captioned as a pleading; it is submitted in
accordance with a Board order or Office of General Counsel guidance
issued with respect to a specific contested case or other particular matter; is
on a Board form made available for the purpose of initiating or making a
filing in a contested case or other particular matter; or otherwise sufficiently
places the Board and Office of General Counsel on notice that the offering
party or individual seeks to file the submission in a contested case or other
particular matter.

If a party or individual seeks affirmative action by the Board in a contested case or
other particular matter, the submission must also sufficiently place the Board on
notice of the relief sought. Except where the Board has delegated authority to act,
communications addressed to Boardos staff only shall not be deemed to be directed
at the Board, will be insufficient to trigger Board action, and shall not be filed, in
any contested case or other particular matter.

Section 405, HEARING TRANSCRIPTS, is amended as follows:

Subsection 405.3 is amended to read as follows:

405.3

Transcripts shall be available as provided in Section 102.9.

Section 411, SIGNING OF PLEADINGS, is amended to read as follows:

411

411.1

411.2

411.3

411.4

SIGNING OF PLEADINGS

Each pleading of a party represented by an attorney shall be signed by at least one
(1) attorney of record in his or her individual name, and the attorneyds address,
email address, and telephone number shall be stated.

A party who is not represented by an attorney shall sign each pleading and state his
or her address, email address, and telephone number.

An electronic filing may be signed either typographically, in the format
fis/attorneyds name,0 or by means of a scanned handwritten signature. Except when
otherwise specifically provided by this title or statute, pleadings need not be
verified or accompanied by affidavit.

The signature of an attorney shall constitute a certificate by that attorney that he or
she has read the pleading; that to the best of his or her knowledge, information, and
belief there are grounds to support it; and that it is not interposed for delay.

Section 412, DEFENSES AND OBJECTIONS, is amended as follows:

Subsection 412.5 is amended to read as follows:
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412.5

Each defense, in law or fact, to a charge of a violation in any pleading, shall be
asserted in the responsive pleading, if one is required, except that the following
defenses, at the option of the pleader, may be made by Motion to Dismiss:

@ Lack of jurisdiction over the subject matter;

(b) Lack of jurisdiction over the person;

(©) Insufficiency of process;

(d) Insufficiency of service of process;

(e) Failure to state a claim upon which relief can be granted; or

U] Lack of standing.

Section 413, AMENDED PLEADINGS, is amended to read as follows:

413

413.1

413.2

413.3

413.4

413.5

413.6

AMENDED PLEADINGS

Except as provided otherwise in this section, a party may amend his or her pleading
only by leave of the Board or by written consent of the adverse party.

A party may amend his or her pleading as a matter of course at any time before a
responsive pleading is served.

In all cases except petition challenge cases, if the pleading is one to which no
responsive pleading is permitted and the action has not been scheduled for a hearing
before the Board, a party may amend it at any time within twenty (20) days after it
is served.

In a petition challenge case, if the pleading is one to which no responsive pleading
is permitted and the action has not been scheduled before the Board, a party may
amend it at any time within two (2) days after it is served, provided however that
amendments filed after the close of the challenge period cannot expand the basis of
any timely filed challenge.

In all cases except petition challenge cases, a party shall plead in response to an
amended pleading within the time remaining for response to the original pleading
or within ten (10) days after service of the amended pleading, whichever period is
longer, unless the Board otherwise orders.

In a petition challenge case, a party shall plead in response to an amended pleading

within the time remaining for response to the original pleading or within two (2)
days after service of the amended pleading, whichever period is longer, unless the
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Board otherwise orders, provided however that amendments filed after the close of
the challenge period cannot expand the basis of any timely filed challenge.

Section 414, INTERVENTION, is amended to read as follows:

414

414.1

414.2

414.3

4144

414.5

INTERVENTION

Upon timely application, a person may be permitted to intervene in an action before
the Board in the following circumstances:

@) When the applicant claims an interest relating to the transaction which is
the subject of the action and he or she is so situated that the disposition of
the action may as a practical matter impair or impede his or her ability to
protect that interest, unless the applicantds interest is adequately represented
by existing parties;

(b) When the applicantés claim or defense has a common question of law or
fact with the pleadings; or

(©) In the case of a challenge to a summary statement and short title of a
proposed Charter amendment, any person or group may intervene in the
proceeding to respond to allegations made in the complaint, or to initiate
their own challenge to the Boardds summary statement and short title.

When a party to an action relies upon a claim or defense based upon any statute or
executive order administered by a federal or state governmental officer or agency
or upon any regulation, order, requirement, or agreement issued or made pursuant
to the statute or executive order, the Board may permit the officer or agency, upon
timely application, to intervene in the action.

Intervention will not be permitted where to do so would allow circumvention of
statutory time limits for challenging a matter or would allow circumvention of
limits on qualifying as a party entitled to seek judicial review. The Board, in
exercising its discretion, shall consider whether the intervention will unduly delay
or prejudice the adjudication of the rights of the original parties.

A person desiring to intervene shall serve a motion to intervene upon the parties in
the manner provided in § 404.

A motion to intervene shall state the grounds for intervention and shall be
accompanied by a pleading setting forth the claim or defense for which intervention
is sought.

Section 415, PRE-HEARING CONFERENCES, is amended to read as follows:

415

PRE-HEARING CONFERENCES

11
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415.1

415.2

415.3

In any action, the Boardds General Counsel may request that the parties appear for
a pre-hearing conference to consider the following:

@ Simplification of the issues;
(b) The necessity or desirability of amendments to the pleadings;

(c) The possibility of obtaining the admission of facts and documents which
will avoid unnecessary proof;

(d) Limitation of the number of witnesses; and
(e) Other matters which may aid in the disposition of the action.

If a party or a party0s representative fails to appear, the pre-hearing conference may
proceed in their absence.

The Board may enter an order which recites the action taken at the conference, the
amendments allowed to the pleadings, and the agreements made by the parties as
to any of the matters considered which limit the issues for hearing, to those issues
not disposed of by admissions or agreements of counsel or parties. The order, when
entered, shall control the subsequent course of the action.

Section 419, HEARING PROCEDURES: GENERAL, is amended as follows:

Paragraph 419.1(m) is amended to read as follows:

(m)  Exclude unduly repetitious or immaterial or irrelevant testimony, and
permit a witness to adopt the prior testimony of another witness; and

Section 420, SPECIAL CONSIDERATIONS, is amended to read as follows:

420

420.1

420.2

420.3

SPECIAL CONSIDERATIONS

The Fifth Amendment privilege against self-incrimination is applicable to hearings
before the Board.

Where the Board is aware of a risk of self-incrimination, the Board shall on the
record inform witnesses of their right to assert this privilege.

Where the Board is aware of a risk of self-incrimination, the Board shall warn
witnesses that failure to assert this protection waives it.

Section 421, INTERPRETERS, is amended to read as follows:

12
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421 INTERPRETERS AND OTHER ASSISTANCE

421.1 The Board shall post information on arranging interpreters and other assistance with
attending and presenting at hearings on its website.

421.2 An oath or affirmation shall be administered to any interpreter orally or in writing.

Section 424, BURDEN OF PROOF, is amended to read as follows:

424 BURDEN OF PROOF

424.1 Except where the matter consists of the Boardds de novo review of an Office of
Campaign Finance violation finding under § 423.5, the party who asserts the claim
generally bears the affirmative duty of establishing the truth of the assertion.

Subsection 428, FINAL DECISION, is amended as follows:

Subsection 428.2 is amended to read as follows:

428.2 The Boardos decision shall be memorialized by a written memorandum opinion
and/or order setting forth findings of fact and conclusions of law and giving the
reasons for the decision and ordering appropriate action, if necessary.

Subsection 428.5 is amended to read as follows:

428.5 The decision shall be served on all parties or their representatives.

Section 429, RECONSIDERATION, is amended as follows:

Subsection 429.5 is amended to read as follows:

429.5 A motion for reconsideration, rehearing, or re-argument shall not be a prerequisite
to judicial review and, where the statute requires the Board to act within a specified
time, shall not extend otherwise timely Board action.

Section 430, SUBPOENAS AND DEPOSITIONS, is amended as follows:

Paragraph 430.2(d) is amended to read as follows:

(d) A command to the person to whom it is directed to attend and give
testimony at a time and place specified in the subpoena; and/or

Subsection 430.3 is amended to read as follows:
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430.3

Any party may upon a written motion request the Board to subpoena particular
persons or evidence; provided that the subpoena shall not be obtained as a matter
of right.

Section 431, SERVICE OF SUBPOENA AND NOTICE OF DEPOSITION, is amended to
read as follows:

431

431.1

431.2

431.3

431.4

SERVICE OF SUBPOENA AND NOTICE OF DEPOSITION

A subpoena or a notice of a deposition shall be served by a non-party at least 18
years of age upon a person by delivering a copy of the subpoena or notice to the
named person, pursuant to this section.

If a person is represented in a proceeding by counsel, a subpoena or a notice may
be served upon the personds counsel.

Service of a subpoena or a notice of deposition and fees to an individual may be
made by any of the following means:

(a)
(b)

()

(d)

(€)

Handing the subpoena or notice to the person;

Leaving the subpoena or notice at the personds office with the person in
charge of the office;

Leaving the subpoena or notice at the personds dwelling place or usual place
of abode with some person of suitable age and discretion then residing in
that dwelling place or abode;

Mailing the subpoena or notice by registered or certified mail to the person
at the personds last known address; or

Any other method whereby actual notice is given to the person.

When the person to be served is not an individual, a copy of the subpoena or notice
of the deposition and fees shall be delivered by one (1) of the following ways:

(a)
(b)

(©)

(d)

Handing the subpoena or notice to a registered agent for service;

Handing the subpoena or notice to any officer, director or agent in charge
of any office of that person;

Mailing the subpoena or notice by registered or certified mail to the
representative at his or her last known address; or

Any method whereby actual notice is given to that representative.
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4315

The Board may, upon the failure by any person to obey a subpoena served upon
that person apply to the D.C. Superior Court for an order requiring the person to
appear before the Board to give testimony, produce evidence or both. If a person
fails to obey the order without an adequate excuse, the Board may apply for an
order that the person be held on contempt by the court.

CHAPTER 5, VOTER REGISTRATION, of Title 3 DCMR, ELECTIONS AND ETHICS,
is amended as follows:

Section 500, GENERAL REQUIREMENTS FOR REGISTRATION, is amended as follows:

Subsection 500.2 is amended to read as follows:

500.2

A person is a fiqualified electoro if they:

@ For a primary election, are at least seventeen (17) years of age and will be
eighteen (18) on or before the next general election, or for a general or
special election, are at least eighteen (18) years of age on or before the date
of the general or special election;

(b) Are a citizen of the United States, except that this provision shall not apply
in elections for the offices of Mayor, Members of the Council, Attorney
General, Members of the State Board of Education, or Advisory
Neighborhood Commissioners, or for elections on any ballot measures;

(© [Repealed];
(d) Have maintained a residence in the District for at least thirty (30) days
preceding the next election and do not claim voting residence or the right to

vote in any state, territory, or country; and

(e) Have not been adjudged legally incompetent to vote by a court of competent
jurisdiction.

Section 503, REGISTRATION APPLICATION FORMS AND REQUIREMENTS, is
amended as follows:

Subsection 503.10 is amended to read as follows:

503.10

If an applicant for voter registration fails to provide the information required for
registration, the Executive Director or his or her designee shall make reasonable
attempts to notify the applicant of the failure. A reasonable attempt to notify the
applicant may include a phone call, letter, or email. The Executive Director or his
or her designee shall choose the most efficient method of communication based
upon the contact information provided by the applicant.
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Section 510, VOTER REGISTRATION INFORMATION, is amended as follows:
Subsection 510.1 is amended to read as follows:

510.1 Upon written request, the Board shall provide to any person a list of the registered
qualified electors of the District of Columbia or any ward, precinct or ANC SMD
therein. Responses to these data requests shall be processed in accordance with
Freedom of Information Act (see Chapter 20 of this title).

Section 514, NOTIFICATION OF ACCEPTANCE OF REGISTRATION OR CHANGE OF
REGISTRATION, is amended as follows:

Subsection 514.1 is amended to read as follows:

514.1 For registration applications and update notifications received at least twenty-one
(21) days prior to an election, the Executive Director or his or her designee shall
mail a non-forwardable voter registration notification to the applicant advising him
or her of the acceptance or rejection of the registration application within nineteen
(19) calendar days after the receipt of the registration application or update
notification. If the application is rejected, the notification shall include the reason
or reasons for the rejection and shall inform the voter of his or her right to either
submit additional information as requested by the Board, or appeal the rejection
pursuant to D.C. Official Code § 1-1001.07(f) (2016 Repl.).

Subsection 514.2 is amended to read as follows:

514.2 In the event that the notification advising the applicant of acceptance of his or her
voter registration is returned to the Board as undeliverable, the Executive Director
or his or her designee shall mail the notice provided in D.C. Official Code § 1-
1001.07(j)(1)(B) (2016 Repl.).

Section 520, CANCELLATION OF VOTER REGISTRATION: GENERAL GROUNDS
AND PROCEDURES, is amended to read as follows:

520 CANCELLATION OF VOTER REGISTRATION: GENERAL GROUNDS
AND PROCEDURES

520.1 The grounds for cancellation of registration by the Board shall be the following:
@ Death of the voter;
(b) Change in residence from the District of Columbia;

(© Signed authorization from a voter, or written notification from the voter that
they are not a qualified elector;
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520.2

520.3

520.4

520.5

520.6

520.7

520.8

520.9

(d) [Repealed];
(e) Successful challenge to voter registration;
(j) Falsification of information on the voter registration application;

(9) Declaration of mental incompetence by a court of competent jurisdiction;
and

(h) In the case of a registrant whose registration is deemed inactive, failure to
provide the Board with a current residence address in the District, in writing,
or failure to vote in any election in accordance with D.C. Official Code § 1-
1001.07(i)(4)(B) (2014 Repl.) by not later than the day after the date of the
second general election for federal office that occurs after the date of the
notice described in this section.

Where the Board cancels or proposes to cancel a voterds name from the registration
roll, under § 520.1, notification to the person, as applicable to the cause of
cancellation, shall be made by first class (forwardable) mail, except where
authorization for removal has been provided by the signature of the voter, or where
the voterds registration is being removed from the list of registrations deemed
inactive.

In the event that the Board learns, through the regular course of business, that a
voter is otherwise ungualified to be a registered elector in the District of Columbia,
the Executive Director or his or her designee shall notify the registrant of this fact.

The notice shall include the information on which the Executive Director or his or
her designee bases the decision and shall state that the registrant must respond
within fourteen (14) days from the date of the mailing of the notice or be cancelled
from the voter roll.

The Executive Director or his or her designee shall make a determination with
respect to the electoros eligibility within ten (10) days of receipt of a response from
the registrant.

The determination shall be sent by first class mail to the registrant.

Within fourteen (14) days of mailing the notice, the registrant may appeal, in
writing, the Executive Director or his or her designeeds determination to the Board.

The Board shall conduct a hearing and issue a decision within thirty (30) days of
receipt of written notice of the appeal.

Requests for cancellation of voter registration received less than thirty (30) days
preceding an election shall be held and processed after that election.
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CHAPTER 6, ELIGIBILITY OF CANDIDATES, of Title 3 DCMR, ELECTIONS AND
ETHICS, is amended as follows:

Section 600, GENERAL PROVISIONS, is amended to read as follows:

600 GENERAL PROVISIONS

600.1 This chapter governs the process by which candidates for elected office declare and
withdraw their candidacy and the process by which candidates are determined to
be eligible to hold the particular office sought. Acceptance by the Board or the
Office of Campaign Finance of reports and statements required to be filed by a
candidate pursuant to D.C. Official Code 8§ 1-1101.01 et seq. (2011 Repl.), shall
not be construed as a determination by the Board that the candidate is eligible for
the particular office which he or she seeks.

600.2 For purposes of this chapter, unless otherwise provided, the following term shall
have the meaning ascribed:

(a)

(b)

(©)

(d)

(€)

(f)

The term "candidate for nomination” means an individual who is seeking to
win a party primary or is seeking ballot access in a general or special
election by having registered voters sign a nominating petition to have his
or her name printed directly on the ballot;

The term "candidate for election” means an individual who has won a party
primary or survived the challenge period (D.C. Official Code 8§ 1-
1001.08(0) (2011 Repl.)) after filing a petition to have his or her name
printed directly on the general or special election ballot;

The term "write-in nominee” means an individual whose name is written on
the ballot by a voter in a primary, general, or special election and whose
eligibility as a candidate in the election has not been determined by the
Executive Director or his or her designee;

The term fiwrite-in candidateo means an individual who has been nominated
by at least one write-in vote and who has perfected his or her candidacy by
filing an Affirmation of Write-In Candidacy form with the Board prior to
the statutory deadline; and

The term "eligible,"” when used with the term "candidate,” includes an
individual who is not ineligible to be a candidate pursuant to D.C. Official
Code § 1-1001.15, and who meets or is capable of meeting those statutory
requirements necessary to serve in the particular office sought.

The term fielected officed means any of the following elected party, District,
or federal offices:
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(1)

(2)

(3)

(4)
()
(6)
(7)

(8)
(9)
(10)
(11)

(12)

National committeemen and national committeewomen of political
parties, and alternates, when the party has requested the inclusion of
these offices at a regularly scheduled primary election in a
presidential election year;

Delegates to conventions and conferences of political parties, and
alternates, when the party has requested the inclusion of these
offices at a regularly scheduled primary election in a presidential
election year;

Members and officials of local committees of political parties when
the party has requested the inclusion of these offices at a regularly
scheduled primary election in a presidential election year;

Electors of President and Vice President of the United States;
Delegate to the House of Representatives;

Members of the State Board of Education;

Members of the Council of the District of Columbia, including
Chairman;

Attorney General for the District of Columbia;
Mayor of the District of Columbia;

United States Senator;

United States Representative; and

Advisory Neighborhood Commissioner.

Section 601, DECLARATION OF CANDIDACY, is amended as follows:

Subsection 601.5 is amended to read as follows:

601.5 The Declaration of Candidacy must be filed before the Registrar will issue
nominating petitions for the particular office sought, except that in the event the
nomination of candidates for election to the office of presidential elector is made
by message to the Board pursuant to D.C. Code § 1-1001.08(d) (2011 Repl.), the
deadline for filing the Declaration of Candidacy shall be the same date as the
deadline for making nominations by message.

Subsection 601.9 is amended to read as follows:
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601.9 The preliminary determination of eligibility shall in no way be deemed to preclude
further inquiry into or challenge to the eligibility of an individual for candidacy or
office made prior to the certification of election results. The Executive Director or
his or her designee may reverse a preliminary determination of eligibility based
upon evidence which was not known to the Executive Director at the time of the
preliminary determination or upon evidence of changed circumstances. Except
insofar as the Executive Director may exercise his or her discretion to revisit a
preliminary favorable determination of eligibility, a preliminary favorable
determination is subject to review exclusively through nominating petition
challenge procedures (including challenge filing deadlines) set forth at D.C. Code
§ 1-1001.08(0).

Section 602, AFFIRMATION OF WRITE-IN CANDIDACY, is amended as follows:

Subsection 602.7 is amended to read as follows:

602.7 Notice of any adverse determination shall be served immediately by mail and/or
email to the email address for the person identified on the Affirmation of Write-in
Candidacy form.

A new subsection 602.11 is added to read as follows:

602.11 Notice of the successful bid of a write-in candidate shall be provided through the
posting of election results on the Boardds website. No other notice is required.

CHAPTER 7, ELECTION PROCEDURES, of Title 3DCMR, ELECTIONS AND ETHICS,
is amended as follows:

Section 700, ELIGIBILITY OF ELECTORS, is amended as follows:

Subsection 700.5 is amended to read as follows:

700.5 An individual whose eligibility to vote in an election cannot be determined at the
time of voting shall cast a special (provisional) ballot. An individualds eligibility

may be unable to be determined for any of the following reasons:

@ The individual attempted to register to vote at a vote center but did not
provide valid proof of residence;

(b) The individual filed a change of address notification at a vote center but did
not provide valid proof of residence;

(©) The individual filed a change of name notification at a vote center but did
not provide valid proof of residence;
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(d)
(€)
(f)
(@)

(h)

(i)

1)

(k)

0]

[Repealed];
The individual has already signed the poll book for the current election;
The individual is listed as having cast a ballot in the election;

The individual has not previously voted in a federal election in the District
and who registered to vote by mail and failed to present, either at the time
of registration, at a vote center, or when voting by mail, either a copy of a
current and valid government-issued photo identification, a copy of a
current (the issue, bill, or statement date is no earlier than ninety (90) days
before the attempt to register and/or vote, whichever is applicable) utility
bill, bank statement, government check, or paycheck, or other government-
issued document that shows his or her name and address;

The individual is listed on the poll book but claims, in a primary election,
that the party affiliation indicated on the listing is in error;

The individual is listed on the poll book but claims, in a general election,
that the ANC Single-Member District indicated on the listing is in error;

The individualés qualifications as an elector have been challenged pursuant
to this chapter, and that challenge is accepted;

The individual is listed on the poll book as eligible to vote in local elections
only but claims he or she is eligible to vote in an election for federal office;
or

The individual is attempting to vote in an election for federal office during
extended voting hours as a result of a federal or District of Columbia court
order, or any other order.

Section 706, POLL WATCHERS AND ELECTION OBSERVERS, is amended to read as

follows:

706 POLL WATCHERS AND ELECTION OBSERVERS

706.1 Each candidate and each proponent or opponent of a proposed ballot measure may
petition the Board for credentials authorizing poll watchers at any voting place
and/or ballot counting place.

706.2 Persons who wish to witness the administration of elections, including nonpartisan

or bipartisan, domestic or international organizations, who are not affiliated with a
candidate or ballot measure may petition the Board for credentials authorizing
election observers at any voting place and/or ballot counting place.
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706.3

706.4

706.5

Each petition shall be filed with the Board, not less than two (2) weeks before each
election and shall be on a form furnished by the Board. The Board reserves the right
to accept petitions filed less than two (2) weeks before each election.

At the time of filing, the poll watcher petition form shall contain the following

information:

@ The name, address, telephone number, and signature of the candidate or
ballot measure proponent or opponent (fiapplicanto);

(b) The office for which the applicant is a candidate or the short title of the
measure which the applicant supports or opposes;

(©) The name, address, email address, and telephone number of the poll watcher
supervisor, if one is designated by the candidate, proponent, or opponent;

(d) The locations where access credentials are sought;

(e) The names, addresses, email addresses, and telephone numbers of at least
two (2) and not more than three (3) persons who are authorized to collect
the poll watcher badges from the Board on behalf of the candidate or ballot
measure proponent or opponent for distribution to the authorized poll
watchers;

4) The names, addresses, email addresses, and telephone numbers of all
persons who will serve as poll watchers on behalf of the candidate or
measure proposer or opponent; and

(9) A certificate from the applicant that each poll watcher selected shall

conform to the regulations of the Board with respect to poll watchers and
the conduct of the election.

At the time of filing, the election observer petition form shall contain the following:

(a)

(b)

(©)

(d)

The name, address, email address, and telephone number of the
organization or individual seeking credentials;

The name, address, email address, and telephone number of the election
observer supervisor, if a person is designated by an organization;

The names, addresses, email addresses, and telephone numbers of all
observers who will be receiving badges;

The locations where access credentials are sought;
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706.6

706.7

706.8

706.9

706.10

(e) The names, addresses, email addresses, and telephone numbers of at least
one (1) and not more than three (3) persons who are authorized to collect
the election observer badges from the Board on behalf of the organization
or individual seeking credentials for distribution to the authorized election
observers; and

() A certificate from the applicant that each election observer selected shall
conform to the regulations of the Board with respect to election observers
and the conduct of the election.

The Board may limit the number of poll watchers or election observers to ensure
that the conduct of the election will not be obstructed or disrupted, except that:

@ Each qualified candidate shall be entitled to one (1) poll watcher in each of
the voting places where his or her name appears on the ballot.

(b) Each proponent or opponent of a ballot measure who has timely filed a
verified statement of contributions with the Office of Campaign Finance
shall be entitled to one (1) poll watcher in each voting place where the ballot
measure appears on the ballot.

The Board and its designees may, at their discretion, rotate credentialed poll

watchers and election observers in and out of voting places and/or ballot counting

places on an equitable basis in the event of space constraints. The Board and its
designees may grant preference to poll watchers over election observers, and
organizations over individuals.

The Executive Director shall make a ruling on poll watcher and election observer
petitions not less than ten (10) days prior to an election.

In making a determination of the number of watchers or observers allowed, the
Executive Director shall consider the following:

@ The number of candidates or requesting organizations;
(b) Whether the candidates are running as a slate;

(©) The number of proponents and opponents of ballot measures and proposed
Charter amendments;

(d) The physical limitations of the voting places and counting places; and
(e) Any other relevant factors.

Within twenty-four (24) hours of the denial of a petition for credentials, the
Executive Director shall issue public notice of such denial on the Boardds website.
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706.11

706.12

706.13

706.14

706.15

706.16

706.17

The Board shall issue a badge for each authorized poll watcher, election observer,
or authorized watcher representing the proponents or opponents of ballot measures.
A completed badge must include the watcher or observerés name and the name of
the candidate or party represented by the watcher, or any organization being
represented by the observer. Badges that do not include this information are
incomplete and cannot be used for access to voting or counting places.

Badges shall be numbered consecutively, and consecutive numbers issued to each
candidate, organization, proponent, or opponent.

All badges shall be worn by the authorized poll watcher or election observer in
plain view at all times when on duty at the voting place or counting place.

An authorized alternate poll watcher or election observer may, in the discretion of
the watcher or observer supervisor, be substituted for a watcher or observer at any
time; provided, that notice is first given to the designated representative of the
Board at the voting place or ballot counting place.

A poll watcher shall be allowed to perform the following acts:

@ Observe the count;

(b) Unofficially ascertain the identity of persons who have voted (unless the
information needed to do so would undermine the grant of confidential voter
status);

(© Report alleged discrepancies to the Site Coordinator; and

(d) Challenge voters in accordance with the procedures specified in this
chapter, if the watcher is a registered qualified elector.

An election observer shall be allowed to perform the following acts:

@) Observe the count;

(b) Unofficially ascertain the identity of persons who have voted (unless the
information needed to do so would undermine the grant of confidential voter
status); and

(© Report alleged discrepancies to the Site Coordinator.

No poll watcher or election observer shall, at any time, do any of the following:

@ Touch any official record, ballot, voting equipment, or counting form;
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706.18

706.19

706.20

706.21

706.22

(b) Interfere with the progress of the voting or counting;
(© Assist a voter with the act of voting;

(d) Talk to any voter while the voter is in the process of voting, or to any counter
while the count is underway; provided, that a watcher or observer may
request that a ballot be referred for ruling on its validity to a representative
of the Board;

(e) In any way obstruct the election process; or

() Use any video or still cameras inside voting and counting locations if such
use is determined by the Site Coordinator to be disruptive or to interfere
with the election administration process.

A candidate may not serve as a poll watcher at any voting place.

If a poll watcher or election observer has any questions, or claims any discrepancy
or error in the voting or the counting of the vote, the watcher or observer shall direct
the questions or complaint to the Site Coordinator. In each vote center, the Site
Coordinator shall be the representative of the Board to whom the poll watchers or
election observers shall direct all questions and comments. In counting places, the
Executive Director shall identify those representatives to whom poll watchers and
election observers shall direct all questions and comments.

Any poll watcher or election observer who, in the judgment of the Board or its
designated representative, has failed to comply with any of the rules contained in
this section, or has engaged in some other prohibited activity or misconduct, may
be requested to leave the voting place or the counting place.

If a poll watcher or election observer is requested to leave, that watcherfs or
observerds authorization to use credentials shall be cancelled, and he or she shall
leave the voting place or counting place forthwith.

An authorized alternate poll watcher or election observer may be substituted for a
watcher or observer who has been removed.

Section 707, POLITICAL ACTIVITY AT VOTING PLACES, is amended as follows:

Subsection 707.2 is amended to read as follows:

707.2

The only persons who shall be permitted to be present in voting places or ballot
counting places are the following:

€)) Designated representatives of the Board,;
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(b) Police officers or security personnel engaged by the Board;
(© Duly qualified poll watchers and election observers;
(d) Persons actually engaged in voting; and

(e) Other persons authorized by the Board.

Section 713, ASSISTANCE TO VOTERS, is amended as follows:

Subsection 713.7 is amended to read as follows:

713.7

No official providing voter assistance shall in any way influence or attempt to
influence a voterds choice in voting, nor shall the official disclose to anyone how
the voter voted.

CHAPTER 8, TABULATION AND CERTIFICATION OF ELECTION RESULTS, of Title
3 DCMR, ELECTIONS AND ETHICS, is amended as follows:

Section 808, MAIL-IN BALLOT TABULATION, is amended to read as follows:

808

808.1

808.2

808.3

808.4

808.5

MAIL-IN BALLOT TABULATION

The provisions of this section shall govern the tabulation of all mail-in ballots
timely submitted to the Board.

The handling and tabulation of mail-in ballots shall:

€)) Be conducted separately from the tabulation of all other ballots;

(b) Be conducted publicly; and

() Otherwise be conducted in the same manner as regular ballots cast in
person, insofar as those procedures do not conflict with the provisions of

this section.

All mail-in ballots received by the Board shall be tabulated as soon as practicable
after the deadline for the receipt of mail-in ballots received by mail.

Prior to tabulation, the Executive Directords designee shall verify that the voter
signed the mail-in ballot envelope.

In preparation for tabulation, the Executive Directors designee shall open the outer

mailing envelopes and remove the inner secrecy envelope which contains the mail-
in ballot.
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808.6

808.7

Working precinct by precinct, the Executive Directoros designee shall:

@) Open the inner secrecy envelopes, being careful not to damage the ballot
inside. If mail-in ballot is damaged in this process, the valid votes shall be
reproduced on duplicate ballots, in accordance with the rules of this chapter;
and

(b) Inspect the mail-in ballots for machine tabulation acceptability. All mail-in
ballots that are identified as not being machine readable shall be removed
and reproduced on duplicate ballots in accordance with the rules of this
chapter.

The mail-in ballot shall be tabulated and counted as being cast in the ward and
precinct in which the voter resides provided that the voter signs the mail-in ballot
envelope to certify that they are a registered voter in the District of Columbia, that
they have not voted and will not vote more than one ballot in the election, and that
they are not voting in any other jurisdiction in the United States.

CHAPTER 9, FILLING VACANCIES, of Title 3 DCMR, ELECTIONS AND ETHICS, is
amended as follows:

Section 908, APPOINTMENT PENDING SPECIAL ELECTION: PARTY-AFFILIATED
AT-LARGE COUNCIL SEAT, is amended to read as follows:

908

908.1

908.2

APPOINTMENT PENDING SPECIAL ELECTION: PARTY-AFFILIATED
AT-LARGE COUNCIL SEAT

Within a reasonable period after receiving notice from the D.C. Board of Elections
of a vacancy in a party-affiliated at-large council seat, the central (state) committee
of that party shall appoint a qualified elector registered with the same party to fill
the office until the D.C. Board of Elections holds a special election and certifies the
winner as provided by D.C. Official Code § 1-204.01(d)(2) (2012 Repl.).

The central (state) committee of the party appointing a registered qualified elector
affiliated with its party shall be currently registered as a political committee with
the D.C. Board of Elections and have on file with the Board a certified copy of the
organizationds current constitution and by-laws.

Section 909, APPOINTMENT PENDING SPECIAL ELECTION: NON-PARTY
AFFILIATED AT-LARGE COUNCIL SEAT, is amended to read as follows:

909

909.1

APPOINTMENT PENDING SPECIAL ELECTION: NON-PARTY
AFFILIATED AT-LARGE COUNCIL SEAT

Within a reasonable period of time after receiving notice from the D.C. Board of
Elections of a vacancy in a non-party affiliated at-large seat, the Council of the
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909.2

District of Columbia shall appoint a qualified elector who is not affiliated with any
political party.

The elector appointed Councilmember at-large shall fill the office until the D.C.
Board of Elections holds a special election and certifies the winner, as provided by
D.C. Official Code § 1-204.01(d)(2) (2012 Repl.).

CHAPTER 10, INITIATIVE AND REFERENDUM, of Title 3 DCMR, ELECTIONS AND
ETHICS, is amended as follows:

Section 1000, GENERAL PROVISIONS, is amended as follows:

Paragraph 1000.4(a) is amended to read as follows:

1000.4(a)

Submit for publication in the District of Columbia Register notice of the measurefs
receipt and the Boardds intent to review the measure at a public hearing to determine
whether it presents a proper subject for initiative or referendum, whichever is
applicable ("Notice of Public Hearing: Receipt and Intent to Review");

Subsection 1000.7 is amended to read as follows:

1000.7

If the Board determines that the initiative or referendum measure presents a proper
subject, or if the Superior Court of the District of Columbia grants a writ in the
nature of mandamus compelling the Board to accept the measure, the Board shall
accept the initiative or referendum measure as a proper subject matter and shall
assign a serial number to the measure. In the case of an initiative, the Board shall
also promptly request a fiscal impact statement from the Office of the Chief
Financial Officer, who shall issue a fiscal impact statement within fifteen (15)
business days after receipt of the request from the Board.

Section 1001, ADOPTION OF BALLOT LANGUAGE, is amended as follows:

Subsection 1001.1 is amended to read as follows:

1001.1

Within twenty (20) calendar days of the date on which the Board accepts the
initiative or referendum measure, the Board shall:

@ Prepare the following for adoption at a public meeting:

1) An abbreviated and impartial summary statement, written in plain
language, that does not exceed one hundred (100) words in length
and which expresses the chief purpose of the proposed measure;

2 A short title for the measure not exceeding fifteen (15) words in

length by which it will be readily identifiable and distinguishable
from other measures which may appear on the ballot; and
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(b)

3) The proper legislative form of the initiative or referendum measure,
where applicable, similar to the form of an act that has completed
the course of the legislative process within the District of Columbia
government before transmittal to Congress.

Submit for publication in the District of Columbia Register notice of the
public meeting to adopt the summary statement, short title, and legislative
form of the measure which, in the case of an initiative measure, shall be
held after the deadline for the Boardds receipt of the fiscal impact statement
described in Subsection 1000.7 of this chapter. The notice of the public
meeting shall include the formulations prepared by the Board.

Subsection 1001.3 is amended to read as follows:

1001.3

Within twenty-four (24) hours after the public meeting at which the summary
statement, short title, and legislative text are adopted, the Board shall:

(@)
(b)

(€

Notify the proposer of the measure of the adopted language by email;

Submit the adopted language to the District of Columbia Register and at
least one newspaper of general circulation for publication, and post it on its
website; and

In the case of an initiative measure, publish the measureds fiscal impact
statement in the District of Columbia Register and at least one newspaper
of general circulation for publication, and post it on its website.

Section 1003, SIGNATURE REQUIREMENTS, is amended as follows:

Subsection 1003.3 is amended to read as follows:

1003.3

The Board shall use the latest official end-of-month count of registered qualified
electors published in the District of Columbia Register that was made at least thirty
(30) days prior to submission of the signatures for the particular initiative or
referendum measure to determine the minimum number of signatures required for
ballot access. Any subsequent changes in the District-wide or ward voter counts,
including changes caused by any redistricting, shall not be grounds for challenging
the number of signatures needed on a petition as calculated based on five percent
(5%) of such published end-of-month count.

Section 1005, FILING PETITIONS, is amended to read as follows:

1005

FILING PETITIONS
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1005.1

1005.2

1005.3

1005.4

1005.5

All pages of an initiative petition shall be submitted in hard copy for filing no later
than 5:00 p.m. on the one hundred and eightieth (180th) calendar day following the
date upon which the Board provided the original petition form. All pages of a
referendum petition shall be submitted in hard copy for filing no later than 5:00
p.m. on the last business day before the act, or any part of the act, which is the
subject of the referendum has become law. A petition, or any sheet comprising the
petition, that is not timely submitted shall not be accepted for filing.

All timely submitted petitions shall be received by the Executive Director or his or
her designee. When a petition is offered for filing, the Executive Director shall:

@ Count the petition pages and issue a receipt for the total number of petition
pages submitted;

(b) Shall serially number the pages and obliterate any blank lines appearing on
each petition page; and

(© Prepare an initial total count, broken down by ward, of the signatures
submitted pursuant to the rules of this section.

A signature shall not be accepted, and shall not be included in the Executive
Directoros initial total count, if it:

@ Appears on a page that is not a proper reproduction of the paper form
provided by the Board;

(b) Appears on a page which does not have a completed circulator affidavit;

(©) Appears on a page that was circulated by an individual who is not a qualified
petition circulator; or

(d) Is the signature of a registered voter who submitted a notarized request to
disallow his or her signature from being counted on the petition, provided
that the request was received prior to the time the petition is filed.

If the initial total count indicates that a petition contains at least five percent (5%)
of registered qualified electors in the District, the Executive Director shall accept
the petition, post the petition for public inspection and challenge, and proceed with
registration verification of petition signers in accordance with the rules of this
chapter. If the petition does not contain at least five percent (5%) of registered
qualified electors in the District, the Executive Director shall refuse to accept the
petition and shall notify the proposer(s) in writing of the refusal.

If the accepted petition is for a referendum, the Executive Director shall request

that the custodian of the act return it to the Chairman of the Council of the District
of Columbia.
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1005.6

Within ten (10) days after a refusal, the proposer(s) of a rejected initiative or
referendum petition may petition the Superior Court of the District of Columbia for
a writ in the nature of mandamus to compel the Board to accept the petition. The
Board shall retain the submitted petition pending appeal.

Section 1006, PETITION CHALLENGES, is amended to read as follows:

1006

1006.1

1006.2

1006.3

PETITION CHALLENGES

The Executive Director or his or her designee shall post all timely submitted
petitions, or facsimiles thereof, in the Boardds office for public inspection and
opportunity for challenge on the basis of an insufficient number of valid signatures
or any other grounds (except as to the merits of the measure) by any qualified
elector(s) for ten (10) days, including Saturdays, Sundays, and holidays, beginning
on the third (3rd) calendar day after the petitions are filed. A challenge to an
initiative or referendum petition that is not properly submitted to the Board within
the challenge period shall not be accepted.

Except as provided in this section, the Board shall adjudicate the validity of each
properly filed challenge in accordance with the procedures prescribed in Chapter 4
of this title. A challenge to the validity of the signatures on the petition is properly
filed if:

€)) It cites the alleged signature or circulator requirement defects, as set forth
in the signature validity rules of this chapter, by line and page;

(b) It is signed and submitted in-person at the Boardés office by a qualified
elector within the ten (10)-day posting period,;

(© It alleges the minimum number of signature defects which, if valid, would
render the proposed measure ineligible for ballot access; and

(d) It appears on its face to be based on a good faith review of each signature
and circulator affidavit. An absence of good faith may be determined where
the Boardds review of the challenge indicates that the defect(s) alleged for
a substantial number of signatures and/or circulator affidavits could not
reasonably be found to apply to such signatures and /or circulator affidavits.

A challenge on grounds other than the alleged invalidity of any petition signature
will be properly filed if sets forth concisely a procedural or other defect that is not
based on the merits of the legislative change sought.

Upon the receipt of a properly filed challenge, the General Counsel or his or her
designee shall promptly serve a copy of the challenge upon the proposer, by first-
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1006.4

1006.5

1006.6

1006.7

1006.8

class mail, or email. In addition, the Boardbs General Counsel may schedule a pre-
hearing conference between the parties.

After receipt of a properly filed challenge that is based on allegedly invalid
signatures, the Boardos staff shall search the Boardds registration records to prepare
a recommendation to the Board as to the validity of the challenge.

The Board shall receive evidence in support of and in opposition to the challenge
and shall rule on the validity of the challenge no more than twenty (20) days after
the challenge has been filed. The Board shall consider any other evidence as may
be submitted, including but not limited to, documentary evidence, affidavits, and
oral testimony.

The Board, in view of the fact that it shall hear and determine the validity of the
challenge within a limited time, may limit examination and cross-examination of
witnesses to the following:

@ Objections and specifications of such objections, if any, to the petition; and

(b) Objections and specifications of such objections, if any, to the petition
challenge.

Based upon the evidence received, the Board shall either reject or uphold the
challenge, and accordingly grant or deny ballot access to the proposed measure
whose petition was challenged.

If a one (1)-member Board panel makes a determination on the validity of a
challenge, either the challenger or the proposer may apply to either the full Board
or the District of Columbia Court of Appeals for a review of such determination
within three (3) days after the announcement of the one (1)-member panel
determination; provided that any appeal to the full Board must be made in time to
permit the Board to resolve the matter by no later than twenty (20) days after the
challenge has been filed. An appeal from a full Board determination to the Court of
Appeals shall be made within three (3) days.

Section 1008, WATCHERS, is amended to read as follows:

1008

1008.1

WATCHERS
Two (2) persons representing the proposer(s) and two (2) persons representing any
committee(s) registered with the Office of Campaign Finance and organized in

opposition to a proposed initiative or referendum measure may be present during
the counting and validation procedures and shall be deemed watchers.
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1008.2

1008.3

1008.4

1008.5

1008.6

1008.7

1008.8

To secure the presence of watchers, the proposer, or any committee registered in
opposition, shall file a petition for credentials for watchers, within three (3) days
from the date the initiative or referendum petition is submitted for filing.

Each petition for credentials shall be on a form furnished by the Board and shall
contain the following:

@ The name, address, telephone number, and signature of the proposer(s) or
the committee(s), together with the title of the proposed measure and its
serial number;

(b) The names, addresses, and telephone numbers of the persons authorized to
represent the proposer(s) or the committee(s) and receive the badges from
the Board; and

(©) A certificate that each proposed watcher shall conform to the regulations of
the Board concerning watchers and the conduct of the counting and
validation process.

Watchers shall report to the Boardds offices no later than the first business day
following the submission of the credential petition, at which time the Board shall
issue a badge for each authorized watcher, with space for the watcherds name, the
serial number of the measure, and the name of the proposer(s) or political
committee(s) represented by the watcher.

Board staff shall notify the persons authorized to represent the proposer(s) or the
committee(s) of the schedule for the administration of the counting and validation
procedures, which may occur after the close of business, on weekends, and on
scheduled holidays, and of any amendments to such schedule. Such notice shall
include instructions on the time by which watchers must report to the Boardds
offices in order to observe the process. Watchers who report after the stated time
may be denied the opportunity to observe the process on that day.

Badges shall be worn by the authorized watcher at all times when observing the
counting and validation process.

An authorized alternate watcher may, in the discretion of the proposer(s) or the
political committee(s), be substituted for a watcher at any time during the counting
and validation process; provided, that notice is first given to the designated
representative of the Board who is present.

No watcher shall at any time during the counting and validation process do the
following:

€)) Touch any official record of the Board; or
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1008.9

1008.10

Section 1009,

1009

1009.1

1009.2

1009.3

1009.4

(b) Interfere with the progress of the counting and validation process or obstruct
in any way the process.

If a watcher has any questions or claims any discrepancy, inaccuracy, or error in
the conduct of the procedures, he or she shall direct his or her question or complaint
to the Board designee in charge.

Any watcher who, in the judgment of the Board or its designated representative,
has failed to comply with any of the rules in this section may be requested to leave
the area where the verification process is being conducted, and the watcherds
credentials shall be deemed canceled. An authorized alternate watcher may be
substituted.

PETITION CERTIFICATION, is amended to read as follows:

PETITION CERTIFICATION

Within thirty (30) calendar days after the acceptance of an initiative or referendum
petition for filing, the Board shall determine whether the petition contains the
number of valid signatures necessary, in terms of percentage and ward distribution
requirements, to be certified for ballot access.

Upon the acceptance of a petition, the Executive Director or his or her designee
shall:

@ Verify the registration of each petition signer; and

(b) Determine the number of signatures of verified registrants.

The signatures of the verified registrants shall comprise the universe of signatures
from which a random sample will be drawn for purposes of verifying the signaturesd
authenticity (firandom sample universeo).

A signature will not be counted and included in the random sample universe if:

@) The signerds voter registration was designated as inactive on the voter roll
at the time the petition was signed;

(b) The signer, according to the Boardds records, is not registered to vote at the
address listed on the petition at the time the petition was signed, except that,
if the Boardds records indicate that the voter filed a change of address after
the date on which the petition was signed but that was received on or before
the petition was submitted, the signature shall be included in the random
sample universe;

(©) The signature is a duplicate of a valid signature;
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1009.5

1009.6

1009.7

(d) The signature is not dated,
(e) The petition does not include the printed or typed address of the signer;

()] The petition does not include the printed or typed name of the signer where
the signature is not sufficiently legible for identification;

(9) The circulator of the petition sheet was not a qualified petition circulator at
the time the petition was signed;

(h) The circulator of the petition failed to complete all required information in
the circulatords affidavit;

()  [REPEALED]; or

()] The signature was obtained on a petition sheet that was submitted on behalf
of a previously filed initiative or referendum petition that was rejected or
found to be numerically insufficient.

Each signature in the random sample universe shall be ascribed to the ward in which
the signer was a duly registered voter on the date the petition was signed regardless
of whether any subsequent redistricting causes the voter to be assigned to a new
ward, except that if the Boardds records indicate that the voter filed a change of
address after the date on which the petition was signed, but that was received on or
before the petition was submitted, the signature shall be included in the ward of the
voterds new address.

If the number of signatures in the random sample universe does not meet or exceed
the established ward and District-wide requirements, the Board shall reject the
petition as numerically insufficient.

If the number of signatures in the random sample universe meets or exceeds the
established minimum ward and District-wide requirements, the Board shall supply
the Data Analysis and Visualization Division of the Office of Planning with the
signatures in the random sample universe, broken down by ward. The Data
Analysis and Visualization Division shall draw and identify for the Board a sample
of one hundred (100) signatures from each ward to be verified, except where:

@ The Data Analysis and Visualization Division determines that sampling the
signatures of a given ward would not be necessary for the Board to make a
determination to accept or reject the petition; or

(b) The Data Analysis and Visualization Division determines that a sample

larger than one hundred (100) must be drawn in order for the Board to make
a determination to accept or reject the petition, and thus draws and identifies
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1009.8

1009.9

1009.10

1009.11

1009.12

an appropriate sample size. If necessary to reach the required levels of
statistical certainty, the Data Analysis and Visualization Division may draw
progressively larger sample sizes or, at the discretion of the Board, the entire
random sample universe of signatures may be tested.

In making the determination as to the authenticity of a signature, the Board shall
disqualify a signature if the signature appearing on the petition does not match the
signature on file in the Boardds records.

The Board shall report the number of authentic signatures in each ward sample
(frandom sample resultso) to the Data Analysis and Visualization Division. Using
the random sample results, the Data Analysis and Visualization Division shall
employ formulas from the fields of probability and statistics to determine the
following:

@ Whether a ward equals or exceeds the required number of authentic
signatures with ninety-five percent (95%) confidence, and should thus be
accepted,;

(b) Whether a ward does not equal or exceed the required number of authentic
signatures with ninety-five percent (95%) confidence, and should thus be
rejected; or

(©) Whether a larger sample should be drawn since no decision could be made
with ninety-five percent (95%) confidence from the sample used.

If is the Data Analysis and Visualization Division determines that at least five (5)
of the eight (8) election wards have the required number of valid signatures, then it
shall use a stratified random sampling formula to combine the figures from all
wards which were sampled to determine whether the entire number of authentic
signatures appearing on the petition is equal in number to five percent (5%) of the
registered electors in the District of Columbia with ninety-five percent (95%)
confidence. The Data Analysis and Visualization Division shall request that the
Board verify additional signatures for authenticity if a larger sample is needed to
make a determination, unless the Board in the exercise of its discretion requires that
the entire random sample universe of signatures shall be tested.

If the total number of authentic signatures equals or exceeds the ward and District-
wide signature requirements with ninety-five percent (95%) confidence, the Board
shall certify the petition as numerically sufficient for ballot access.

If the total number of authentic signatures fails to equal or exceed the ward and
District-wide signature requirements with ninety-five percent (95%) confidence,

the Board shall certify the petition as numerically insufficient to qualify for ballot
access.
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Chapter 11, RECALL OF ELECTED OFFICIALS, of Title 3 DCMR, ELECTIONS AND
ETHICS, is amended as follows:

Section 1103, SIGNATURE REQUIREMENTS, is amended to read as follows:

1103

1103.1

1103.2

1103.3

1103.4

1103.5

SIGNATURE REQUIREMENTS

A petition to recall an elected official in a city-wide office shall contain the valid
signatures of at least ten percent (10%) of the registered qualified electors of the
District of Columbia, provided that the total number of signatures submitted shall
include ten percent (10%) of the registered electors in at least five (5) of the eight
(8) election wards.

A petition to recall an elected official from a ward shall contain the valid signatures
of at least ten percent (10%) of the registered qualified electors of the ward from
which the official was elected.

A petition to recall an elected official from a Single-Member District shall contain
the valid signatures of at least ten percent (10%) of the registered qualified electors
of the Single-Member District from which the official was elected.

The maximum number of signatures that the Board will accept for filing with
respect to an office is two (2) times the minimum number of signatures as required
for that office by this section. Working from the first page of a petition that has
been serially numbered pursuant to Subsection 1105.2 of this chapter, the Board
shall only accept for filing the maximum number of signatures that may be filed
pursuant to this section.

The Board shall use the latest official end-of-month count of registered qualified
electors published in the District of Columbia Register that was made at least thirty
(30) days prior to submission of the signatures for the particular initiative or
referendum measure to determine the minimum number of signatures required for
ballot access. Any subsequent changes in the District-wide or ward voter counts,
including changes caused by any redistricting, shall not be grounds for challenging
the number of signatures needed on a petition as calculated based on five percent
(5%) of such published end-of-month count.

Section 1105, FILING PETITIONS, is amended to read as follows:

1105

1105.1

FILING PETITIONS

Where the elected official sought to be recalled is an elected official other than an
Advisory Neighborhood Commissioner, all pages of a recall petition shall be
submitted in hard copy for filing no later than 5:00 p.m. on the one hundred and
eightieth (180th) calendar day following the date upon which the Board provided
the original petition form. Where the elected official sought to be recalled is an
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1105.2

1105.3

1105.4

1105.5

Advisory Neighborhood Commissioner, all pages of a recall petition shall be
submitted in hard copy for filing no later than 5:00 p.m. on the sixtieth (60th)
calendar day following the date upon which the Board provided the original petition
form. A petition, or any sheet comprising the petition, that is not timely submitted
shall not be accepted for filing

All timely submitted petitions shall be received by the Executive Director or his or
her designee. When a petition is offered for filing, the Executive Director shall:

@ Count the petition pages and issue a receipt for the total number of petition
pages submitted;

(b) Serially number the pages and obliterate any blank lines appearing on each
petition page; and

(©) Prepare an initial total count, broken down by ward, of the signatures
submitted.

A signature shall not be accepted, and shall not be included in the Executive
Directoros initial total count, if it:

@ Appears on a page that is not a proper reproduction of the paper form
provided by the Board;

(b) Appears on a page which does not have a completed circulator affidavit;

(©) Appears on a page that was circulated by an individual who is not a
qualified petition circulator; and

(d) Is the signature of a registered voter who submitted a notarized request to
disallow his or her signature from being counted on the petition, provided
that the request was received prior to the time the petition is filed.

If the initial total count indicates that the petition contains the signatures of at least
ten percent (10%) of the registered qualified electors residing in the political
subdivision from which the elected official sought to be recalled is elected, the
Executive Director shall accept the petition, post the petition for public inspection
and challenge, and proceed with registration verification of petition signers in
accordance with the rules of this chapter. If the petition does not contain the
signatures of at least ten percent (10%) of the registered qualified electors residing
in the political subdivision from which the elected official sought to be recalled is
elected, the Executive Director shall refuse to accept the petition and shall notify
the proposer(s) in writing of the refusal.

Within ten (10) days after the refusal, the proposer(s) of a refused petition may,
pursuant to D.C. Code § 1-1001.17(j)(I) (2016 Repl.), petition the Superior Court

38

015830



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

of the District of Columbia for a writ in the nature of mandamus to compel the
Board to accept the petition.

Section 1106, PETITION CHALLENGES, is amended to read as follows:

1106

1106.1

1106.2

1106.3

PETITION CHALLENGES

The Executive Director or his or her designee shall post all timely submitted
petitions, or facsimiles thereof, in the Boardds office for public inspection and
opportunity for challenge on the basis of an insufficient number of valid signatures
or any other grounds (except as to the merits of the recall) by any qualified
elector(s) for ten (10) days, including Saturdays, Sundays, and holidays, beginning
on the third (3rd) calendar day after the petitions are filed. A challenge to a recall
petition that is not properly submitted to the Board within the challenge period shall
not be accepted.

Except as provided in this section, the Board shall adjudicate the validity of each
properly filed challenge in accordance with the procedures prescribed in chapter 4
of this title. A challenge to the validity of the signatures on the petition is properly
filed if:

@ It cites the alleged signature or circulator requirement defects, as set forth
in the signature validity rules of this chapter, by line and page;

(b) It is signed and submitted in-person at the Boardés office by a qualified
elector within the ten (10)-day posting period,;

(© It alleges the minimum number of signature defects which, if valid, would
render the proposed measure ineligible for ballot access; and

(d) It appears on its face to be based on a good faith review of each signature
and circulator affidavit. An absence of good faith may be determined where
the Boardds review of the challenge indicates that the defect(s) alleged for
a substantial number of signatures and/or circulator affidavits could not
reasonably be found to apply to such signatures and/or circulator affidavits.

A challenge on grounds other than the alleged invalidity of any petition signature
will be properly filed if sets forth concisely a procedural or other defect that is not
based on the merits of the reasons for or against the recall.

Upon the receipt of a properly filed challenge, the General Counsel or his or her
designee shall promptly serve a copy of the challenge upon the proposer by first-

class mail or email. In addition, the Boardds General Counsel may schedule a pre-
hearing conference between the parties.

39

015831



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

1106.4

1106.5

1106.6

1106.7

1106.8

Section 1108,

1108

1108.1

1108.2

1108.3

After receipt of a properly filed challenge that is based on allegedly invalid
signatures, the Boardos staff shall search the Boardds registration records to prepare
a recommendation to the Board as to the validity of the challenge.

The Board shall receive evidence in support of and in opposition to the challenge
and shall rule on the validity of the challenge no more than twenty (20) days after
the challenge has been filed. The Board shall consider any other evidence as may
be submitted, including but not limited to, documentary evidence, affidavits, and
oral testimony.

The Board, in view of the fact that it shall hear and determine the validity of the
challenge within a limited time, may limit examination and cross-examination of
witnesses to the following:

@) Objections and specifications of such objections, if any, to the petition; and

(b) Objections and specifications of such objections, if any, to the petition
challenge.

Based upon the evidence received, the Board shall either reject or uphold the
challenge, and accordingly grant or deny ballot access to the proposed measure
whose petition was challenged.

If a one (1)-member Board panel makes a determination on the validity of a
challenge, either the challenger or the proposer may apply to either the full Board
or the District of Columbia Court of Appeals for a review of such determination
within three (3) days after the announcement of the one (1)-member panel
determination; provided that any appeal to the full Board must be made in time to
permit the Board to resolve the matter by no later than twenty (20) days after the
challenge has been filed. An appeal from a full Board determination to the Court of
Appeals shall be made within three (3) days.

WATCHERS, is amended to read as follows:

WATCHERS

Two (2) persons representing the proposer(s) and two (2) persons representing the
elected official sought to be recalled may be present during the counting and
validation procedures and shall be deemed watchers.

To secure the presence of watchers, the proposer or elected official shall file a
petition for credentials for watchers within three (3) days from the date the initiative

or referendum petition is submitted for filing.

Each petition for credentials shall be on a form furnished by the Board and shall
contain the following:
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1108.4

1108.5

1108.6

1108.7

1108.8

1108.9

@ The name, address, telephone number, and signature of the proposer(s) or
elected official,

(b) The names, addresses, and telephone numbers of the persons authorized to
represent the proposer(s) or elected official and receive the badges from the
Board; and

(c) A certificate that each proposed watcher shall conform to the regulations of
the Board concerning watchers and the conduct of the counting and
validation process.

Watchers shall report to the Boardos offices no later than the first business day
following the submission of the credential petition, at which time the Board shall
issue a badge for each authorized watcher, with space for the watcherds name, the
serial number of the measure, and the name of the proposer(s) or political
committee(s) represented by the watcher.

Board staff shall notify the persons authorized to represent the proposer(s) or the
elected official of the schedule for the administration of the counting and validation
procedures, which may occur after the close of business, on weekends, and on
scheduled holidays, and of any amendments to such schedule. Such notice shall
include instructions on the time by which watchers must report to the Boardds
offices in order to observe the process. Watchers who report after the stated time
may be denied the opportunity to observe the process on that day.

Badges shall be worn by the authorized watcher at all times when observing the
counting and validation process.

An authorized alternate watcher may, in the discretion of the proposer(s) or the
elected official, be substituted for a watcher at any time during the counting and
validation process; provided, that notice is first given to the designated
representative of the Board who is present.

No watcher shall at any time during the counting and validation process do the
following:

@ Touch any official record of the Board; or

(b) Interfere with the progress of the counting and validation process or obstruct
in any way the process.

If a watcher has any questions or claims any discrepancy, inaccuracy, or error in

the conduct of the procedures, he or she shall direct his or her question or complaint
to the Board designee in charge.
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1108.10

Section 1109,

1109

1109.1

1109.2

1109.3

1109.4

Any watcher who, in the judgment of the Board or its designated representative,
has failed to comply with any of the rules in this section may be requested to leave
the area where the verification process is being conducted, and the watcherds
credentials shall be deemed canceled. An authorized alternate watcher may be
substituted.

PETITION CERTIFICATION, is amended to read as follows:

PETITION CERTIFICATION

Within thirty (30) calendar days after the acceptance of a recall petition for filing,
the Board shall determine whether the petition contains the number of valid
signatures necessary, in terms of percentage and ward distribution requirements, to
be certified for ballot access.

Upon the acceptance of a petition, the Executive Director or his or her designee
shall:

@ Verify the registration of each petition signer; and

(b) Determine the number of signatures of verified registrants.

The signatures of the verified registrants shall comprise the universe of signatures
from which a random sample will be drawn for purposes of verifying the signaturesd
authenticity (firandom sample universeo).

A signature will not be counted and included in the random sample universe if:

@) The signerds voter registration was designated as inactive on the voter roll
at the time the petition was signed;

(b) The signer, according to the Boardds records, is not registered to vote at the
address listed on the petition at the time the petition was signed, except that,
if the Boardos records indicate that the voter filed a change of address after
the date on which the petition was signed but that was received on or before
the petition was submitted, the signature shall be included in the random
sample universe;

(©) The signature is a duplicate of a valid signature;

(d) The signature is not dated,;

(e) The petition does not include the printed or typed address of the signer;

(j) The petition does not include the printed or typed name of the signer where
the signature is not sufficiently legible for identification;
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1109.5

1109.6

1109.7

1109.8

(@)  The circulator of the petition sheet was not a qualified petition circulator at
the time the petition was signed;

(h) The circulator of the petition failed to complete all required information in
the circulatoros affidavit;

(1) The signer was also the circulator of the same petition sheet where the
signature appears;

()] The signature was obtained on a petition sheet that was submitted on behalf
of a previously filed initiative or referendum petition that was rejected or
found to be numerically insufficient; or

(K) The signer is not a registered voter in the ward or Single-Member District
of the elected official sought to be recalled.

Each signature in the random sample universe shall be ascribed to the ward in which
the signer was a duly registered voter on the date the petition was signed regardless
of whether any subsequent redistricting causes the voter to be assigned to a new
ward, except that if the Boardds records indicate that the voter filed a change of
address after the date on which the petition was signed, but that was received on or
before the petition was submitted, the signature shall be included in the ward of the
voterds new address.

If the number of signatures in the random sample universe does not meet or exceed
the established ward and District-wide requirements, the Board shall reject the
petition as numerically insufficient. If necessary to reach the required levels of
statistical certainty, the Data Analysis and Visualization Division may draw
progressively larger sample sizes or, at the discretion of the Board, the entire
random sample universe of signatures may be tested.

If the number of signatures in the random sample universe meets or exceeds the
established minimum requirements and the officer sought to be recalled is an
Advisory Neighborhood Commissioner, the Board shall verify the authenticity of
all of the signatures in the random sample universe.

If the number of signatures in the random sample universe meets or exceeds the
established minimum requirements and the officer sought to be recalled is elected
from a ward or at-large, the Board shall supply the Data Analysis and Visualization
Division of the Office of Planning with the signatures in the random sample
universe, further broken down by ward if the elected official sought to be recalled
is elected at-large.

43

015835



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

1109.9

1109.10

1109.11

1109.12

1109.13

If the elected official sought to be recalled is elected at-large, the Data Analysis and
Visualization Division shall draw and identify for the Board a sample of one
hundred (100) signatures from each ward to be verified, except where:

@ The Data Analysis and Visualization Division determines that sampling the
signatures of a given ward would not be necessary for the Board to make a
determination to accept or reject the petition; or

(b) The Data Analysis and Visualization Division determines that a sample
larger than one hundred (100) must be drawn in order for the Board to make
a determination to accept or reject the petition, and thus draws and identifies
an appropriate sample size.

If the elected official sought to be recalled is elected from a ward, the Data Analysis
and Visualization Division shall determine the size of the random sample.

In making the determination as to the authenticity of a signature, the Board shall
disqualify a signature if the signature appearing on the petition does not match the
signature on file in the Boardds records.

The Board shall report the number of authentic signatures in each ward sample
(frandom sample resultso) to the Data Analysis and Visualization Division. Using
the random sample results, the Data Analysis and Visualization Division shall
employ formulas from the fields of probability and statistics to determine the
following:

@) Whether a ward equals or exceeds the required number of authentic
signatures with ninety-five percent (95%) confidence, and should thus be
accepted,;

(b) Whether a ward does not equal or exceed the required number of authentic
signatures with ninety-five percent (95%) confidence, and should thus be
rejected; or

(© Whether a larger sample should be drawn since no decision could be made
with ninety-five percent (95%) confidence from the sample used.

In the event that the elected official sought to be recalled is elected ati large, if the
Data Analysis and Visualization Division determines that at least five (5) of the
eight (8) election wards have the required number of valid signatures, then it shall
use a stratified random sampling formula to combine the figures from all wards
which were sampled to determine whether the entire number of authentic signatures
appearing on the petition is equal in number to five percent (5%) of the registered
electors in the District of Columbia with ninety-five percent (95%) confidence. The
Data Analysis and Visualization Division shall request that the Board verify
additional signatures for authenticity if a larger sample is needed to make a
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1109.14

1109.15

determination, unless the Board in the exercise of its discretion requires that the
entire random sample universe of signatures shall be tested.

If the total number of authentic signatures equals or exceeds the ward and District-
wide signature requirements with ninety-five percent (95%) confidence, the Board
shall certify the petition as numerically sufficient for ballot access.

If the total number of authentic signatures fails to equal or exceed the ward and
District-wide signature requirements with ninety-five percent (95%) confidence,
the Board shall certify the petition as numerically insufficient to qualify for ballot
access.

Chapter 12, BALLOTS, of Title 3 DCMR, ELECTIONS AND ETHICS, is amended as

follows:

Section 1200, BALLOT FORM AND CONTENT, is amended as follows:

Subsection 1200.5 is amended to read as follows:

1200.5

Initiative, referendum, and recall measures, proposed Charter amendments, and
special elections to fill vacancies may appear on a separate ballot in any election.

Section 1201, FICTITIOUS AND SAMPLE BALLOTS, is amended to read as follows:

1201

1201.1

1201.2

SAMPLE BALLOTS

The Board shall publish a sample ballot to be used in each election (except the
official ballot to be used in the Advisory Neighborhood Commissions elections) in
one or more newspapers of general circulation in the District not more than twenty-
one (21) days before each election.

The Board shall permit the preparation and distribution of sample ballots, subject
to the following requirements:

@ Sample ballots shall be printed or reproduced on white paper; and

(b) Sample ballots shall be prominently marked on the front with the word(s)
"Sample" or "Sample Ballot."”

Section 1204, BALLOT POSITION LOTTERY, is amended as follows:

Subsection 1204.1 is amended to read as follows:

1204.1

In each primary, general and special election, the Board, or its designee(s), shall
determine, by lottery, the order of the candidatesd names on the ballot in each
contest.
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Chapter 13, ADVISORY NEIGHBORHOOD COMMISSION VACANCIES, of Title 3
DCMR, ELECTIONS AND ETHICS, is amended as follows:

Section 1302, DECLARATION OF VACANCY BY THE BOARD, is amended to read as

follows:

1302

1302.1

1302.2

1302.3

1302.4

1302.5

DECLARATION OF VACANCY BY THE BOARD
The Board may declare and certify a vacancy on its own initiative when:

@) The office of a Commissioner remains vacant after a general or special
election; or

(b) The Board determines, through its established procedures for the
maintenance of the voter registration roll, that a Commissioner is no longer
a registered qualified elector actually residing in the single-member district
from which the Commissioner was elected; provided that such voter roll
maintenance procedures shall not include qualification challenges that can
otherwise be presented to the appropriate Neighborhood Advisory
Commission in accordance with Section 1301 of this chapter.

If the Executive Director, through voter registration list maintenance activities,
receives evidence that a Commissioner is no longer a registered qualified elector
residing in the Single-Member District from which he or she was elected, the
Executive Director, or his or her designee, shall present such evidence to the Board
at a public hearing to determine whether a vacancy should be certified.

The Executive Director or his or her designee shall notify the Commissioner by

certified mail of the hearing and provide the evidence supporting the existence of

the vacancy. The hearing shall be held no fewer than twenty (20) days after the

mailing of the Notice.

The notice shall include the following information:

@) A statement that the Executive Director or his or her designee shall present
evidence that the Commissioner is not a registered qualified elector residing
in the Single-Member District from which elected; and

(b) A statement that the Commissioner may rebut the evidence, in-person or in
writing.

The Executive Director or his or her designee shall send copies of the notice to the
following:

@) The Chairperson of the affected commission;
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(b) The Council of the District of Columbia; and
(© The Mayor of the District of Columbia.

1302.6 The Board shall consider the Executive Directorés evidence and any evidence
presented in the rebuttal by the Commissioner. If the Board finds that the
Commissioner is not a registered qualified elector residing in the Single-Member
District from which he or she was elected, the Board shall certify the seat as vacant.

1302.7 Within three (3) days after the certification of the vacancy, the affected
Commissioner may apply to the District of Columbia Court of Appeals for a review
of the reasonableness of such determination.

Section 1304, APPOINTMENT OR ELECTION, is amended as follows:
Subsection 1304.2 is amended to read as follows:

1304.2 If there is only one qualified candidate to fill the vacancy, the Executive Director
shall certify the office as being filled by notice published in the District of Columbia
Register.

Chapter 14, CANDIDATE NOMINATIONS: POLITICAL PARTY PRIMARIES FOR
PRESIDENTIAL PREFERENCE AND CONVENTION DELEGATES, of Title 3 DCMR,
ELECTIONS AND ETHICS, is amended as follows:

Section 1400, GENERAL PROVISIONS, is amended as follows:
Subsection 1400.6 is amended to read as follows:

1400.6 The delegates and alternates, of each political party in the District of Columbia to
the national convention of that party convened for the nomination of that party for
President shall be obliged to vote only for the candidate whom the delegate or
alternate has been selected to represent in accordance with properly promulgated
rules of the political party, on the 1st ballot cast at the convention for nominees for
President, or until such time as such candidate to whom the delegate is committed
withdraws the candidate's candidacy, whichever occurs first.

Section 1402, PETITION FORM, is amended as follows:

Subsection 1402.4 is amended to read as follows:

1402.4 No nominating petition shall be issued to any person other than the candidate whose
name appears on the first page of the petition, unless the Board receives written

notice from the candidate which authorizes the Board to release petitions in their
name. The authorization shall include the following:
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(a)
(b)
(©)

Candidateds name;

Office which the candidate seeks and political party; and

Candidateds signature.

Section 1405, FILING PETITIONS, is amended as follows:

Subsection 1405.1 is amended to read as follows:

1405.1 Before the nominating petition is filed, all sheets which comprise the petition shall
be assembled and serially numbered.

Subsection 1405.2 is amended to read as follows:

1405.2 At the time of filing the nomination by petition, the following affidavits, forms, and
declarations shall be filed on forms prescribed by the Board:

(@)

(b)

(©)

If the petition nominates a specific presidential candidate, an affidavit
executed personally by the presidential candidate (AAffidavit of Presidential
Nominee Candidate0) naming the candidates for delegate and alternate and
stating their consent to the following:

(1)
(2)

The appearance of his or her name on the primary ballot; and

If applicable, the appearance of each named delegate/alternate being
listed on the ballot (or separate handout) as committed to his or her
candidacy;

If the petition nominates fiuncommittedo delegates, one of the following
affidavits or forms:

1)

(2)

If the party plan does not require the listing of delegates/alternates
on the ballot or separate handout, an affidavit filed by the sponsor
of the petition effort that he or she is a sponsor of the petition to
place fiuncommittedo on the ballot; or

If the party plan requires listing of delegates/alternates on the ballot
or separate handout, a fiDelegate Slate Registration Formo which
provides the names of all candidates for delegate/alternate, and the
name, address, telephone number and signature of the individual
who is authorized to represent the delegates/alternates in matters
before the Board;

A Declaration of Candidacy for each candidate for delegate and alternate,
as required by Chapter 6 of this title; and
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(d) An affidavit from each candidate for delegate and alternate stating that he
or she was properly selected as a delegate/alternate pursuant to party rules
(fdeclaration of proper selectiono).

Section 1406, PETITION CHALLENGES, is amended to read as follows:

1406

1406.1

1406.2

1406.3

PETITION CHALLENGES

The Executive Director or his or her designee shall post nominating petitions, or
facsimiles thereof, in the Boardds office for public inspection and opportunity for
challenge on the basis of an insufficient number of valid signatures or any other
grounds by any qualified elector(s) for ten (10) days, including Saturdays, Sundays,
and holidays, beginning on the third (3rd) calendar day after the petition-filing
deadline required by law. A challenge to a nominating petition that is not properly
submitted to the Board within the challenge period shall not be accepted.

Except as provided in this section, the Board shall adjudicate the validity of each
properly filed challenge in accordance with the procedures prescribed in Chapter 4
of this title. A challenge to the validity of the signatures on the petition is properly
filed if:

@ It cites the alleged signature or circulator requirement defects, as set forth
in the signature validity rules of this chapter, by line and page;

(b) It is signed and submitted in-person at the Boardds office by a qualified
elector by no later than 5:00 p.m. on the 10" day of the challenge period:;

(©) It alleges the minimum number of signature defects which, if valid, would
render the prospective candidate ineligible for ballot access; and

(d) It appears on its face to be based on a good faith review of each signature
and circulator affidavit. An absence of good faith may be determined where
the Boardos preliminary review of the challenge indicates that the defect(s)
alleged for a substantial number of signatures and/or circulator affidavits
could not reasonably be found to apply to such signatures and/or circulator
affidavits.

A challenge on grounds other than the alleged invalidity of any petition signature
will be properly filed if it concisely sets forth a procedural or other defect.

Upon the receipt of a properly filed challenge, the General Counsel or his or her
designee shall promptly serve a copy of the challenge upon the candidate in-person,

by first-class mail, or by email. In addition, the Boardis General Counsel may
schedule a pre-hearing conference between the parties.
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1406.4

1406.5

1406.6

1406.7

1406.8

1406.9

After the receipt of a properly filed challenge that is based on allegedly invalid
signatures, the Boardos staff shall search the Boardos permanent registration records
to prepare a recommendation to the Board as to the validity of the challenge. The
scope of the search shall be limited to matters raised in the challenge. In the event
Board staff discovers a fatal defect either on the face of a petition or pursuant to a
record search concerning a specific allegation or challenge, the Board may, on its
own motion, declare any signature(s) invalid, notwithstanding the defect was not
alleged or challenged; alternatively, the Board, in its discretion, may waive any
formal error.

The Board shall receive evidence in support of and in opposition to the challenge
and shall rule on the validity of the challenge no more than twenty (20) days after
the challenge has been filed. The Board shall consider any other evidence as may
be submitted, including but not limited to, documentary evidence, affidavits, and
oral testimony.

The Board, in view of the fact that it shall hear and determine the validity of the
challenge within a limited time, may limit examination and cross-examination of
witnesses to the following:

@) Objections and specifications of such objections, if any, to the nominating
petition; and

(b) Objections and specifications of such objections, if any, to the petition
challenge.

Based upon the evidence received, the Board shall either reject or uphold the
challenge, and accordingly grant or deny ballot access to the candidate whose
petition was challenged.

If a one (1)-member Board panel makes a determination on the validity of a
challenge, either the challenger or any person named in the challenged petition as
a nominee may apply to either the full Board or the District of Columbia Court of
Appeals for a review of such determination within three (3) days after the
announcement of the one (1)-member panel determination; provided that any
appeal to the full Board must be made in time to permit the Board to resolve the
matter by no later than twenty (20) days after the challenge has been filed. An
appeal from a full Board determination to the Court of Appeals shall be made within
three (3) days.

If at the expiration of the challenge period referred to in this section, no challenge
has been filed with respect to a nominating petition, the Executive Director, or his
or her designee, shall certify the candidate, and the candidateds name shall be
printed on the ballot.

Section 1407, VALIDITY OF SIGNATURES, is amended as follows:
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Subsection 1407.1 is amended to read as follows:

1407.1

Once a nominating petition has been challenged pursuant to this chapter, a signature
shall not be counted as valid in any of the following circumstances:

(@)

(b)

(©)
(d)
(€)
(f)

(9)

(h)

(i)

)
(k)
0]
(m)

The signerds voter registration was designated as inactive on the voter roll
at the time the petition was signed;

The signer, according to the Boardds records, is not registered to vote at the
address listed on the petition at the time the petition was signed; provided
that an address on a petition which is different than the address which
appears on the Board's records shall be deemed valid if the signer's current
address is within the boundary from which the candidate seeks nomination
and the signer files a change of address form with the Board by no later than
5:00 p.m. on the 10" day after the candidate receives notice of the challenge;
The signature is a duplicate of a valid signature;

The signature is not dated,

The petition does not include the address of the signer;

The petition does not include the name of the signer where the signature is
not sufficiently legible for identification;

The circulator of the petition sheet was not a qualified petition circulator at
the time the petition was signed;

The circulator of the petition failed to complete all required information in
the circulatords affidavit;

The signature is not made by the person whose signature it purports to be;
provided that registered voters who are unable to sign their names may
make their marks in the space for signature. These marks shall not be
counted as valid signatures unless the persons witnessing the marks shall
attach to the petition affidavits that they explained the contents of the
petitions to the signatories and witnessed their marks;

Reserved;

Reserved;

Reserved;

Reserved;
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(n)  The signer is not registered to vote in the same party as the candidate at the
time the petition is signed; or

(o) The signer is not a U.S. citizen.

CHAPTER 15, CANDIDATE NOMINATIONS: ELECTORS OF PRESIDENT AND VICE
PRESIDENT OF THE UNITED STATES, of Title 3 DCMR, ELECTIONS AND ETHICS,
is amended as follows:

Section 1502, PETITION FORM, is amended as follows:

Subsection 1502.4 is amended to read as follows:

1502.4

No nominating petition shall be issued to any person other than the candidate whose
name appears on the first page of the petition, unless the Board receives written
notice from the candidate which authorizes the Board to release petitions in their
name. The authorization shall include the following:

@ Candidateds name;

(b) Office which the candidate seeks and political party; and

(©) Candidateds signature.

Section 1505, FILING PETITIONS, is amended as follows:

Subsection 1505.1 is amended to read as follows:

1505.1

Before the nominating petition is filed, all sheets which comprise the petition shall
be assembled and serially numbered.

Section 1506, PETITION CHALLENGES, is amended to read as follows:

1506

1506.1

1506.2

PETITION CHALLENGES

The Executive Director or his or her designee shall post nominating petitions, or
facsimiles thereof, in the Boardds office for public inspection and opportunity for
challenge on the basis of an insufficient number of valid signatures or any other
grounds by any qualified elector(s) for ten (10) days, including Saturdays, Sundays,
and holidays, beginning on the third (3rd) calendar day after the petition-filing
deadline required by law. A challenge to a nominating petition that is not properly
submitted to the Board within the challenge period shall not be accepted.

Except as provided in this section, the Board shall adjudicate the validity of each
properly filed challenge in accordance with the procedures prescribed in Chapter 4
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1506.3

1506.4

1506.5

1506.6

of this title. A challenge to the validity of the signatures on the petition is properly
filed if:

@) It cites the alleged signature or circulator requirement defects, as set forth
in the signature validity rules of this chapter, by line and page;

(b) It is signed and submitted in-person at the Boardés office by a qualified
elector by no later than 5:00 p.m. on the 10" day of the challenge period;

(©) It alleges the minimum number of signature defects which, if valid, would
render the prospective candidate ineligible for ballot access; and

(d) It appears on its face to be based on a good faith review of each signature
and circulator affidavit. An absence of good faith may be determined where
the Boardos preliminary review of the challenge indicates that the defect(s)
alleged for a substantial number of signatures and/or circulator affidavits
could not reasonably be found to apply to such signatures and/or circulator
affidavits.

A challenge on grounds other than the alleged invalidity of any petition signature
will be properly filed if it concisely sets forth a procedural or other defect.

Upon the receipt of a properly filed challenge, the General Counsel or his or her
designee shall promptly serve a copy of the challenge upon the candidate in-person,
by first-class mail, or by email. In addition, the Boardds General Counsel may
schedule a pre-hearing conference between the parties.

After the receipt of a properly filed challenge that is based on allegedly invalid
signatures, the Boardos staff shall search the Boardds permanent registration records
to prepare a recommendation to the Board as to the validity of the challenge. The
scope of the search shall be limited to matters raised in the challenge. In the event
Board staff discovers a fatal defect either on the face of a petition or pursuant to a
record search concerning a specific allegation or challenge, the Board may, on its
own motion, declare any signature(s) invalid, notwithstanding the defect was not
alleged or challenged; alternatively, the Board, in its discretion, may waive any
formal error.

The Board shall receive evidence in support of and in opposition to the challenge
and shall rule on the validity of the challenge no more than twenty (20) days after
the challenge has been filed. The Board shall consider any other evidence as may
be submitted, including but not limited to, documentary evidence, affidavits, and
oral testimony.

The Board, in view of the fact that it shall hear and determine the validity of the

challenge within a limited time, may limit examination and cross-examination of
witnesses to the following:
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1506.7

1506.8

1506.9

@ Objections and specifications of such objections, if any, to the nominating
petition; and

(b) Obijections and specifications of such objections, if any, to the petition
challenge.

Based upon the evidence received, the Board shall either reject or uphold the
challenge, and accordingly grant or deny ballot access to the candidate whose
petition was challenged.

If a one (1)-member Board panel makes a determination on the validity of a
challenge, either the challenger or any person named in the challenged petition as
a nominee may apply to either the full Board or the District of Columbia Court of
Appeals for a review of such determination within three (3) days after the
announcement of the one (1)-member panel determination; provided that any
appeal to the full Board must be made in time to permit the Board to resolve the
matter by no later than twenty (20) days after the challenge has been filed. An
appeal from a full Board determination to the Court of Appeals shall be made within
three (3) days.

If at the expiration of the challenge period referred to in this section, no challenge
has been filed with respect to a nominating petition, the Executive Director, or his
or her designee, shall certify the candidate, and the candidateds name shall be
printed on the ballot.

Section 1507, VALIDITY OF SIGNATURES, is amended to read as follows:

Subsection 1507.1 is amended to read as follows:

1507.1

Once a nominating petition has been challenged pursuant to this chapter, a signature
shall not be counted as valid in any of the following circumstances:

@ The signerds voter registration was designated as inactive on the voter roll
at the time the petition was signed;

(b) The signer, according to the Boardds records, is not registered to vote at the
address listed on the petition at the time the petition was signed; provided
that an address on a petition which is different than the address which
appears on the Board's records shall be deemed valid if the signer's current
address is within the boundary from which the candidate seeks nomination
and the signer files a change of address form with the Board by no later than
5:00 p.m. on the 10™" day after the candidate receives notice of the challenge;

(©) The signature is a duplicate of a valid signature;
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(d) The signature is not dated,;
(e) The petition does not include the address of the signer;

()] The petition does not include the name of the signer where the signature is
not sufficiently legible for identification;

(@)  The circulator of the petition sheet was not a not a qualified petition
circulator at the time the petition was signed,;

(h) The circulator of the petition failed to complete all required information in
the circulatords affidavit;

Q) The signature is not made by the person whose signature it purports to be;
provided that registered voters who are unable to sign their names may
make their marks in the space for signature. These marks shall not be
counted as valid signatures unless the persons witnessing the marks shall
attach to the petition affidavits that they explained the contents of the
petitions to the signatories and witnessed their marks; or

()] The signer is not a U.S. citizen.
CHAPTER 16, CANDIDATE NOMINATION: DELEGATE TO THE U.S. HOUSE OF
REPRESENTATIVES, MAYOR, CHAIRMAN AND MEMBERS OF THE COUNCIL OF
THE DISTRICT OF COLUMBIA, ATTORNEY GENERAL, U.S. SENATOR, U.S.
REPRESENTATIVE, MEMBERS OF THE STATE BOARD OF EDUCATION, AND
ADVISORY NEIGHBORHOOD COMMISSIONER, of Title 3 DCMR, ELECTIONS AND
ETHICS, is amended as follows:
Section 1602, PETITION FORM, is amended as follows:
Paragraph 1602.2(a) is amended to read as follows:

@ The name and address of the candidate, and the office to which the
candidate seeks nomination;

Subsection 1602.4 is amended to read as follows:

1602.4 No nominating petition form shall be issued to any person other than the candidate
unless the Board receives written notice from the candidate which authorizes the
Board to release petitions in their name. The authorization shall include the
following:

@ Candidateds name;
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(b) Office which the candidate seeks and political party, if the office sought is
partisan; and

(© Candidatebs signature.

Section 1603, SIGNATURE REQUIREMENTS, is amended as follows:

Section 1603.9 is repealed.

Section 1605, FILING PETITIONS, is amended as follows:

Subsection 1605.1 is amended to read as follows:

1605.1

Before the nominating petition is filed, all sheets which comprise the petition shall
be assembled and serially numbered.

Paragraph 1605.3(c) is amended to read as follows:

(c) Be on a form issued by the Executive Director or his or her designee in
accordance with the rules of this chapter.

Section 1606, PETITION CHALLENGES, is amended to read as follows:

1606

1606.1

1606.2

PETITION CHALLENGES

The Executive Director or his or her designee shall post nominating petitions, or
facsimiles thereof, in the Boardds office for public inspection and opportunity for
challenge on the basis of an insufficient number of valid signatures or any other
grounds by any qualified elector(s) for ten (10) days, including Saturdays, Sundays,
and holidays, beginning on the third (3rd) calendar day after the petition-filing
deadline required by law. A challenge to a nominating petition that is not properly
submitted to the Board within the challenge period shall not be accepted.

Except as provided in this section, the Board shall adjudicate the validity of each
properly filed challenge in accordance with the procedures prescribed in Chapter 4
of this title. A challenge to the validity of the signatures on the petition is properly
filed if:

@) It cites the alleged signature or circulator requirement defects, as set forth
in the signature validity rules of this chapter, by line and page;

(b) It is signed and submitted in-person at the Boardds office by a qualified
elector by no later than 5:00 p.m. on the 10" day of the challenge period:;

(©) It alleges the minimum number of signature defects which, if valid, would
render the prospective candidate ineligible for ballot access; and
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1606.3

1606.4

1606.5

1606.6

1606.7

(d) It appears on its face to be based on a good faith review of each signature
and circulator affidavit. An absence of good faith may be determined where
the Boardos preliminary review of the challenge indicates that the defect(s)
alleged for a substantial number of signatures and/or circulator affidavits
could not reasonably be found to apply to such signatures and/or circulator
affidavits.

A challenge on grounds other than the alleged invalidity of any petition signature
will be properly filed if it concisely sets forth a procedural or other defect.

Upon the receipt of a properly filed challenge, the General Counsel or his or her
designee shall promptly serve a copy of the challenge upon the candidate in-person,
by first-class mail, or by email. In addition, the Boardds General Counsel may
schedule a pre-hearing conference between the parties.

After the receipt of a properly filed challenge that is based on allegedly invalid
signatures, the Boardos staff shall search the Boardos permanent registration records
to prepare a recommendation to the Board as to the validity of the challenge. The
scope of the search shall be limited to matters raised in the challenge. In the event
Board staff discovers a fatal defect either on the face of a petition or pursuant to a
record search concerning a specific allegation or challenge, the Board may, on its
own motion, declare any signature(s) invalid, notwithstanding the defect was not
alleged or challenged; alternatively, the Board, in its discretion, may waive any
formal error.

The Board shall receive evidence in support of and in opposition to the challenge
and shall rule on the validity of the challenge no more than twenty (20) days after
the challenge has been filed. The Board shall consider any other evidence as may
be submitted, including but not limited to, documentary evidence, affidavits, and
oral testimony.

The Board, in view of the fact that it shall hear and determine the validity of the
challenge within a limited time, may limit examination and cross-examination of
witnesses to the following:

@ Obijections and specifications of such objections, if any, to the nominating
petition; and

(b) Objections and specifications of such objections, if any, to the petition
challenge.

Based upon the evidence received, the Board shall either reject or uphold the

challenge, and accordingly grant or deny ballot access to the candidate whose
petition was challenged.
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1606.8

1606.9

If a one (1)-member Board panel makes a determination on the validity of a
challenge, either the challenger or any person named in the challenged petition as
a nominee may apply to either the full Board or the District of Columbia Court of
Appeals for a review of such determination within three (3) days after the
announcement of the one (1)-member panel determination; provided that any
appeal to the full Board must be made in time to permit the Board to resolve the
matter by no later than twenty (20) days after the challenge has been filed. An
appeal from a full Board determination to the Court of Appeals shall be made within
three (3) days.

If at the expiration of the challenge period referred to in this section, no challenge
has been filed with respect to a nominating petition, the Executive Director, or his
or her designee, shall certify the candidate, and the candidateds name shall be
printed on the ballot.

Section 1607, VALIDITY OF SIGNATURES, is amended as follows:

Subsection 1607.1 is amended to read as follows:

1607.1

Once a nominating petition has been challenged pursuant to this chapter, a signature
shall not be counted as valid in any of the following circumstances:

@) The signerds voter registration was designated as inactive on the voter roll
at the time the petition was signed;

(b) The signer, according to the Boardds records, is not registered to vote at the
address listed on the petition at the time the petition was signed; provided
that an address on a petition which is different than the address which
appears on the Board's records shall be deemed valid if the signer's current
address is within the boundary from which the candidate seeks nomination
and the signer files a change of address form with the Board by no later than
5:00 p.m. on the 10" day after the candidate receives notice of the challenge;

(©) The signature is a duplicate of a valid signature;

(d) The signature is not dated,

(e) The petition does not include the address of the signer;

U] The petition does not include the name of the signer where the signature is
not sufficiently legible for identification;

(9) The circulator of the petition sheet was not a qualified petition circulator at
the time the petition was signed;
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(h)

(i)

()
(k)
(h
(m)

(n)

(0)

CHAPTER 17,
COMMITTEES OF POLITICAL PARTIES AND NATIONAL COMMITTEE PERSONS,
of Title 3 DCMR, ELECTIONS AND ETHICS, is amended as follows:

The circulator of the petition failed to complete all required information in
the circulatoros affidavit;

The signature is not made by the person whose signature it purports to be,
provided that registered voters who are unable to sign their names may
make their marks in the space for signature. These marks shall not be
counted as valid signatures unless the persons witnessing the marks shall
attach to the petition affidavits that they explained the contents of the
petitions to the signatories and witnessed their marks;

Reserved,;

Reserved,;

Reserved,;

The signer is not a registered voter in the ward or Single-Member District
from which the candidate seeks nomination at the time the petition was
signed;

On a petition to nominate a candidate in a primary election, the signer is not
registered to vote in the same party as the candidate at the time the petition

is signed; or

With respect to a petition for the office of Delegate to the U.S. House of
Representatives, the signer is not a U.S. citizen.

CANDIDATES: MEMBERS AND OFFICIALS OF LOCAL

Section 1702, PETITION FORM, is amended as follows:

Subsection 1702.7 is amended to read as follows:

1702.7

No nominating petition shall be issued to any person other than the candidate, or
the authorized slate representative, unless the Board receives written notice from
the candidate or slate representative which authorizes the Board to release petitions
in their name. The authorization shall include the following:

(a)
(b)
(©)

Candidateds name;
Office which the candidate seeks; and

Candidate or slate representativeds signature.
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Section 1705, FILING PETITIONS, is amended as follows:

Subsection 1705.1 is amended to read as follows:

1705.1

Before the nominating petition is filed, all sheets which comprise the petition shall
be assembled and serially numbered.

Section 1706, PETITION CHALLENGES, is amended to read as follows:

1706

1706.1

1706.2

1706.3

PETITION CHALLENGES

The Executive Director or his or her designee shall post nominating petitions, or
facsimiles thereof, in the Boardds office for public inspection and opportunity for
challenge on the basis of an insufficient number of valid signatures or any other
grounds by any qualified elector(s) for ten (10) days, including Saturdays, Sundays,
and holidays, beginning on the third (3rd) calendar day after the petition-filing
deadline required by law. A challenge to a nominating petition that is not properly
submitted to the Board within the challenge period shall not be accepted.

Except as provided in this section, the Board shall adjudicate the validity of each
properly filed challenge in accordance with the procedures prescribed in Chapter 4
of this title. A challenge to the validity of the signatures on the petition is properly
filed if:

@) It cites the alleged signature or circulator requirement defects, as set forth
in the signature validity rules of this chapter, by line and page;

(b) It is signed and submitted in-person at the Boardds office by a qualified
elector by no later than 5:00 p.m. on the 10" day of the challenge period:;

(© It alleges the minimum number of signature defects which, if valid, would
render the prospective candidate ineligible for ballot access; and

(d) It appears on its face to be based on a good faith review of each signature
and circulator affidavit. An absence of good faith may be determined where
the Boardos preliminary review of the challenge indicates that the defect(s)
alleged for a substantial number of signatures and/or circulator affidavits
could not reasonably be found to apply to such signatures and/or circulator
affidavits.

A challenge on grounds other than the alleged invalidity of any petition signature
will be properly filed if it concisely sets forth a procedural or other defect.

Upon the receipt of a properly filed challenge, the General Counsel or his or her
designee shall promptly serve a copy of the challenge upon the candidate in-person,
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1706.4

1706.5

1706.6

1706.7

1706.8

1706.9

by first-class mail, or by email. In addition, the Boardds General Counsel may
schedule a pre-hearing conference between the parties.

After the receipt of a properly filed challenge that is based on allegedly invalid
signatures, the Boardos staff shall search the Boardds permanent registration records
to prepare a recommendation to the Board as to the validity of the challenge. The
scope of the search shall be limited to matters raised in the challenge. In the event
Board staff discovers a fatal defect either on the face of a petition or pursuant to a
record search concerning a specific allegation or challenge, the Board may, on its
own motion, declare any signature(s) invalid, notwithstanding the defect was not
alleged or challenged; alternatively, the Board, in its discretion, may waive any
formal error.

The Board shall receive evidence in support of and in opposition to the challenge
and shall rule on the validity of the challenge no more than twenty (20) days after
the challenge has been filed. The Board shall consider any other evidence as may
be submitted, including but not limited to, documentary evidence, affidavits, and
oral testimony.

The Board, in view of the fact that it shall hear and determine the validity of the
challenge within a limited time, may limit examination and cross-examination of
witnesses to the following:

@ Objections and specifications of such objections, if any, to the nominating
petition; and

(b) Objections and specifications of such objections, if any, to the petition
challenge.

Based upon the evidence received, the Board shall either reject or uphold the
challenge, and accordingly grant or deny ballot access to the candidate whose
petition was challenged.

If a one (1)-member Board panel makes a determination on the validity of a
challenge, either the challenger or any person named in the challenged petition as
a nominee may apply to either the full Board or the District of Columbia Court of
Appeals for a review of such determination within three (3) days after the
announcement of the one (1)-member panel determination; provided that any
appeal to the full Board must be made in time to permit the Board to resolve the
matter by no later than twenty (20) days after the challenge has been filed. An
appeal from a full Board determination to the Court of Appeals shall be made within
three (3) days.

If at the expiration of the challenge period referred to in this section, no challenge
has been filed with respect to a nominating petition, the Executive Director, or his
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or her designee, shall certify the candidate, and the candidateds name shall be
printed on the ballot.

Section 1707, VALIDITY OF SIGNATURES, is amended as follows:

Section 1707.1 is amended to read as follows:

1707.1

Once a nominating petition has been challenged pursuant to this chapter, a signature
shall not be counted as valid in any of the following circumstances:

(@)

(b)

(©)
(d)
(€)
(f)

()

(h)

(i)

1)

The signerds voter registration was designated as inactive on the voter roll
at the time the petition was signed;

The signer, according to the Boardds records, is not registered to vote at the
address listed on the petition at the time the petition was signed; provided
that an address on a petition which is different than the address which
appears on the Board's records shall be deemed valid if the signer's current
address is within the boundary from which the candidate seeks nomination,
and the signer files a change of address form with the Board during the first
10 days following the date on which a challenge to the nominating petition
is filed.

The signature is a duplicate of a valid signature;
The signature is not dated,;
The petition does not include the address of the signer;

The petition does not include the name of the signer where the signature is
not sufficiently legible for identification;

The circulator of the petition sheet was not a qualified petition circulator at
the time the petition was signed;

The circulator of the petition failed to complete all required information in
the circulatoros affidavit;

The signature is not made by the person whose signature it purports to be;
provided that registered voters who are unable to sign their names may
make their marks in the space for signature. These marks shall not be
counted as valid signatures unless the persons witnessing the marks shall
attach to the petition affidavits that they explained the contents of the
petitions to the signatories and witnessed their marks;

Reserved;
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(K) Reserved,;
() Reserved,;

(m)  The signer is not a registered voter in the ward from which the candidate
seeks nomination at the time the petition was signed,;

(n)  The signer is not registered to vote in the same party as the candidate at the
time the petition is signed; or

(0) The signer is not a U.S. citizen.

CHAPTER 18, CHARTER AMENDING PROCEDURES, of Title 3 DCMR, ELECTIONS
AND ETHICS, is amended as follows:

Section 1800, GENERAL PROVISIONS, is amended to read as follows:

1800

1800.1

1800.2

GENERAL PROVISIONS

In accordance with the provisions of the D.C. Self-Government Act, the District
Charter may be amended by an act passed by the Council of the District of
Columbia and ratified by a majority of the registered qualified electors of the
District voting in the election held for ratification in accordance with the provisions
of this Chapter.

Any committee organized in support of, or in opposition to, a proposed Charter
amendment shall file a verified statement of contributions with the Office of
Campaign Finance.

CHAPTER 19, THE ADVISORY REFERENDUM PROCESS, of Title 3 DCMR,
ELECTIONS AND ETHICS, is amended as follows:

Section 1900, GENERAL PROVISIONS, is amended to read as follows:

1900

1900.1

1900.2

GENERAL PROVISIONS

In accordance with the provisions of the D.C. Self-Government Act, the Council of
the District of Columbia may, by Resolution, call a special election to present for
an advisory referendum vote of the people any proposition upon which the Council
desires to take action. Such election shall be implemented in accordance with this
Chapter.

Any committee organized in support of, or in opposition to, any advisory

referendum presented to voters shall file a verified statement of contributions with
the Office of Campaign Finance.
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Chapter 20, FREEDOM OF INFORMATION, of Title 3 DCMR, ELECTIONS AND
ETHICS, is amended as follows:

Section 2000, PURPOSE AND APPLICATION, is amended as follows:

Subsection 2000.1 is amended to read as follows:

2000.1

This Chapter contains the rules and procedures to be followed by the District of
Columbia Board of Elections (hereinafter “the Board") in implementing the
Freedom of Information Act, (D.C. Official Code § 2-531 et seq.)(fithe Acto or
AFOIAO).

Section 2002, REQUESTS FOR RECORDS, is amended as follows:

Subsection 2002.2 is amended to read as follows:

2002.2

A written request may be submitted on-line through the D.C. FOIA Public Access
Portal on the Boardds website or mailed, faxed, or e-mailed to the General Counsel.
The outside of the envelope or the subject line of the fax or e-mail shall state:
"Freedom of Information Act Request” or "FOIA Request”. In addition, a request
shall include a daytime telephone number, e-mail address, or mailing address for
the requester.

Section 2008, FEES, is amended as follows:

Subsection 2008.7 is amended to read as follows:

2008.7

Remittance shall be in the form either of a personal check or bank draft on a bank
in the United States or a postal money order. Remittance shall be made payable to
the order of the D.C. Treasurer and mailed or otherwise delivered to the General
Counsel for the Board.
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DEPARTMENT OF ENERGY AND ENVIRONMENT

NOTICE OF FINAL RULEMAKING

The Acting Director of the Department of Energy and Environment (DOEE), pursuant to the
authority set forth in the Sustainable Solid Waste Management Amendment Act of 2014,
effective February 26, 2015 (D.C. Law 20-154; D.C. Official Code § 8-1041.01 et seq.), as
amended by the Battery and Electronic Stewardship Amendment Act of 2022, effective March
10, 2023 (D.C. Law 24-320; 70 DCR 3551) (Act); and Mayorbs Order 2015-250, dated
December 8, 2015, hereby gives notice of the adoption of the following amendments to Chapter
41 (Electronics Stewardship) of Title 20 (Environment) of the District of Columbia Municipal
Regulations (DCMR).

This final rulemaking amends relevant provisions of the chapter to align with the Act, clarifies
requirements, and repeals unnecessary provisions.

1)

()
©)

(4)

Q)

(6)

(")

(8)

Subsection 4100.2 is amended to establish a deadline for a manufacturer that sells
less than 100 units of covered electronic equipment in the most recent calendar
year to request a determination from the Department that the manufacturer
qualifies for an exemption and to clarify that the manufacturer is also exempt
from paying a registration fee and other specified requirements;

Subsection 4100.4 is amended to reflect the repeal of Subsection 4100.5;

Subsection 4100.5 is repealed as unnecessary because the definition of ficovered
electronic equipmento excludes sales to the federal and District governments;

Subsection 4100.7 is amended to delete the words fior unitso to clarify that a
representative organization should calculate the percent market share for each
manufacturer using the weight of covered electronic equipment;

Subsection 4100.8 is amended to delete the words iThe Department may requesto
and instead require inclusion of data in registration applications broken down by
category. The subsection also specifies that the data must be provided by units
and weight;

Subsection 4100.9 is amended to clarify that an applicant that collected and
recycled covered electronic equipment must include the contact information for
the recyclers it uses in its registration application;

Subsection 4100.10 is amended to clarify that DOEE may firequireo rather than
firequesto additional information to be included in a registration application;

Subsection 4100.11 is repealed. DOEE no longer publishes third-party

accreditation certifications on its website as D.C. Official Code § 81 1041.03(b)(8)
establishes the certification requirements;
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(9)

(10)

(11)

(12)

Subsection 4102.2 is amended to clarify and simplify calculation of the shortfall
fee. The term fiprevious calendar yearo is replaced with fithe calendar year prior to
the calendar year the registration is due.0 The formula is simplified to remove
calculation of equipment sold to the federal and District government as the
definition of covered electronic equipment excludes sales to these entities. Several
additional changes make the formula easier to understand and apply without
changing the substance of the shortfall fee calculation;

Paragraphs 4102.5(a) and (b) are amended to require a representative organization
to submit collection data to DOEE on a quarterly basis and replace the phrase
fiparticipating residentsd with Aindividuals, small nonprofit organizations, and
small businesseso to conform with the language of the Act. Paragraph 4102.5(b) is
amended to add the phrase fiincluding those in underserved communitieso to
reflect the requirements of D.C. Official Code 8§ 8-1041.05(a)(3)(B));

Section 4104 is repealed as unnecessary. The content of this section is addressed
by the Office of Administrative Hearings rules set forth at Title 1, Chapter 28, of
the DCMR; and

Subsection 4199.1 is amended to delete the lead-in phrase fiwhen used in this
chapter or Title I, Subtitle B of the Sustainable Solid Waste Management
Amendment Act of 2014, as amended,0 as unnecessary. The amendment also adds
the sentence fiThe term "covered electronic equipment” also does not include
equipment that is sold to the District government or the federal government.o to
the definition of fiCovered electronic equipment,0 and deletes the phrase fior
wholesale transactions among a manufacturer, wholesaler, and retailero from the
definition of fAiSale or soldo to conform with the Act. An unnecessary word
(fisectiono) is deleted from the definition of iMinimum collection share.0

A Notice of Proposed Rulemaking was published in the District of Columbia Register on August
11, 2023, 70 DCR 011008. A thirty (30) day comment period on the proposed rulemaking ended
on September 11, 2023. No comments were received, and no changes have been made to the text
of the rule as proposed.

The Director adopted these rules as final on December 6, 2023, and they shall become effective
upon publication of this notice in the District of Columbia Register.

Chapter 41, ELECTRONICS STEWARDSHIP, of Title 20 DCMR, ENVIRONMENT, is
amended as follows:

Section 4100, REQUIREMENTS FOR ELECTRONIC MANUFACTURERS, is amended

as follows:

Subsection 4100.2 is amended to read as follows:
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4100.2

A manufacturer that sells less than one hundred (100) covered electronic
equipment units in the District in the most recent calendar year shall:

(a)

(b)

(©)

(d)

Be exempt from labeling covered electronic equipment with a readily
visible brand identifying the manufacturer;

Be exempt from submitting an application for registration, pursuant to
D.C. Official Code § 8-1041.03(b);

By October 1 of each year, request a determination from the Department
that the manufacturer qualifies for an exemption described in this
subsection. The request shall be on a form prescribed by the Department,
and include:

Q) Relevant manufacturer contact information;
2 A list of brand names sold by the manufacturer in the District; and

3 Any other information needed for the Department to determine
whether the applicant qualifies for the exemption; and

Be exempt from paying an annual registration fee as specified in D.C.
Official Code § 8-1041.04(a)(1) and from fulfilling the responsibilities
listed in D.C. Official Code 8 8-1041.05(a)-(f) as specified in D.C.
Official Code § 8-1041.05(g).

Subsection 4100.4 is amended to read as follows:

4100.4

When submitting an annual registration application or ensuring compliance with
an applicantés minimum collection share, the applicant shall calculate the weight
and units of covered electronic equipment sold in the District by:

(a)
(b)

Using District sales data; or

Multiplying the weight or units of covered electronic equipment sold
nationally with the quotient of the Districtds population divided by the
national population. Populations shall be estimated by using the most
recent estimates provided by the United States Census Bureau.

Subsection 4100.5 is repealed.

Subsection 4100.7 is amended to read as follows:

4100.7

When a representative organization submits an implementation plan to the
Department according to D.C. Official Code § 8-1041.03(b)(9), the applicant shall
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calculate the market share percentage of each manufacturer in the representative
organization by:

@ Using District sales data; or

(b) Multiplying the weight of covered electronic equipment sold nationally
with the quotient of the Districtds population divided by the national
population. Populations shall be estimated by using the most recent
estimates provided by the United States Census Bureau.

Subsection 4100.8 is amended to read as follows:

4100.8 Registration applicants shall include data on covered electronic equipment sold in
the District as follows:

@ Total number of units and weight, and
(b) Number of units and weight by category of covered electronic equipment.

Subsection 4100.9 is amended to read as follows:

4100.9 An applicant that collected and recycled covered electronic equipment in the
previous calendar year shall include the contact information of the electronic
recyclers used.

Subsection 4100.10 is amended to read as follows:

4100.10 The Department may require a manufacturer submitting a registration application
to include additional information or data needed to implement the Act or this
chapter.

Subsection 4100.11 is repealed.

Section 4102, REGISTRATION AND SHORTFALL FEES, is amended as follows:

Subsection 4102.2 is amended to read as follows:

4102.2 @ If a manufacturer or partnership that has properly submitted an application
for registration did not comply with D.C. Official Code § 8-1041.05(a)(1)
or (2) in the calendar year prior to the calendar year the registration is due,
the application for registration under 8 8-1041.03 shall be accompanied by
a shortfall fee determined by the following:

(A/B)x100% = C

where:
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(b)

(©)

(d)

A= The weight of covered electronic equipment, in pounds, the
manufacturer or partnership collected in the District and recycled
or reused in the calendar year prior to the calendar year the
registration is due;

B = The minimum collection share, in pounds, for the manufacturer or
partnership in the calendar year prior to the calendar year the
registration is due; and

C = The percentage of the minimum collection share achieved.

If C is greater than or equal to 90% but less than 100%, the shortfall fee is
(B-A)*$0.30;

If C is greater than or equal to 50% but less than 90%, the shortfall fee is
(B-A)*$0.40; and

If C is less than 50%, the shortfall fee is (B-A)*$0.50.

Subsection 4102.5 is amended to read as follows:

4102.5 Representative organizations meeting the convenient collection service for
District residents, small nonprofit organizations, and small businesses shall:

(a)

(b)

(©)

On a quarterly basis, submit collection data to the Department, including
weight of covered electronic equipment collected and the numbers of
individuals, small nonprofit organizations, and small businesses that
brought covered electronic equipment to each permanent publicly
accessible collection site and collection event.

Conduct public outreach and awareness activities, in keeping with each
representative organizationés implementation plan, to ensure that District
residents, small nonprofit organizations, and small businesses, including
those in underserved communities, are aware of the availability and
location of collection sites and events.

Follow the Departmentés operating guidelines for permanent drop-off
sites.

Section 4104, ADMINISTRATIVE APPEALS AND JUDICIAL REVIEW, is amended as

follows:

4104 [Repealed]

Section 4199, DEFINITIONS, Subsection 4199.1, lead-in text is amended to read as follows:
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The following words or phrases shall have the meaning as described (some of the
definitions were codified in the Act, indicated as [Statutory], and are reprinted
below for regulatory efficiency):

The definition of AiCovered electronic equipmento is amended to read as follows:

Covered electronic equipment i

(a)

(b)

(©)

The term ficovered electronic equipmentd means computers and
computer peripherals, including keyboards, electronic pointing
devices, printers, computer monitors and display devices, laptops
or other portable computers, and portable digital music players that
have memory capability and are battery-powered, televisions, and
television peripherals.

The term ficovered electronic equipmento does not include a motor
vehicle, part of a motor vehicle, or a component part of a motor
vehicle assembled by, or for, a vehicle manufacturer or franchised
dealer, including replacement parts for use in a motor vehicle;
telephones of any type, including mobile telephones, a personal
digital assistant, a global positioning system, or a hand-held
gaming device, household appliances, or covered electronic
equipment that is contained within a clothes washer, clothes dryer,
refrigerator, refrigerator and freezer, microwave oven,
conventional oven or range, dishwasher, room air conditioner,
dehumidifier, air purifier, water heater, or exercise equipment,
equipment that is functionally or physically part of a larger piece
of equipment intended for use in an industrial, research and
development, or commercial setting, security or anti-terrorism
equipment, monitoring and control instrument or system,
thermostat, hand-held transceiver, server other than a small-scale
server, cash register or retail self-checkout system, stand-alone
storage product intended for use in industrial, research and
development, or commercial settings, medical equipment that
contains a cathode ray tube, a flat panel display or similar video
display device, and that is not separate from the larger piece of
medical equipment, or other medical devices as defined under the
Federal Food, Drug, and Cosmetic Act.

The term ficovered electronic equipmentd also does not include
equipment that is sold to the District government or the federal
government.

The definition of iMinimum collection shareso is amended to read as follows:
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Minimum collection share - the amount, in pounds, to be met or exceeded, of
covered electronic equipment, as calculated under D.C. Official Code 8§
8-1041.05(b)(1), that a manufacturer shall collect and recycle, or arrange
to be collected and recycled or reused.

The definition of fiSale or soldo is amended to read as follows:

Sale or sold - any transfer of the absolute title to property for a certain agreed
price, from a manufacturer or retailer, including transactions conducted
through retail sales outlets, catalogs, mail, the telephone, the internet, or
any electronic means; this includes the transfer of title of new products or
used products that may have been refurbished by the manufacturer or a
manufacturer-approved party, but does not include consumer-to-consumer
second-hand transfer, the transfer of used covered electronic equipment, or
a lease of covered electronic equipment.
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DISTRICT OF COLUMBIA BOARD OF ELECTIONS

NOTICE OF PROPOSED RULEMAKING

The District of Columbia Board of Elections, pursuant to the authority set forth in the District of
Columbia Election Code of 1955, approved August 12, 1955, as amended (69 Stat. 699; D.C.
Official Code 8 1-1001.05(a)(14) (2016 Repl. & 2019 Supp.)), hereby gives notice of proposed
rulemaking action to adopt amendments to Chapter 1, (Organization of the Board of Elections),
Chapter 5, (Voter Registration), and Chapter 16 (Candidate Nomination: Delegate to The U.S.
House of Representatives, Mayor, Chairman and Members of the Council of the District of
Columbia, Attorney General, U.S. Senator, U.S. Representative, Members of The State Board of
Education, and Advisory Neighborhood Commissioner) of Title 3 (Elections and Ethics) of the
District of Columbia Municipal Regulations (DCMR).

The purpose of the amendments to these regulations is to correct errors to a rule that expresses the
elections in which non-citizens can participate and a rule that indicates which offices non-citizens
can vote for, and to conform certain of the Boardds regulations regarding its notice/agenda, closed-
session, and minutes procedures to the District of Columbia governmentis Open Meetings Act.

The Board gives notice of its intent to take final rulemaking action to adopt these amendments in
not less than thirty (30) days from the date of publication of this notice in the District of Columbia
Register.

CHAPTER 1, ORGANIZATION OF THE BOARD OF ELECTIONS, of Title 3 DCMR,
ELECTIONS AND ETHICS, is amended as follows:

Section 102, MEETINGS, is amended to read as follows:
102 MEETINGS

102.1 Board members are charged with providing ultimate oversight over the activities
and affairs of the agency. Members should make every effort to ensure their
participation in all Board activities.

102.2 Board attendance is directly correlated to Board participation and thereby to the
success of the agency and its mission. All Board members are expected to be
physically present at all scheduled meetings unless some other form of attendance
has been approved by the Chair.

102.3 Except as provided otherwise by statute, a quorum of the Board shall consist of no
fewer than two (2) members of the Board and shall be necessary to conduct official
Board business. At the discretion of the Chairperson, any member may participate
in a meeting of the Board by means of a video conference, telephone conference or
by any means of communication by which all persons participating in the meeting
are able to hear one another, and such participation shall constitute presence in
person at the meeting.
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102.4

102.5

102.6

102.7

102.8

102.9

102.10

At the beginning of each calendar year, a preliminary schedule of regular meetings
for the year, which the Board has discretion to change, shall be published in the
District of Columbia Register. The publication of this schedule shall serve as proper
legal notice of all of the Boardds regular meetings. Regularly scheduled Board
meetings shall be held on the first Wednesday of each month, or at least once each
month, at a time and place to be determined by the Board. Additional meetings may
be called as needed by the Board. Notice of additional meetings or notice of changes
to regularly scheduled meetings shall be published on the Boardds website as early
as possible, but not less than forty-eight (48) hours or two business days in advance,
whichever is greater, except in the case of emergency.

In addition to the publication of the preliminary schedule of regular meetings for
the year in the District of Columbia Register, the Board shall provide notice of each
regular meeting, which shall include the planned agenda for such meeting, on its
website as early as possible, but not less than forty-eight (48) hours or two business
days in advance of such meeting, whichever is greater. Copies of the agenda shall
be available to the public at the meeting. Nothing in this section shall preclude the
Board from amending the agenda at the meeting.

The meetings of the Board shall be open to the public, with the exception of
executive sessions entered into pursuant to D.C. Official Code § 2-575(b).

Meeting minutes are a matter of public record and shall include the vote of each
member on each action. A preliminary, pre-approval draft copy of the minutes from
each Board meeting shall be posted on the Boardds website within three (3) business
days after the meeting. A final version of the minutes from each Board meeting
shall be posted on the Boardds website no later than the next regular meeting of the
Board. Electronic and hard copies of the final version of the minutes shall be made
available upon request to the Office of the General Counsel.

Meeting transcripts shall be recorded stenographically under the supervision of the
Office of General Counsel, or by other means, by an official reporter who may be
designated from time-to-time by the Board. Transcripts shall be open for inspection
in the Office of the General Counsel and on the Boardos website. Paper copies of
the official transcript shall be available upon payment to the Board of the charges
fixed for copies otherwise provided through information requests except that the
Office of General Counsel may waive the fee for parties appearing at a meeting in
a contested matter.

The Board encourages comments on any issue under the jurisdiction of the Board
at its regular meetings and will provide the public with a reasonable opportunity to
appear before the Board and offer such comments.

To ensure the orderly conduct of public Board meetings, public comments may be
limited with respect to the number of speakers permitted and the amount of time
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102.11

102.12

102.13

102.14

allotted to each speaker; however, the Board will not discriminate against any
speaker on the basis of his or her position on a particular matter.

Any member of the public who intends to comment regarding any agenda item or
any issue under the jurisdiction of the Board is encouraged to notify the Board in
advance of his or her intent to do so, providing his or her name and the topic on
which he or she wishes to speak. Such notification may be provided to the Office
of the General Counsel. No person shall be prevented from speaking at a Board
meeting simply because he or she has not provided advance notice of his or her
intent to do so.

Members of the public who wish to submit items for consideration by the Board
shall do so in writing one (1) week in advance. Failure to submit an item in advance
as required may, within the Boardds discretion, result in the matter being continued
until the next regularly scheduled meeting.

Meetings may be adjourned from time-to-time. If the time and place of resumption
is publicly announced when the adjournment is ordered, no further notice shall be
required.

Any remedy for an allegedly improperly closed meeting or a defect in notice shall
be limited to that provided in D.C. Official Code § 2-579.

CHAPTER 5, VOTER REGISTRATION, of Title 3 DCMR, ELECTIONS AND ETHICS,
is amended as follows:

Section 500, GENERAL REQUIREMENTS FOR REGISTRATION, is amended as follows:

Subsection 500.2 is amended to read as follows:

500.2

A person is a fiqualified electoro if they:

@ For a primary election, are at least seventeen (17) years of age and will be
eighteen (18) on or before the next general election, or for a general or
special election, are at least eighteen (18) years of age on or before the date
of the general or special election;

(b) Avre a citizen of the United States, except that this provision shall not apply
in elections for the offices of Mayor, Members of the Council, Attorney
General, Members of the State Board of Education, or Advisory
Neighborhood Commissioners, or for elections on any ballot questions;

(©) [Repealed];
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(d) Have maintained a residence in the District for at least thirty (30) days
preceding the next election and do not claim voting residence or the right to
vote in any state, territory, or country; and

(e) Have not been adjudged legally incompetent to vote by a court of competent
jurisdiction.

CHAPTER 16, CANDIDATE NOMINATION: DELEGATE TO THE U.S. HOUSE OF
REPRESENTATIVES, MAYOR, CHAIRMAN AND MEMBERS OF THE COUNCIL OF
THE DISTRICT OF COLUMBIA, ATTORNEY GENERAL, U.S. SENATOR, U.S.
REPRESENTATIVE, MEMBERS OF THE STATE BOARD OF EDUCATION, AND
ADVISORY NEIGHBORHOOD COMMISSIONER, of Title 3 DCMR, ELECTIONS AND
ETHICS, is amended as follows:

Section 1607, VALIDITY OF SIGNATURES, is amended as follows:
Paragraph 1607.1(0) is amended to read as follows:

(0) With respect to a petition for the office of Delegate to the U.S. House of
Representatives, U.S. Senator, or U.S Representative, the signer is not a
U.S. citizen.

All persons desiring to comment on the subject matter of this rulemaking should file written
comments by no later than thirty (30) days after the date of publication of this notice in the District
of Columbia Register. Comments should be filed with the Office of the General Counsel, Board
of Elections, 1015 Half Street S.E., Suite 750, Washington D.C. 20003. Please direct any questions
or concerns to the Office of the General Counsel at 202-727-2194 or ogc@dcboe.org. Copies of
the proposed rules may be obtained at cost from the above address, Monday through Friday,
between the hours of 9:00 a.m. and 4:00 p.m.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

ADMINISTRATIVE ISSUANCE SYSTEM

Mayor's Order 2023-148
December 8, 2023

SUBJECT: Delegation — Authority to the Director of the Department of Buildings to Issue
Rules

ORIGINATING AGENCY: Office of the Mayor

By virtue of the authority vested in me as Mayor of the District of Columbia pursuant to sections
422(6) and (11) of the District of Columbia Home Rule Act, approved December 24, 1973, 87
Stat. 790, Pub. L. 93-198, D.C. Official Code §§ 1-204.22(6) and (11), it is hereby ORDERED
that:

1. The Director of the Department of Buildings is delegated the authority vested in the Mayor
by section 401(a) of the Department of Buildings Establishment Act of 2020, effective
April 5, 2021, D.C. Law 23-269, D.C. Official Code § 10-564.01(a).

2. This Order supersedes all prior Mayor's Orders to the extent of any inconsistency.

3. EFFECTIVE DATE: This Order shall become effective immediately.

W >\.\
MURIEL BOWSER
{ AYOR

ATTEST: »
KIMBERLY A. BASSETT
SECRETARY OF STATE OF THE DISTRICT OF COLUMBIA
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OFFICE OF ADMINISTRATIVE HEARINGS
DISTRICT OF COLUMBIA ADVISORY COMMITTEE

NOTICE OF PUBLIC MEETING

In accordance with D.C. Code A2-576(1), the Advisory Committee to the Office of Administrative
Hearings hereby gives notice that it will meet on Thursday, December 21, 2023, at 1:30 pm. The
meeting will be hybrid (in-person and online via WebEXx). The meeting will be held in the Hearing
Room of the Board of Ethics and Government Accountability, Marion S. Barry Building, 441
Fourth Street, NW, 540S. Below is the Agenda and WebEx information for this meeting.

MEETING AGENDA
1. Welcome and Call to Order
2. Introductions
3. Remarks from the Chief ALJ
a. Update on staffing and vacancies;
b. Key case/decisions update;
c. Tech updates;
d. Trend lines on new case filings/backlogs; and
e. Other key issues.
4, Open Microphone from Agency GCs and ALJs
5. Open Microphone from Other Members of the Public (time permitting)
6. Old Business
7. New Business
a. Discussion of draft amendments to OAH rules

8. Adjournment
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Meeting Link:

https://dcnet.webex.com/dcnet/j.php?MTID=m2db14b3be906572044d41969¢c7427e0c

Webinar number (access code): 2306 997 1686

Webinar password: (Use if requested) FQQqrgpeb832 (37774732 from phones and video
systems)

More ways to join:

Join by phone: +1-202-860-2110 US Toll (Washington, DC) or 1-650-479-3208
Call-in number (US/Canada)

Join by video system: Dial 23069971686@dcnet.webex.com

You can also dial: 173.243.2.68 and enter your webinar number.

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.

For more information, please contact Lisa Wray, Executive Assistant at (202) 724-7681 or
lisa.wray@dc.gov.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
COMMISSION ON THE ARTS AND HUMANITIES

NOTICE OF PUBLIC MEETING

The District of Columbia Commission on the Arts and Humanities Board of Commissioners will
hold its regular monthly business meeting on Monday, December 18, 2023, at 5:30 pm. Below is
a draft agenda for the meeting. Updates to the meeting agenda will be posted on the Commissionds
website at www.dcarts.dc.gov.

The meeting will be livestreamed on the Commissionds YouTube channel. Members of the public
are invited to observe the live broadcast of the meeting online at https://bit.ly/dcartsyoutube. A
recording of the meeting will be available on the Commissionds website.

DRAFT AGENDA

Call to Order

Roll Call and Determination of Quorum
Land Acknowledgement

Welcome Presentation

o M w D E

Public Comment Period i Members of the public may request three minutes to make public
comments before the Board. Requests to make public comments must be submitted by noon
on the Friday before the meeting via the online form at https://dcarts.dc.gov/page/cah-
public-comment-signup-form

6. Executive Directoris Report
7. Finance Update
8. Committee Reports
8.1. Special Committee Report Art Week DC
8.2. Special Committee Report CAH Foundation
9. Unfinished and New Business
10. Adjournment

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.
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DEPARTMENT OF BEHAVIORIAL HEALTH
NOTICE

The Director of the Department of Behavioral Health (\DBHO0 or iDepartmento), pursuant to the
authority set forth in AA5113, 5115, 5117, and 5118 of the Department of Behavioral Health
Establishment Act of 2013, effective December 24, 2013 (D.C. Law 20-61; D.C. Official Code
AA7-1141.02, 7-1141.04, 7-1141.06 and 7-1141.07), hereby gives notice that effective
December 1, 2023, DBH will accept applications for certification for Mental Health Rehabilita-
tion Services (MHRS) Core Services Agency (CSA) as defined by Chapter 34, Title 22-A of the
District of Columbia Municipal Regulations and Substance Use Disorder Treatment and Recov-
ery Providers as defined by Chapter 63, Title 22-A of the District of Columbia Municipal Regu-
lations as follows:

Substance Use Disorder Treatment Level of Care & Specialty Services Current Status
Level: Opioid Treatment Program (OTP) OPEN
Level 1 Outpatient OPEN
Level 2.1 Intensive Outpatient OPEN
Level 2.5 Day Treatment OPEN
Level 3.1 Clinically Managed Low-Intensity Residential OPEN
Level 3.3 Clinically Managed Population-Specific High-Intensity OPEN
Level 3.5 Clinically Managed High-Intensity Residential (Adult) or OPEN
Clinically Managed Medium-Intensity Residential (Youth)

Level 3.7 WM Medically Monitored Intensive Inpatient Withdrawal OPEN
Management

Level R Recovery Support Services OPEN
Medication Management OPEN
Adolescent i Community Reinforcement Approach (ACRA) OPEN
Medication Assisted Treatment (MAT) OPEN
Trauma Recovery Empowerment Model (TREM) OPEN
Environmental Stability OPEN

015872



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

MHRS Provider Core/Sub-provider/Specialty Current Status
Core Services Agency Adult OPEN
Core Services Agency Child Youth OPEN
Child Choice OPEN
Health Home CLOSED
Diagnostic/Assessment OPEN
Medication-Somatic Treatment OPEN
Counseling and Psychotherapy OPEN
Trauma Recovery Empowerment Model (TREM) OPEN
Trauma Systems Therapy (TST) OPEN
Trauma-Focused Cognitive Behavioral Therapy (TF-CBT) OPEN
Child-Parent Psychotherapy for Family Violence (CPP-FV) OPEN
Clubhouse OPEN
Community Support OPEN
Crisis/Emergency OPEN
Rehabilitation/Day OPEN
Intensive Day Treatment (Child and Youth) OPEN
Intensive Day Treatment (Adults) OPEN
CBI Level | (Multi-Systemic Therapy) OPEN
CBI Level 11 OPEN
CBI Level 1lI OPEN
CBI Level IV (Functional Family Therapy) OPEN
Assertive Community Treatment CLOSED
Supported Employment Limited to currently certified SUD
providers
Community Based Intervention (CBI) Substance Use Disorder (SUD)

OPEN indicates that DBH is accepting new certification applications as of December 1, 2023.
CLOSED indicates that DBH is not accepting new certification applications as of January 24,
2020.

This supersedes DBHds Notice published on January 24, 2020, in the D.C. Register. All other
moratoriums shall remain in effect.
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This notice is solely for parties interested in certification. Obtaining certification does not
guarantee that the applicant will receive a Human Care Agreement or local-only funding. Suc-
cessful applicants must meet all contract requirements as determined by the Office of Contract-
ing and Procurement prior to receiving a Human Care Agreement and the award of a Human
Care Agreement is subject to availability of funds.

All questions regarding this Notice should be directed to Christine Phillips, DBH Division of
Certification, at christine.phillips@dc.gov.
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BRIYA PUBLIC CHARTER SCHOOL
NOTICE: REQUEST FOR PROPOSALS

Briya Public Charter School in accordance with section 2204(c) of the District of Columbia
School Reform Act of 1995 solicits proposals for SY23-24

1 Related/Special Education Services

Proposals should be submitted in PDF format and for any further information regarding this
notice to bids@briya.org no later than 4:00 pm Tuesday, December 26, 2023.
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DEPARTMENT OF BUILDINGS
BOARD OF CONDEMNATION AND INSANITARY BUILDINGS

Regular meetings of the Board of Condemnation and Insanitary buildings will be held on the
following dates from 10:00 a.m. to 12:00 p.m. via teams. Login instructions for each meeting
will be provided on the District of Columbia Office of Open Government website at:
https://www.open-dc.gov/public-bodies/board of condemnation and insanitary buildings

Wednesday, January 24, 2024
Wednesday, February 21, 2024
Wednesday, March 20, 2024
Wednesday, April 24, 2024
Wednesday, May 22, 2024
Wednesday, June 26, 2024
Wednesday, July 24, 2024
Wednesday, August 28, 2024
Wednesday, September 25, 2024
Wednesday, October 23, 2024
Wednesday, November (No meeting)
Wednesday, December 11, 2024

The BCIB Meeting Calendar and copies of associated meeting minutes and agendas are available

on the District of Columbia Office of Open Government website at:
KiiiL)akk & & 612LISyiR06I20KLIE0H0M02RISEKO2 IR 2F 02yRSY Y12y 1yR lyAl-ylil-ie oditRly3d
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DEPARTMENT OF BUILDINGS

NOTICE OF SUBSTANTIAL UNDUE ECONOMIC HARDSHIP DETERMINATION

RE:
Address: Square: Lot:
615 Kennedy St. NW 3207 0075

Dear Sir/Madam:

The Department of Buildings, (DOB), has reviewed and granted your request for Hardship for the
above property for real property tax year for Y2023 2" half for the following reasons: You
provided sufficient evidence to support your extraordinary circumstances and hardship.

Pursuant to D.C. Code 842-31318.06 (b), Paragraph 5, TA vacant building shall
be exempted by the Mayor in extraordinary circumstances and upon a showing of
substantial undue economic hardship.

(B) The exemption may be granted for a period of up to 24 months, subject to
renewal on the basis of continuing extraordinary circumstances and substantial
undue economic hardship.T

Annually you are required by law to register vacant property or seek an exemption for the current
tax year. DOB will immediately notify the Office of Tax and Revenue (OTR) to reclassify the
subject property as exempt or Class 1/Class 2. Please visit mytax.dc.gov to inquire about refunds,
updated tax bills or payment.

DOB reserves the right to revoke this exemption if the building is not maintained in accordance
with the Vacant Building Maintenance standards, or if disqualifying information is obtained. To
learn more about the vacant building registration process or inspection requirements, please visit

dob.dc.gov.

If you have questions regarding this decision, please contact Carousel Moore, Program Support
Specialist at (202) 442-4541.

Sincerely,

Donald Sullivan

Program Manager

Office of Residential Inspections
(202) 442-4406
donald.sullivan@dc.gov
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DEPARTMENT OF BUILDINGS

NOTICE OF SUBSTANTIAL UNDUE ECONOMIC HARDSHIP DETERMINATION

RE:
Address: Square: Lot:
2617 Garfield Street, NW 2107 0026

Dear Sir/Madam:

The Department of Buildings, (DOB), has reviewed and granted your request for Hardship for the
above property for real property tax year for EY2024 for the following reasons: You provided
sufficient evidence to support your extraordinary circumstances and hardship.

Pursuant to D.C. Code 842-31318.06 (b), Paragraph 5, TA vacant building shall
be exempted by the Mayor in extraordinary circumstances and upon a showing of
substantial undue economic hardship.

(B) The exemption may be granted for a period of up to 24 months, subject to
renewal on the basis of continuing extraordinary circumstances and substantial
undue economic hardship.T

Annually you are required by law to register vacant property or seek an exemption for the current
tax year. DOB will immediately notify the Office of Tax and Revenue (OTR) to reclassify the
subject property as exempt or Class 1/Class 2. Please visit mytax.dc.gov to inquire about refunds,
updated tax bills or payment.

DOB reserves the right to revoke this exemption if the building is not maintained in accordance
with the Vacant Building Maintenance standards, or if disqualifying information is obtained. To
learn more about the vacant building registration process or inspection requirements, please visit

dob.dc.gov.

If you have questions regarding this decision, please contact Theresa Hollins, Program Support
Specialist at (202) 442-4377.

Sincerely,

Donald Sullivan

Program Manager

Office of Residential Inspections
(202) 442-4406
donald.sullivan@dc.gov
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DIGITAL PIONEERS ACADEMY PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS

Digital Pioneers Academy Public Charter School in accordance with section 2204(c) of the
District of Columbia School Reform Act of 1995 solicits proposals for SY23-24

9 Recruitment and Staffing Services

Proposals should be submitted in PDF format and for any further information regarding this
notice at bids@digitalpioneersacademy.org no later than 3:00 pm Tuesday, January 2, 2024.
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BOARD OF ELECTIONS

CERTIFICATION OF ANC/SMD VACANCY

The District of Columbia Board of Elections hereby gives notice that there is a vacancy in (1) one
Advisory Neighborhood Commission office, certified pursuant to D.C. Official Code A 1-
309.06(d)(2); 2001 Ed; 2006 Repl. Vol.

VACANT: 5A07

Petition Circulation Period: Monday, December 18, 2023 thru Monday, January 8, 2024
Petition Challenge Period: Thursday, January 11, 2024 thru Thursday, January 18, 2024

Note: The deadline to file petitions or challenges is 4:45 p.m. on the date listed above.

Candidates seeking the Office of Advisory Neighborhood Commissioner, or their representatives,
may pick up nominating petitions by email at candidate@dcboe.org or in-person during office
hours at the following location:

D.C. Board of Elections
1015 Half Street, SE, Suite 750
Washington, DC 20003

For more information, the public may call 202-727-2525.
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BOARD OF ELECTIONS

Certification of Filling a Vacancy
In Advisory Neighborhood Commission

Pursuant to D.C. Official Code A1-309.06(d)(6)(D), if there is only one person qualified to fill
the vacancy within the affected single-member district, the vacancy shall be deemed filled by the
qualified person. As such, the Board hereby certifies that vacancies have been filled in the
following single-member districts by the individuals listed below:

Abel Amene
Single-Member District 4D02

Randy Zmuda
Single-Member District 4E04

015881



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

50/¢ _h1w5 hC 9[9/¢Lhb{
ahbt [, wothw¢ hC £h¢9w wIDL{¢w I ¢Lhb {¢ ¥ ¢L{¢L/{
/¢ =159 woDL{¢w!I¢lhb {jaalw,
1{ hC bh+9a.9w ot HfHO

=1w5 5%9a wot {¢D brt hel ¢the!t[{
" MHIOTM MdTH pnd yIppT opMm polTpn
H oninvc olpsc Hy D danyn MHT nTiTMyY
o oylnyy oldec ooy J3HHO OH( pHIonn
n NcUHy MYHT NnTH ylnde onm pcitcn
D PMJ/IHH HIMOS ccn danH nge colTmn
c nniden pLanc nwi miloyn nTMm CMHTM
T nricom MTHN ppp yInan MHP pyiTody
y nMHMY MdTn ngm ylnde roc PHIHMV
¢het[{ oncivoy HHIMOM OITHN TMHoy OIHTC nncipar
tSI0SylI3S o8 | Tyedp: ouTT: odaiz MPIPAAZ by MU 2
e

5{¢ewl/¢ hC/h[ja.Ll! _h1w5 hC9[9/¢Lhb{ ahb¢I[, wothw¢ hC
+h¢9w woDL{¢w ! ¢Lhb {¢ 1 ¢L{¢L/{ Tb5 woDL{¢w!¢Lhb ¢wIb{!/¢Lhb{
1{hC ¢199b5 hC bh+9a . 9w oni HHO

/h+9wlbD /L¢_1=150 ¢he 1 [{ . Y ’
2151 twa/Lb/¢I 1b5 thwe, b

mivp 1 ETC {ew99¢1 {9 {;L¢9 Tpn
21{1lbD¢hbl 5/ Hno
OHH) THTTHPHP
KiiLlkk&r & &tR002502113

tSI1-4S yRiSY
14 |- Sadtd 27 (KS Hnnn DSySII £ 9tS0URyT GKS [IOSHGH il y i lié 1a y2 t2y=35 | Y1220 LBl ty iKS Siaiiod 27 /2ty ol
I yRIa GKSIST2US TySH3ofS (2 KERLBY'HI@ SESOli2yas {SS 5¢/¢ hTTion t /2RS 3 mmmnnmony 0KioHi CKSH ydX oS K- ¢S
oSSy y020LAN (SRIyT2 (KS ahe 1€ OF (S3R18¢

¢KS RIFFSISY0S ty @050 iSTail- iy ydY oSia M2y fl-ai Y 2yiKE NSLANG 1 Rig d2 GKS NSY 241t 21 §20SN& ly - 0020R- yOS
SIIKIKS OISYWAI-E Y'I-if OF yBl- 31 I LBNG 27 (1KS 1S3k 1) ¢2030 N2t iél Y- tyiSyr yoS L3l Yo {SS ¢iitS o 5/aw 3 puyt

015882



DISTRICT OF COLUMBIA REGISTER

VOL. 70 - NO. 50

50/¢ _h1w5 hC 9[9/¢Lhb{
ahbt¢ [, wothw¢ hC £h¢9w wIDL{¢w I ¢Lhb {¢ ¥ ¢L{¢L/{
21w5 mwaDL{¢twI¢lhb {jaalw,
1{ hC bh+9a.9w ot HfHO

DECEMBER 15, 2023

tw9/lb/¢ 59%9a wot {¢D brt hel the![{
HN ypn OH M Mpn C MJIPH
HH oldmdp Hgm HN Yy OH plico
HO HIyT(D MOH on pcc Hn olcop
HM HIcph MOM MC pHN HH olony
HP oldom HMN nn Tdy HA pLI1o0o
op oln/m MVC nn cno HO NHHO
oc olycp MyT ngo Tny OH nlyym
oT olHpdh MTH oT CTn HO NIVOM
oy Hicndp MM on pTc HN oloyn
o olyon MOp pH THY HY niTTo
nn olosic VHH cn CMH HT NIVHT
nm olomp MCh CH yyd na ninTa
nH Mcyp cn HO OHH MM HIMIP
no MTMV ndg HA ooT M1 HIMOM
MOT Mgy pT VH H/IC MC Moy
chelI[{ nHloT™M MdTH png yippT opMm poltpn

015883




DISTRICT OF COLUMBIA REGISTER

VOL. 70 - NO. 50

50/¢ _h1w5 hC 9[9/¢Lhb{

ahbt¢ [, wothw¢ hC £h¢9w wIDL{¢w I ¢Lhb {¢ ¥ ¢L{¢L/{

21w5 HWODL{¢twI¢lhb {jaalw,
1{ hC bh+9a.9w ot HfHO

DECEMBER 15, 2023

tw9/lb/¢ 5%9a wot {¢D brt hel chel[{
H nH nT ) MIn n cn
o] MpCH HVP M pom oM HIOpO
n HIMpY Hy Hp cnm HC oInvodh
p HIMI0 nsnc M TTO on 0000
c HIVMHAD npc MO goH HC olpodp
MO MHCn MIC VH 0oco MO MTdy
M1 HIcpd HNN HM coT 00 olpdo
M HIyCH HMO HM CH NMC olTnm
MC olocp HCC M T/H b nioct
MT nlooo OHG oc n1on oc piTcy
My nipTd HpN OH g oy piTdup
HM MIdp ny M1 Mg (49] Mopc
MHD HIy Sy onm nc doy M1p nivdy
MM HINydo H/IM VP nyT HM OIHMC
MO0 cny dc c VP MO wy
thet[{ oninvc olpnc Hy b danyn MHT nTiTMY

015884




DISTRICT OF COLUMBIA REGISTER

VOL. 70 - NO. 50

50/¢ _h1w5 hC 9[9/¢Lhb{

ahbt¢ [, wothw¢ hC £h¢9w wIDL{¢w I ¢Lhb {¢ ¥ ¢L{¢L/{

21w5 owdDL{¢w!¢lhb {jaalw,
1{ hC bh+9a.9w ot HfHO

DECEMBER 15, 2023

tw9/lb/¢ 5%9a wot {¢D brt hel chel[{
T MOCH HCp M npp b HIMVE
y HITVH PHM VH Tdp HH niIcH
¢4 M Hdm c ond c Mcpp
M1 Myoy HCy M pTch HO HITHO
MM OIHYH oon ny got nr nicny
VH CHM Y elp] o] Hop M MU0
HC oLmr HHO HN cnn HM oldmp
HT Hlodn MCcp HO npm MH ounm
Hy HINOO HJD HC CHNM HC oln/H
HGo Motn gu M ooT VH Myon
on mMocc MIC MO ony MC Mynd
oM HINTT HHH HN npo NMC olmyy
OH HITCC My Y c/o HM olcsic
00 HIyyn MTP HP pcT VD olccn
on OLMHA My 00 Tng HN ninHN
pn HIMYM HHM M nTH HO HIdwWD
MOC MHHP ch VH HCp c MpTT
Moy HIMT M1y My ni NC HITHH
¢hel[{ oyinyy oldec ooy d2HHO OH pHIoMNN

015885




DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50

50/¢ _h1w5 hC 9[9/¢Lhb{
ahbt¢ [, wothw¢ hC £h¢9w wIDL{¢w I ¢Lhb {¢ ¥ ¢L{¢L/{
21w5 nwabDl{¢wI¢lhb {;aalw,
1{ hC bh+9a.9w ot HfHO

DECEMBER 15, 2023

tw9/lb/¢ 5%9a wot {¢D brt hel the![{
np HIMCP co HT OHT M HIpdT
nc HITMH co HT nco HM OlONMC
nr oy MVM nn pym on olyTn
ny HICTN MC 00 pMp VH olooc
ngp dpm oh c WM y Mmyp
pm OLMpH oyo My pT™ M ninnm
pH MV dp p HOp y MTpT
po MJICp pc MC HIVH T Mopc
pn HIVHC cc HH oym My HICMVD
pp HIHNM ™ HN nndc M HITCM
pc Hlydy ™ nn POH HP olpTn
pT HIMyC cc HT ncp HM HITCpP
py Mydn pT M oot M HIOMC
pd HIONC ™7 Mp ondp MC HITTN
cn HLUIP yp on ppy on HITY
CM Mnpn pH M HpN MV MTYH
CH OIHHH VHP HH nocp M1 OlyHH
co olpcp MVM ny pdwm MT NLOOH
cn HIMIM cn HH 0ocC HH HIpyM
cp HIMHM ™ HA ocn M Hlyyc
chel{ NCUHY MYHT MTH ylnde onm pciten

015886



DISTRICT OF COLUMBIA REGISTER

VOL. 70 - NO. 50

50/¢ .h1w5 hC 9[9/¢lhb{
ahb¢ [, wathwe hC +he¢9w wIDL{ew! ¢Lhb {¢ ¥ ¢L{¢L/{

215 pwoDL{¢wI¢hb {*aalw,

1{ hC bh+9a.9w ot HfHO

DECEMBER 15, 2023

tw9/lb/¢ 5%9a wot {¢D brt hel the![{
M nicnd HMN yn grc pp pldon
nn HInTy MM nn pon HP olvn
cc nivge MVM ot con o pLvo
cT HIC/p yM HH oyy MH oy
cy MYVH MO/1 HO oMM My HIHGM
ch HLIVD cn HM Hdy VH HINAN
™7 Moyc pc Hy HpO y MTOM
™ HIHTO cT OH odo HO HITYY
TH oLy Moch ny cyn nm niTmp
TO MT/IC T Mp HYH Y HIMAN
™ niyHT HCH TH dujzb CM CIHHM
™ niotq MiT pn yon oy pindr
TC HIMPT Mp oc nTo oc HYy T
TT HICpPO MVIT oT nde HO OlOHC
Ty HICTN MmN ot pHM HM olopo
Th Myny TC M MoH HN Hlodm
Mop HLYyOH VHY on pMo HH OlpHp
Moch HLynm cy on odo HN OlOpH
¢chel{ PMUTHH HIMON ccn dannH nge COLTM1

015887




DISTRICT OF COLUMBIA REGISTER

VOL. 70 - NO. 50

50/¢ .h1w5 hC 9[9/¢lhb{
ahb¢ [, wathwe hC +he¢9w waDL{¢w! ¢Lhb {¢ 1 ¢L{eL/{

=21w5 cwaD{ew!l ¢lhb {jaalw,

1{ hC bh+9a. 9w o HfHO

DECEMBER 15, 2023

tw9/Lb/¢ 5%9a wot {¢D brt hel ¢che![{
M nioco odn oc MHMD pm clipdp
VY HPH HO n cn M onn
HM n n n n n n
yM Mdon MCO MT oyT Mp HIPVH
VH HIC/IM Mo Hp ppo HO olodp
yo olocc oo on Ty o ninnc
yn Mdyc OMH T npn HM HITYC
yp HICMp nso M pdy HH olcyn
yC monn Moy M HHT VH MTHT
yT Hp oM H Tn M 0co
yy HLUTY HHY T oyn HM HICpy
ydh HIpM not Hp pyo HC olpdn
an Mpnvh MIT MO oyy T HIMVIT
gm oldwn om1 oM YT HYy pLign
VHT nuicm HTP CM gwr oc plopn
VHY HLN MCTT HT npo M HIT/N
MO/ yn HHAN o] Hon c MHCT
MOM HINAM CcTp M1 THM pc olyct
M1H HYTM HTA OH Trnc 00 OlgpH
M0 OHN HO n pm H nan
MIn OLTpH oMp on YHN nc ndeo
¢chet[{ nnidecn pLinc nvn Moy nTMm CMHTM

015888




DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50

50/¢ _h1w5 hC 9[9/¢Lhb{
ahbt¢ [, wothw¢ hC £h¢9w wIDL{¢w I ¢Lhb {¢ ¥ ¢L{¢L/{
21w5 T woD{¢twI¢lhb {jaalw,
1{ hC bh+9a.9w ot HfHO

DECEMBER 15, 2023

tw9/lb/¢ 5%9a wot {¢D brt hel the![{
yn MppT M nm OHO HH HLIpH
yM HIOpO M/ HYy ndp HYy ounn
yC PHM MH T MHY H TN
yT HIHHC MTC HA nc HH HIdwWD
gwm oMM HN M pc H odn
gu MHdp on MD HMD y Mpco
do MMVH nc My Hon M MTHM
am MTCT py HM OHI My HIMYY
(s 0)) Mcnn PH HM owy M HLHN
dc MTNT pp Mr HOM M1 HIMHO
gr MHMy pn HC HHIM d MpcMm
qy Mdric pc Hp opn MC Hlopc
dup MHcC mnn MO HpN d Mpyc
M1 HIMOH po M1 oco VH HIcon
MM MOTO no MC HMC M McCCO
MH HIHPH yT HM onn b HITHC
M10 HlyoT ch nn nrT HT olnpn
M HLydp ycC nH pHC HT olpTC
MIp HIMy D cT Hp NnHO HO HITHT
MIC HIodup pT HH MHO b HIdMN
T MmIC pn T it M1 MMVD
My gndp Hp H MHO c MM
mndp ycp oc 0 MHC n Mon
MW OlOHC dp on nnn H oldwo
MVM HLHC CM HY ocp M HINdap
MVD HLIop py T 000 HM HIncn
MOH Mmn ny HT ocT M HIoyMm
¢her[{ nricom MTHN ppp yinan nHp pyiTod

015889



DISTRICT OF COLUMBIA REGISTER

VOL. 70 - NO. 50

50/¢ .h1w5 hC 9[9/¢lhb{
ahb¢ [, wathwe hC +he¢9w wIDL{ew! ¢Lhb {¢ ¥ ¢L{¢L/{

21w5 ywoDl{¢twI¢lhb {jaalw,

1{ hC bh+9a.9w ot HfHO

DECEMBER 15, 2023

tw9/lb/¢ 59%9a wot {¢D brt hel the![{
MVH MMOH oT Mp HCC M MTTO
MM Hlypn MVD MnH ptn oc olcvp
MVP Mdan pT HH onc VH Hlonm
MVC HICHT yp on ppH M olovv
MVIT HIpodh yo on prH HYy olmyc
MVY HIdMC vy nm ppT 00 olcrnp
Mvip MNTM po Mr HYyM HI Mync
VHA Mdon pc HN ondp MC HIOTM
MHM outrn M10 Hgo ppo HO oITTy
VHH Mdmo ™ HH OrMH b HIOTC
MHO MTND VHI Hp odm oM HIHYT
VHIN HIMpY co HH ooy M HIcw
VHP olpdr de nH cnT nn MEMHH
VHC HIgMN VHN ny pyT 00 OITMH
MOM olodgm cpd oM MUINH pH pImrc
MOO mMnpt pp M1 HVH y MTMC
Mor MTpO pn HH Hyn HIMVC
M Mpny py MM HTY Mo Mdwn
¢her[{ nviHMY MdTn ngm yLnde noc PHIHMV

015890




DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appealst website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
EMPLOYEE, ; OEA Matter No. 1601-0005-21C22
§ Date of Issuance: November 6, 2023
V.

) Joseph E. Lim, Esq.
D.C. DEPARTMENT OF GENERAL SERVICES ) Senior Administrative Judge
Agency )
)
Michael Goldstein, Esq., Employee Representative
C. Vaughn Adams, Esq., Agency Representative

ADDENDUM DECISION ON COMPLIANCE

PROCEDURAL BACKGROUND

On December 7, 2020, Employee, a former Special Police Officer, at the District of
Columbia Department of General Services (iAgencyo or iDGS0), filed a Petition for Appeal,
challenging the termination of his employment due to Conduct Prejudicial to the District
Government and Neglect of Duty. Pursuant to a letter issued by OEA on January 12, 2021,
Agency filed its Answer on March 30, 2021, along with a Motion for Extension of Time.
This matter was initially assigned to Administrative Judge Arien Cannon (fiAJ Cannono) on
October 1, 2021. On June 24, 2022, AJ Cannon issued an Initial Decision (filD0) which found
that Agency's violation of the mandatory 90-Day Rule warranted reversal of Employee's
termination. The ID reversed Agencyos action and ordered it to reinstate Employee to his last
position of record and to reimburse Employee all back-pay and benefits lost as a result of
Agencybs action. On July 29, 2022, the ID became final.

On August 22, 2022, Employee filed a Motion for Compliance, complaining that Agency
had failed to abide by the ID. At the time of this Motion, since AJ Cannon was no longer in OEAds
employ, this matter was reassigned to me on October 7, 2022. On October 5, 2022, | issued an
Order and ordered Agency to respond to Employeeds Motion. Agency responded that while it had
reinstated Employee to his prior position, it takes time to calculate and process backpay. Agency
submitted a Status Report on its progress on Julyl4, 2023. On July 25, 2023, it submitted its
detailed calculations on Employeeds backpay less payroll taxes and monies necessary to restore
his benefits, along with supporting documents. Employee received a final payout of $65,543.39
on July 1, 2023. There have been no subsequent submissions by either party. Further, | have

Addendum Decision on Compliance
OEA Matter No. 1601-0005-21C22
Page 1
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determined that an Evidentiary Hearing was not warranted in this matter. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code A1-606.03 (2001).
ISSUE
Whether the Motion for Compliance should be dismissed.

ANALYSIS AND CONCLUSIONS

Agency placed Employee back on the payroll to his last position of record effective
September 25, 2022, and paid his back pay and benefits from the date of his termination to July 1,
2023.1 Employee also chose Option A which fully restored his benefits.? My review of the record
indicates that Agency has fully complied with the ID, and thus, Employeeds Motion for
Compliance is dismissed.

ORDER

Based on the foregoing, it is hereby ORDERED Employeeds Motion for Compliance is
DISMISSED.

FOR THE OFFICE: s/ Joseph Lim
Joseph E. Lim, Esq.
Senior Administrative Judge

1 Employee paystub ending July 1, 2023.
2 Agency Settlement Packet.

Addendum Decision on Compliance
OEA Matter No. 1601-0005-21C22
Page 2
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Notice: This decision may be formally revised before it is published in the District of Columbia Register. Parties

should promptly notify the Office Manager of any formal errors so that this Office can correct them before publishing
the decision. This notice is not intended to provide an opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE! )
)
V. ) OEA Matter No.: 1601-0017-21

)

) Date of Issuance: November 16, 2023
DEPARTMENT OF COMMERCE )
AND REGULATORY AFFAIRS, )
Agency )
)

OPINION AND ORDER
ON
PETITION FOR REVIEW

Employee worked as an Elevator Inspector? with the Department of Consumer and
Regulatory Affairs (iAgency0). On October 30, 2020, Agency issued a Notice of Proposed
Removal charging Employee with unauthorized absence for five workdays or more, in violation
of Chapter 6-B, Sections 1607.2(f)(2) and 1607.2(f)(4) of the D.C. Municipal Regulations
(AIDCMRO0). The charge stemmed from Employeebs failure to apprise Agency of the status of his
disability and inability to return to work because of a medical condition dating back to 2019. On
February 10, 2021, Agency issued a Final Notice of Removal, sustaining the charge against
Employee. The effective date of his termination was February 13, 2021.3

Employee filed a Petition for Appeal with the Office of Employee Appeals (fOEA0) on
March 11, 2021. He argued that Agencyds termination action was improper because he was not
able to perform the functions of his position because of his disability. Employee contended that
Agency failed to properly address his disability and did not provide a reasonable accommodation
for him. Additionally, he asserted that Agency misclassified his position of record that was used
as a basis for the removal action. As a result, Employee asked that the termination action be
reversed.*

! Employeeds name was removed from this decision for the purposes of publication on the Office of Employee
Appealsd website.
2 In its proposed notice of removal, Agency classified Employeebs position as a Housing Code Inspector; however, it
later conceded that his position at the time of removal was an Elevator Inspector.
3 Agency Answer, Tab 10.
4 Petition for Appeal (March 11, 2021).
Opinion and Order
OEA Matter No. 1601-0017-21
Page 1
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Agency filed its answer on June 14, 2021. It contended that OEA lacked jurisdiction to
determine whether Employeets disability was the basis for the termination action because the D.C.
Office of Human Rights was the proper venue to adjudicate those claims. Agency also posited that
while Employee correctly identified his position as an Elevator Inspector and not a Housing
Inspector, the error was not utilized as a basis for his removal. Therefore, it requested that
Employeebs appeal be dismissed.’

After holding an evidentiary hearing, the AJ issued an Initial Decision on April 18, 2023.
In determining whether Employee was disciplined for cause for unauthorized absences, the AJ first
provided that this Office has consistently held that when an employee offers a legitimate excuse,
such as illness, for being absent without leave, the absence is justified and therefore excusable.
She confirmed that it was undisputed that Employee was absent from work during the relevant
time period, of September 14, 2020, to October 30, 2020, while under the medical care of Dr.
Kevin Griffiths (ADr. Griffithso). The AJ concluded that Employee was medically incapacitated
during this period. She considered the testimony of Dr. Griffiths, who attested that Employee was
under his care for end-stage renal disease while undergoing dialysis treatment during the AWOL
period. According to the AJ, Dr. Griffiths credibly testified that Employeebs position as an Elevator
Inspector required him to stand on his feet for long periods of time, which is something most
dialysis patients could not do. Moreover, according to Dr. Griffith, Employee continued his
dialysis regiment for four days a week during the period in which he was charged with being
AWOL; Employee experienced weakness and fatigue from the medical treatments; and
Employeeds condition was so debilitating that it prevented him from performing his assigned duties
during the relevant time period.®

The AJ went on to explain that Agency was apprised on multiple occasions about
Employeeds medical condition, dating back to January of 2017, when he first applied for leave
under the Family Medical Leave Act (iIFMLAO0). She opined that Agency could have contacted
Dr. Griffiths to clarify his July 2020 doctorsd note regarding Employeeds ongoing medical care if
it had additional questions pertaining to Employeeds return-to-work date. Based on a review of the
record, the AJ reasoned that Agency did not meet its burden of proof in establishing a charge of
AWOL since Employee offered a legitimate medical excuse during that time period. Because
Employeeds absences were deemed excusable, the AJ concluded that Employeeds removal was
improper. Consequently, the termination action was reversed, and Agency was ordered to reinstate
Employee with back pay and benefits.’

Agency disagreed with the Initial Decision and filed Petition for Review with the OEA
Board on May 23, 2023.2 Agency also filed a Motion for Extension of Time requesting additional
time to file a Memorandum in Support of the Petition for Review.® On June 22, 2023, the parties

°> Answer to Petition for Appeal (June 14, 2021).
& Initial Decision (April 18, 2023). The AJ subsequently issued an Errata and Addendum to the Initial Decision on
May 9, 2023. The addendum noted the following: fiStrike the following name from page 1 of the April 18, 2023, Initial
Decision in the above-captioned matter: Samuel Bailey, Jr., Esq., and replace it with Samuel Bailey, Jr.0 It further
clarified that AiDirector Chavezo should be replaced with fiDirector Chrappaho on page 8 of the decision.
"1d.
8 Agencyis Petition for Review (May 23, 2023).
% Agencyis Motion for Extension of Time to File Memorandum in Support of Petition for Review (May 23, 2023).
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filed a Joint Motion to Stay OEA Proceedings, indicating that they began settlement negotiations.°
However, on August 9, 2023, Employee filed a praecipe withdrawing the motion, stating that the
negotiations had failed between the parties.!! Thereafter, on September 8, 2023, Agency filed a
Praecipe Withdrawing Petition for Review. Agencyos filing requests to withdraw its petition before
the Board and provides that Employee will be reinstated with back pay and benefits in accordance
with the AJés April 18, 2023, Initial Decision.!? In light of Agencyds request to voluntarily
withdraw its petition, the Petition for Review is dismissed.

ORDER
Accordingly, it is hereby ORDERED that Agencyos Petition for Review is DISMISSED.
Agency is ordered to reimburse Employee all back pay, and benefits lost as a result of his

termination, consistent with the April 18, 2023, Initial Decision.

FOR THE BOARD:

Clarence Labor, Jr., Chair

Peter Rosenstein

Dionna Maria Lewis

Arrington L. Dixon

Either party may appeal this decision on Petition for Review to the Superior Court of the District
of Columbia. To file a Petition for Review with the Superior Court, the petitioning party should
consult Superior Court Civil Procedure Rules, XV. Agency Review, Rule 1.

10 Joint Motion to Stay Proceedings (June 22, 2023).
11 Praecipe (August 9, 2023).
12 Praecipe Withdrawing Agencyis Petition for Review (September 8, 2023).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appealst website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of:
EMPLOYEE,
Employee OEA Matter No. 1601-0021-21-R22
V. Date of Issuance: November 9, 2023

DISTRICT OF COLUMBIA
PUBLIC SCHOOLS,
Agency ERIC T. ROBINSON, ESQ.

SENIOR ADMINISTRATIVE JUDGE

S N N N N N N N N N N N

David Branch, Esq., Employee Representative
Lynette Collins, Esg., Agency Representative

INITIAL DECISION ON REMAND

Employee filed a Petition for Appeal on April 6, 2021, challenging the District of Columbia
Public Schools6 decision to terminate him from nis position as an Investigator. The effective date
of his removal from service was March 6, 2021. By notice dated, May 27, 2021, Agency was
required to submit an Answer to Employeeds Petition for Appeal. Agency complied and timely
filed its Answer on June 26, 2021. The above captioned matter was first assigned to Administrative
Judge (AAJ0) Arien Cannon on October 1, 2021. During the Prehearing Conference which was
held on December 16, 2021, AJ Cannon noted that issues surrounding whether the OEA may
exercise jurisdiction were present and Ordered the parties to brief this issue as well as issues
surrounding the merits of this matter. On April 29, 2022, AJ Cannon issued an Initial Decision in
this matter. In the 1D, AJ Cannon held that the OEA may exercise jurisdiction and further held that
Employeeds termination should be reversed due to Agencyos failure in following the appropriate
Performance Improvement Plan procedures for removing an Educational Service employee that is
not serving in a probationary period.

In an Opinion and Order on Petition for Review, this matter was subsequently remanded by
the Board of the Office of Employee Appeals for a review of this matter on its merits.! Of note,
the OEA Board held that evidence that was first produced by the Agency after the record was
closed should be evaluated as to whether it should be admitted considering its untimely disclosure.
And, if so, consider this newly submitted evidence on its merit. Thereafter, AJ Cannon left the

! See Employee v. DCPS, OEA Matter No. 1601-0021-21, Opinion and Order on Petition for Review (June 30,
2022).
Initial Decision on Remand
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OEA.

On October 5, 2022, this matter was then reassigned to the Undersigned Senior
Administrative Judge, for a decision consistent with the terms of the OEA Board remand. On
October 27, 2022, the Undersigned issued an Order Convening a Status Conference (iSC0) which
was set for November 16, 2022. The Status Conference was set for multiple continuances at the
request of Employeeds attorney. Eventually, a SC was held on February 2, 2023, and a briefing
schedule was set whereby both parties would address the outstanding issues set forth by the OEA
Board. Employee, through counsel, also tacitly acknowledged that he was continuing to pursue
Employeeds cause of action in another forum. Agency was required to submit its brief by February
24, 2023; Employee, through counsel, was required to submit his reply brief by March 20, 2023.
DCPS submitted its brief. However, Employee, through counsel, never submitted his brief.

Thereafter, another Status Conference was set to be held on October 5, 2023, to ascertain
why Employee, through counsel, has not complied with the Undersignedds Post Status Conference
Order (February 9, 2023). This conference was never held. However, Employeeds counsel noted
that Employee was still pursuing the underlying cause of action in another forum. He indicated
this in an October 5, 2023, email® to the Undersigned and opposing counsel that stated as follows:
A[Employeeds] claims are pending in the DC Superior Court and he is not going to pursue his
claims at OEA any further.0 In a follow up email, Employeeds counsel was then instructed that a
proper withdrawal notice must be signed before it can be accepted by the OEA. Based on this
email, he was then instructed to submit a signed withdrawal notice. However, no further
communication was received by the OEA. On October 12, 2023, the Undersigned issued an Order
for Statement of Good Cause (iGood Cause Order0) to Employeebs counsel. This Order noted
that Employee has not submitted either an executed withdrawal notice or the reply brief in response
to Agencyods brief. Employeeds counsel was then instructed to explain this discrepancy and to
submit either of those documents no later than October 26, 2023. To date, the OEA has not received
any response to the Good Cause Order. After reviewing the documents of record, | find that no
further proceedings are warranted. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code A1-606.03 (2001).
ISSUE
Whether this matter should be dismissed.

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance
of the evidence. fiPreponderance of the evidenceo shall mean:

2 This email was sent in lieu of his appearing for the aforementioned conference.
Initial Decision on Remand
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That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

OEA Rule 631.2 id. States:
For appeals filed under A604.1, the employee shall have the burden of
proof as to issues of jurisdiction, including timeliness of filing. The

agency shall have the burden of proof as to all other issues.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

Failure to Prosecute

OEA Rule 621.3, id., states as follows:

If a party fails to take reasonable steps to prosecute or defend an
appeal, the Administrative Judge, in the exercise of sound
discretion, may dismiss the action or rule for the appellant. Failure
of a party to prosecute or defend an appeal includes, but is not
limited to, a failure to:

@ Appear at a scheduled proceeding after receiving notice;

(b) Submit required documents after being provided with a
deadline for such submission; or

(©) Inform this Office of a change of address which results in
correspondence being returned.

This Office has held that a matter may be dismissed for failure to prosecute when a party
fails to appear for scheduled proceedings or fails to submit required documents. See David Bailey
Jr.v. Metropolitan Police Department, OEA Matter No. 1601-0007-16 (April 14, 2016). As noted
above in this matter, Employee, through counsel, did not submit his brief in response to my Post
Status Conference Order date February 9, 2023; he did not submit a written notice voluntarily
withdrawing his Petition for Appeal as his representative indicated he would during our last Status
Conference and; he did not file a response to the Undersignedds Order for Statement of Good
Cause. Employeebs active prosecution of this matter is integral to making an informed decision
regarding the facts and circumstances surrounding the dictates of the OEA Board in its Opinion
and Order on Petition for Review. | find that Employee has not exercised the diligence expected
of an appellant pursuing an appeal before this Office. | further find that Employeeds inaction
presents a valid basis for dismissing the instant matter.® Accordingly, | conclude that | must dismiss

3 Although | may not discuss every aspect of the evidence in the analysis of this case, | have carefully considered the
entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014)
(citing Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (fiThe record must demonstrate that the ALJ
considered all of the evidence, but an ALJ is not required to discuss every piece of evidenceo).
Initial Decision on Remand
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this matter due to Employeeds failure to prosecute his Petition for Appeal.
ORDER

Based on the foregoing, it is hereby ORDERED that this matter be DISMISSED.

FOR THE OFFICE: /sl Eric T. Robinson
ERIC T. ROBINSON, Esq.
Senior Administrative Judge

Initial Decision on Remand
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appealsd website. Parties should promptly notify the Office Manager of any formal errors so
that this Office can correct them before publishing the decision. This notice is not intended to provide an
opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT

OF COLUMBIA
THE OFFICE OF EMPLOYEE
APPEALS
In the Matter of: )
) OEA Matter No.: 1601-0031-22
EMPLOYEE,! )
Employee )
)  Date of Issuance: November 29, 2023
V. )
)
D.C. DEPARTMENT OF FORENSIC SCIENCES, ) MICHELLE R. HARRIS, Esg.
Agency ) Senior Administrative Judge
)

J. Barrett Kelly, Esg., Employee Representative
Hillary Hoffman, Esq., Agency Representative?

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On December 21, 2021, Employee filed a Petition for Appeal with the Office of
Employee Appeals (ROEAO or fiOfficeo) contesting the D.C. Department of Forensic Sciencesd
(AAgencyo or iDFSO) decision to terminate her from service effective November 19, 2021.2
OEA issued a letter dated December 21, 2021, requesting Agency file an Answer on or before
January 20, 2022. Agency filed its Answer to Employeeds Petition for Appeal on January 20,
2022. Following an unsuccessful attempt at mediation, |1 was assigned this matter on May 3,
2022. On May 4, 2022, | issued an Order Convening a Prehearing Conference for June 7, 2022.
On May 16, 2022, Employee by and through her representative, filed a Consent Motion to
Continue the Prehearing Conference and to extend the timeline for discovery in this matter. On
May 17, 2022, | issued an Order granting Employeeds Motion and rescheduled the Prehearing
Conference to July 12, 2022. On June 23, 2022, Employee filed a second Consent Motion to
Continue and extend discovery citing that more time was needed for production of responsive
documents. That same day, | issued an Order granting Employeebs Motion and rescheduled the
Prehearing Conference to August 30, 2022. Prehearing Statements were due on August 23, 2022.

! Employeeds name was removed from this decision for the purposes of publication on the Office of Employee Appealsd website.
2 During the course of this matter, the Agency representative of record was Rachel Coll, Esq. However, on August 24, 2023, Ms.
Coll notified the undersigned via email that her last day with Agency would be August 25, 2023, and that Hillary Hoffman, Esqg.
was the newly designated representative. ) )
SEmployees was terminated for the following causes of action: DPM A 1607(b) False Statements/Records; A 1607(d)
Failure/Refusal to Follow Instructions; A1607 (e) Neglect of Duty and A1607.2(m) Performance Deficits.
Initial Decision
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On August 11, 2022, Agency filed a Motion to Dismiss, citing therein that Employee had
moved, and that this Office no longer had jurisdiction over this matter.* Employee filed an
Opposition to this Motion on August 19, 2022. On August 15, 2022, Agency filed a Motion for a
Protective Order regarding Depositions. On August 19, 2022, Employee filed an Opposition
Motion to Agencyds Motion to Dismiss, and a Motion to Compel Discovery. Both parties filed
their Prehearing Statements on August 23, 2022. On August 29, 2022, Agency filed a Sur-Reply
to Employeeds Opposition to the Motion to Dismiss, along with an Amended Motion to Dismiss,
and a Motion to Strike.

Both parties appeared for the Prehearing Conference as scheduled. Following the
conference, | issued an Order on August 31, 2022, codifying the verbal orders provided during
the conference. In that Order, I ordered that Agencyds Motion to Dismiss was denied, citing that
Agencyobs assertions had no legal basis and that the attachments filed along with that Motion with
Employeeds personal identifying information were unwarranted and would be stricken from the
record. Additionally, in that Order, | denied Agencyds Motion for a Protective Order and ordered
that Amended Prehearing Statements should be filed on or before September 30, 2022. In that
Order 1 also noted that I was inclined to grant Employeeds Motion to Compel, but that more
information was needed, so | scheduled a follow-up Status/Discovery Conference for September
21, 2022. On September 21, 2022, both parties appeared for the Status/Discovery Conference.
During that conference, the parties requested additional time, as they had engaged in settlement
discussions. Accordingly, I issued an Order that same day scheduling a Status Conference for
October 19, 2022, to provide time for a potential settlement. On October 17, 2022, Agency filed
a Consent Motion to Postpone that conference. Agency cited therein that it had received notice
from the Mayor's Office of Legal Counsel that there was a backlog of settlement requests, and
more time was needed to approve Agency's request for settlement authority. Accordingly, on
October 18, 2022, | issued an Order granting the extension and required the parties submit a
status update by November 18, 2022, regarding settlement.

On November 18, 2022, the parties notified the undersigned that settlement had been
unsuccessful. That same day, | issued an Order scheduling a Status Conference for November
30, 2022. Both parties appeared at the Status Conference as required. During that conference, the
undersigned provided a verbal ruling regarding the outstanding LIMS® data in Employeebs
previously filed Motion to Compel. On November 30, 2022, | issued an Order materializing the
verbal orders made during that conference. Accordingly, Agency was required to produce the
documents by or before January 30, 2023. Further, the Amended Prehearing Statements were due
by February 17, 2023, and a Prehearing Conference was scheduled for February 23, 2023. The
parties submitted their Prehearing Statements and attended the Prehearing Conference as
required. During that Prehearing Conference, | determined that an Evidentiary Hearing was

4 In support of this Motion, Agency asserted that Employeeds husband, who was a current Agency employee had provided
information that he was moving. Thus, it was Agencyds assertion that because Employee was married that she too would be
leaving the area. Agencyds Motion also included personal information pertaining to Employee to include her marriage certificate,
home address, new home valuations etc. The undersigned addressed Agencyds Motion during the Prehearing Conference held on
August 30, 2022. There, the undersigned cited that Agencyds Motion was unfounded and that the inclusion of the personal
information of Employee was not only unwarranted, but was without cause/legal basis. | advised during that Status Conference
that all those materials would be wholly stricken from the record. In a subsequent Order issued on August 31, 2022, | also noted
that Agencyds Motion to Dismiss was denied, as there was no legal basis for its assertion regarding jurisdiction in this matter.

5 LIMS is the acronym for the Laboratory Information Management System. The causes of action in this instant matter arise out
of Employeebs alleged alteration of the distribution date in that system.
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warranted. As a result, on February 23, 2023, | issued an Order Convening an Evidentiary
Hearing for May 8, 2023. On March 14, 2023, following submissions from the parties regarding
witnesses for the Evidentiary Hearing, | issued an Order denying Employeeds request for witness
testimony from J.W. and E.S.® The Evidentiary Hearing was held on May 8, 2023, as scheduled.
On May 25, 2023, following the receipt of the transcript in this matter, | issued an Order
requiring the parties to submit their closing arguments by or before July 7, 2023.

On June 20, 2023, Employee filed a Consent Motion for an Extension of Time to File
Closing Arguments. Employeeds counsel cited therein that he had conflicts with other
substantive briefs due and also wanted to spend time with family for the July 4" Holiday. As a
result, Employee requested that closing arguments be due on or before July 14, 2023. On June
22, 2023, 1 issued an Order which granted Employeeds Motion and required that closing
arguments be submitted on or before July 14, 2023. On July 12, 2023, Employee filed a Second
Consent Motion to Extend the time to file, citing therein that Employeeds counsel was on leave
the week of July 3™, and was preoccupied until midnight of June 30" with two other matters and
needed more time to fully respond to the closing arguments. Employeeds counsel requested that
the closing arguments be due on July 17, 2023. On July 14, 2023, | issued an Order granting the
Motion and required closing arguments be submitted on or before July 18, 2023. Both parties
complied with the prescribed deadline. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code A 1-606.03
(2001).

ISSUES

=

Whether Agency had cause to take adverse action against Employee; and

2. Whether all applicable laws, rules and regulations were followed in the administration of
the adverse action; and

3. If so, whether termination was the appropriate penalty under the circumstances.

BURDEN OF PROOF

OEA Rule 628.1, 59 DCR 2129 (March 16, 2012) states:

The burden of proof with regard to material issues of fact shall be by a
preponderance of the evidence. fiPreponderance of the evidenceo shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

8 For the purposes of this Initial Decision and its subsequent publication to the OEA website and D.C. Register; the names of all
other employees who testified (employees who are not supervisors or agency leadership) and/or were included as a part of the
partiesd submissions to this Office have been redacted to only reflect the initials of their first and last names.
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OEA Rule 628.2 id. states:
The employee shall have the burden of proof as to issues of jurisdiction, including
timeliness of filing. The agency shall have the burden of proof as to all other
issues.

SUMMARY OF TESTIMONY”

On May 8, 2023, an Evidentiary Hearing was held before this Office. The following
represents a summary of the relevant testimony given during the hearing as provided in the
transcript (hereinafter denoted as fiTr.0) which was generated following the conclusion of the
proceeding. Both Employee and Agency presented testimonial and documentary evidence
during the Evidentiary Hearing to support their positions. During the Evidentiary Hearing, the
undersigned had the opportunity to observe the poise, demeanor, and credibility of the witnesses.

Agencyis Case in Chief
Erin Price (fiPriceo) Tr. Pages 201 60

Price is the Deputy Director of the Crime Scene Sciences Unit (RCSSU0) at Agency and
has been in that role for approximately six (6) months. She has been employed with DFS since
2013, and with the District government since 2009. In her current role, she oversees the CSSU,
the supervisors in the CSSU, as well as the Central Evidence Unit (RCEUOG). She also has
administrative responsibilities, reviews reports and assists the director of the CSSU. In October
2020, Price was one of six (6) Crime Scene Sciences supervisors in the CSSU. Price testified that
in that role, she was responsible for supervising eight (8) team members. Price noted that
Employee was not one of her direct supervisees. In March 2021, Price was still a CSSU
supervisor. She testified that ALIMSO0 is the Laboratory Information Management System and
that it is the system where all of the documents regarding case information and evidence are
entered into. It tracks dates and times of response to crime scenes and includes all paperwork
associated with cases. Price explained that crime scene scientists place reports in LIMS so that
anyone within the laboratory can access and distribute case files to their stakeholders. Price
further cited that the stakeholders included the Metropolitan Police Department, the US
Attorneybs Office and other police districts.

Price explained that the LIMS system does not automatically distribute reports to
stakeholders, so they must document distribution in LIMS to verify information is complete.
Price testified that the distribution date in LIMS has a specific barcode that is printed and entered
by the attendant for the scene and is scanned and distributed with that date. Tr. 26. Price noted
that the date populates automatically when the barcode is scanned. Price also explained that in
the past, the dates always automatically populated in LIMS and could be changed, but presently,
the dates cannot be changed Tr.27. Price explained that as of the date of Evidentiary Hearing,
the dates cannot be changed, but that back in October 2020 through the Spring of 2021, the dates
could be altered- but that the dates still automatically populated when the barcode was scanned.

7 For the purposes of this Initial Decision and its subsequent publication to the OEA website and D.C. Register; the names of all
other employees who testified (employees who are not supervisors or agency leadership) and/or were included as a part of the
partiesd submissions to this Office have been redacted to only reflect the initials of their first and last names.
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At the time in which the date could be changed, Price explained that it was just a fifill-ino such
that it could be highlighted, and the date could be entered. Price testified that she was not aware
of any way that date could be changed other than by someone going in and changing it.

Price also cited that fiturnaround timeo was the timeframe that their unit provided
information about the case to the stakeholders. The turnaround for them was fourteen (14)
calendar days and that was the case in October 2020 and March 2021. Price asserted that this has
been the turnaround time for some time, but that she was not aware of when that 14-day timeline
first started. She testified that it is a key performance indicator and a part of their SMART goals.

Employees access LIMS by and through the use of a specific log in username and
password. Price explained that employees might have access to other employeesd login, but it is
not a practice to share LIMS usernames and passwords. Tr. 30. Price testified that technically,
LIMS usernames and passwords should not be shared because any information entered into
LIMS should have your name and documentation. Price believed that this information was
provided in the LIMS user guide. Price also noted that LIMS requires a separate log in from
when an employee logs into their computer. There are shared computers at the crime scene unit,
so if an employee is logging in from a shared computer, then a separate identifier/username has
to be used. Price cited that members documents are loaded into the United States Attorneyds
Office (USAO) portal through scanning the case jackets and using a specific naming convention
for entry. Price testified that she has access to the USAO portal and that they are not able to tell
which crime scene scientists uploaded documents by just looking at it. Price explained that
determinations are made by looking at actual case numbers (CCN), and the evidence collection
log and by reviewing what type of case jacket it is for (autopsy, vehicle etc.). Tr. 33. Price noted
that the same case number used in the USAO portal is maintained in the LIMS system. Price
went further to explained that a fidistribution dateo is the date that they distribute the information
to the stakeholders and send it to them for their review. Tr. 34. This date column is not available
on the USAO portal. She noted that the USAO portal will capture the distribution date
automatically when it is uploaded into the system. This was not created by DFS, but by the
USAO, as a result, crime scene scientists at DFS are not able to change that date and never have
been able to. However, that date is intended to match the distribution date recorded in the LIMS
database. Tr. 35-36. Price noted that the distribution date should be entered into LIMS before
putting the case into the USAO portal and that it should happen on the same day. Tr. 37. Price
testified that this process was in place within the time period of October 2020 to March 2021.
Price explained that this information was in the LIMS user guide, as well as the Department
Operation Manual (iDOMO0). Tr. 37-38. Price further noted that the DOMs are based on a
department level.

In identifying Agencyts Exhibit 3, Price testified that it represented the Standard
Operating Procedure (iSOP0) for Procedures for Case notes, Reports and Administrative
functions, which included directions regarding distribution. Tr. 39. Price affirmed that this was
the SOP in the relevant time frame of October 2020 through March 2021. Price also identified
Agencybs Exhibit 2 as a Memorandum dated April 26, 2017, that was sent out regarding how to
do the distribution dates. Price testified that this Memorandum included instructions for barcode
scanning into LIMS. Price further testified that this Memorandum was in effect during the
October 2020 through March 2021 time period.
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Price cited that in March 2021, she became aware that the automatically populated LIMS
distribution dates could be changed. She was told by another scientist about this and upon
hearing of this, she reported it to her then director, Christopher LoJacono (fiLoJocanod). Price
testified that LoJacono noted that an audit would be needed to identify if this was an issue they
would have to address. Tr. 43. For the audit, Price was responsible for pulling information for
specific individuals from both the LIMS and USAO portal to determine whether dates matched.
Tr. 43-44. Specifically, Price was looking for inconsistencies with the actual distribution date that
was uploaded to the USAO portal versus what was documented in LIMS. Tr. 44. In conducting
the audit, Price found issues for some scientists where the distribution date in LIMS did not
match the date in the USAO portal. Price further explained that the distribution dates in LIMS
were earlier than the date was in the USAO portal. There were also instances where there were
no cases uploaded at all. Price testified that she did not have access to the audit of the metadata
stored in LIMS nor did she know that was available at that time. Tr. 45-46. Price did not speak
with Hillary Hoffman (fiHoffmano) about her audit findings. Price testified that she believed that
the audit found that there were approximately seven (7) individuals who were identified with
having had date changes. Price cited that Employee was one of those Employees.

On cross-examination, Price reiterated that there was a 14-day turnaround for distributing
reports. Price also testified that while she did not specifically pull the audit information for
Employee, that Employee was one of those individuals identified with date changes. Price
testified that she did not have any information regarding Employeets specific audit. She cited
that all information for the audit was reported to LoJacono. Price cited that she conducted the
audit by pulling information from the dashboard and looking for the distribution dates in LIMS
and then pulling the information from the USAQ portal to see whether the dates matched. Price
explained that the dashboard was a system in LIMS where information can be accessed. It is a
separate application used to pull information from LIMS. The information in the dashboard is
presented in an Excel spreadsheet. Tr.51-52. Price also explained that once she gathered the
information, it was documented as part of the audit. Price did not know specifically how the
audit was conducted for Employee. Tr. 54. Price iterated that the process from obtaining
information from the USAO portal was manual given that it was not an internal database. Price
identified in Agencyts Exhibit 3 that the date of processing is the date it gets assigned to the
individual in LIMS. Tr. 57-58. Price also testified that employees, including Employee, were
required to submit reports for supervisory review. Tr. 58. Price reiterated that the processing date
is the date it is assigned in LIMS. All of the evidence or anything collected for a case has to be
entered the same day, outside of midnight if it switches over to the next day. Tr. 59. Price noted
that this this timeframe would be before an employee would submit paperwork to be reviewed
because those items are needed to create the report, then be reviewed and distributed. Price
additionally noted that the processing date is the date that the forensic scientist went to the scene
and collected evidence and when the scene attendance within LIMS is assigned. Tr. 59-60. Price
also noted that all the steps in the SOP are required to be completed within 14 calendar days of
the date of processing.

Christopher LoJacono (fiLoJacono0) Tr. Pages 621 125

LoJacono retired from Agency in September 2021. At the time of his retirement, he
served as the Director of Crime Scene Sciences Unit at Agency for approximately three (3) years.
Before that role, he was with the Metropolitan Police Department (MPD), and then worked for
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private entities before starting with Agency in 2018. At the time of his tenure as director,
LoJacono cited that there were about 58 employees within the CSSU- all of which were crime
scene scientists. LoJacono noted that MPD had to supplement because there werenit enough
crime scene employees at DFS to handle all the crime scenes. DFS would take on major crimes
and MPD was responsible for filesser crimes.0 Tr. 65. LoJacono testified that it was his role to
ensure that they go to crime scenes and process evidence. Initially, LoJaconods director was Dr.
Jennifer Smith who left Agency in 2021. At the time when LoJacono retired, the acting director
of DFS was Anthony Crispino (fiCrispino0).

LoJacono testified that he did not have a lot of interaction with the LIMS system, but that
LIMS was where evidence and reports were uploaded, and it was a system utilized by Agency to
track chain of custody and the movement of evidence and reports. Tr. 66. It was the expectation
of all in the CSSU to log reports and the like in the LIMS system. LoJacono testified that the
timeline for distribution of reports was created by his predecessor and that the time required to
submit reports was fourteen (14) days. Tr. 67-68. LoJacono noted that initially, he thought that
the distribution date in LIMS was automatically populated upon upload of reports. However, in
March 2021, he was made aware by Price that personnel who were distributing reports cited that
there were employees who were just fiputting in a dateo for when they distributed reports. Tr. 68-
69. After hearing this information, he and Price went into LIMS and discovered that the field for
the distribution date was not locked and that dates could be changed. Tr. 69.

LoJocano also testified that employees have their own usernames and passwords and are
not supposed to share it. He was not sure if someone from IT might be able to override and cited
that there was a LIMS administrator who had full rights to the system. He also noted that
JusticeTrax was the vendor who supported LIMS. Tr. 70. LoJacono iterated that it was against
the rules for employees to share their LIMS usernames and passwords with each other. LoJacono
said there were several cybersecurity training courses through the District government which
highlighted the rules about not sharing passwords etc. LoJacono also explained that DFS is a
fisecure agency0 which meant that information thatés used could be used for criminal
investigations, so the information can be sensitive and not to be shared with unauthorized
persons. LoJacono explained that employees shared computers, in the sense that they logged in
with their own identifications. There was also a processing room where scientists all worked to
log in information after returning from a crime scene. LoJacono iterated that scientists were to
log into the LIMS systems as themselves.

Once he was notified that the distribution date field was changeable, LoJacono directed
Price to do an audit of approximately 25 records, starting alphabetically, auditing each scientist
in the unit. He specifically asked her to audit each scientist because he was not sure how
extensive the problem was at that point. Tr. 73. LoJacono said it was a time-consuming task, as
Price also had other responsibilities. He explained that there were six squads, and each squad
was comprised of approximately nine (9) to ten (10) people and each had a supervisor along
with a manager responsible for auditing their own people. During this time frame, he recalled
that the audit went back approximately six months or maybe longer. Tr. 74. Additionally, the
dates were looked at to see when it was a distribution date and then when it fiactually hit the US
Attorney portal.0 Tr. 74-75. In review of those dates, LoJacono cited that there were
inconsistencies. Specifically, the dates in the USAO portal and LIMS should have aligned,
however the audit revealed several instances of the dates not matching. Tr. 75. LoJacono
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testified that the goal of the audit was to identify when documents were distributed in LIMS and
when they were scanned and uploaded into the USAO portal. These actions were supposed to be
completed within fourteen (14) days. Through the audit, there were approximately ten (10)
employees who were identified with having inconsistencies. Of those, it was determined that two
(2) were not changing dates, but instead were not distributing their reports in the USAQ Portal as
required. Tr. 79. It was also determined that those persons were entering in LIMS but did not
complete the distribution to the USAO portal.

LoJocano testified that he notified the director about the results of the audit and the
general counsel was also brough in because there was an obligation to report these findings to the
U.S. Attorneybds Office. The general counsel at that time was Todd Smith. Tr. 80. Ultimately not
all ten were investigated. The investigator in this matter was Hoffman. She came in from another
agency to serve as the investigator in this matter and LoJocano worked with her. Tr. 81.
Additional information was requested from LIMS as part of the investigation and was sent as a
spreadsheet. LoJocano identified Agencyés Exhibit 1 as the spreadsheet from LIMS. LoJocano
affirmed that he personally reviewed this information, and it informed him of his findings as the
proposing official in the discipline in this matter. Tr. 83. Specifically, LoJocano stated that the
dates of the LIMS reports were different than dates in the USAQO Portal, and he believed those
dates were supposed to be the same. LoJocano identified Agencyts Exhibit 7 as the memo he
wrote regarding the issue of the distribution dates being changed in LIMS and in talking with the
then director of DFS, he cited that she wanted to come up with a way for LIMS to lock those
dates. LoJocano said that work was done to try to fix the issue and make it such that the dates
could no longer be changed. Additionally, there was a Crime Scene SOP that dealt with
distribution, and it added steps about notifying supervisors for reports Tr. 85. LoJocano also
stated the 14-day distribution deadline was the standard when he arrived at DFS. Tr. 86. This
timeframe was to ensure timely distribution to MPD and the USAO. Lojocano testified that
changing a date relates to the veracity and integrity of the person and could call into question
whether a person lied about other aspects of the collection of evidence. Tr. 87.

LoJocano testified that the audit determined that the date changes were primarily found
within one squad and a few within another squad, which resulted in ten (10) people who were
initially investigation, and at least six or seven were in one squad i the squad supervised by John
Allie. Tr. 87-88. LoJocano noted that Employee was in the squad supervised by Keith Slaughter.
LoJocano cited that he recommended Employee be terminated because they had fiin essence lied
about the dates that they were distributing, which [they] had to report to the U.S. Attorneyds
Office.0 Tr. 88. LoJocano explained that it was required that they report this information to the
USAO because this information had to be disclosed to defense attorneys whenever they called a
witness. Tr. 89. LoJocano identified Agencyts Exhibit 4 as the Proposing Officialés Rational
Worksheet. He testified that someone created the document and that he reviewed it and signed it.
LoJocano believed that he discussed portions of this document with his point of contact at that
time, Ms. Hoffman. Tr. 94. LoJocano reiterated that he proposed Employeeds termination
because based on the information in the record, she had falsified dates on reports that she
distributed. Tr. 96. LoJocano noted that it questioned her veracity and trustworthiness,
particularly for testifying in court (Lewis List). LoJocano testified that he would have proposed
termination even if her duties had not included testifying in court. Tr. 97.
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On cross examination, LoJocano testified that he did not prepare the proposed separation
notice, but he signed it. LoJocano further testified that in consideration of the Douglas factors, a
fineutralo as opposed to a fimitigatingd designation was given for the past corrective action,
because he did not know whether that would be mitigating, given that thereds an expectation that
people do not have corrective or adverse action. Tr. 104. LoJocano said in his opinion that it was
neutral. He did not examine her personnel file regarding any commendations or recognition of
successful work. Regarding the other factor about deterring others, LoJocano said he agreed
with it. Tr. 106. LoJocano also testified that he was the proposing official on all seven (7) of the
individuals including Employee, and he could not recall whether he made any edits or changes to
any of those individuals rationale worksheets. Tr. 107-108. LoJocano also testified that he relied
upon the investigative report (Employeeds Exhibit 11) in proposing Employeeds termination. He
stated that he may have had some conversations with Ms. Hoffman about the report etc. Tr. 110.

LoJocano testified that he believed that Employee had intentionally changed the dates to
mislead the Agency. Tr. 110. He based that assertion given the dates were different than the
distribution dates in LIMS. LoJocano also explained that the audit was conducted by more than
one individual and involved six squads in the Crime Scene Sciences Division, which has six
supervisors and two managers. He believed that Employeets supervisor, Keith Slaughter, had
conducted her audit. LoJocano was not aware of how many times it was alleged that Employee
had changed dates. Tr. 112. LoJocano was not aware if Employeets date differences changed her
14-day turnaround time. LoJocano had no recollection of whether Employee had met her 95%
performance goal during the time period in the proposed removal (October 1, 2020, through
March 8, 2021). He testified that he proposed removal because Employee lied. Tr. 115. LoJocano
stated that he did not inquire about the performance deficiency in the document.

LoJocano testified that two other employees (E.S. and J.W.) received official reprimands.
Tr. 117-118. LoJocano noted that E.S. and J.W. failed to upload reports into the USAQ portal.
LoJocano testified that it was his understanding that if someone is on the fiLewis Listo, the
USAO will not call them to testify in court. He did not know whether Employee was on the
Lewis List. Tr. 123.

On redirect, LoJocano testified that even if Employeets date changes had not affected her
14-day turnaround, that he still would have proposed termination because the falsification of the
dates was the basis for separation. He noted that E.S. and J.W. were not terminated for their
actions because they had not falsified any information, but had just failed to perform their job
functions as required. Tr. 124. He cited that falsification warrants termination because it is about
truthfulness and that when testifying, you are presenting information for the government in
criminal cases.

Hillary Hoffman (fiHoffmano) Tr. Pages 129171 178

Hoffman currently works at Agency as the supervisory attorney advisor and has been in
this position for approximately 20 months. Her current responsibilities include oversight of three
(3) attorneys and a paralegal and handling of matters in the General Counselés office. In March
of 2021, Hoffman was working as an attorney with the D.C. Office of the State Superintendent of
Education as a litigation attorney. Tr. 131. In June of 2021, she was called to investigate a matter
at DFS of which Employee was involved. Tr. 131. Hoffman testified that she was told that in
March of 2021, they had received a tip that dates were being changed in the Agencyds LIMS
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system and that up until that time, management was not aware that those dates could be changed.
She was not employed by DFS at that time, she was called in as an investigator. At the time she
conducted the investigation for Agency, she had conducted approximately 200 investigations in
her capacity as an attorney with the District government. Tr. 133.

Hoffman testified that in June 2021, she was provided data based on the anonymous
complaint received in March 2021, that Crime Scene Services was looking into changes of
distribution dates. Hoffman explained that to determine if dates were changed, they looked at
dates that could not be changed within the USAO portal. Tr. 134. Hoffman further testified that
the process for distribution was that a Crime Scene Services person would go to a crime scene,
pick up evidence, come back and log that information and write a report. That report was
supposed to be distributed to the USAO, MPD and OAG if it was a juvenile crime. Tr. 134.
Hoffman received a list of nine (9) employees which included Employee, that had discrepancies.
It was later determined that two (2) of the nine (9) employees did not have date changes but had
failed to distribute the report as required. Tr. 135. Hoffman went on to explain that distribution
was the fiendo of the processing of reporting and that the employees had 14 days to complete and
distribute the report to the USAO. That 14-day requirement is a part of all the employeeso
performance plans. So, it was an individual as well as a group benchmark for performance. Tr.
136-137.

Hoffman testified that in review of the data of date changes in LIMS, 100 percent (100%)
of the time, the date in LIMS was earlier than the distribution date that actually occurred in the
USAO portal. Tr. 137. Hoffman stated that because of how LIMS and the USAO portal work, it
was determined that even if someone had fibackdatedo the dates of distribution in LIMS and the
USAO portal, the dates were supposed to be the same. Hoffman asserted that there would never
be a scenario where it would have been a different date in the USAQ portal unless someone was
doing something they were not supposed to do. Tr. 138. Hoffman also explained that because of
the performance plan requirements that the distribution date in LIMS should not be different
from the date in the USAO portal. She explained that different dates are incorrect and would be
a lie for them to have said that they were distributed when they were not distributed. Tr. 138.
Hoffman stated that when she arrived at Agency, data had already been pulled from the USAO.
She requested information from LIMS which is run by JusticeTrax and asked them if they could
tell who changed the dates and JusticeTrax said they could provide that information. Tr. 139.
The information was in metadata that they kept, and which could not be changed in the DFS
system because it was held in the JusticeTrax system. She also noted that JusticeTrax cited that
each person/user had their own password and user identification to log into LIMS, so that it was
never someone else doing this for someone else. Tr. 139. Additionally, Hoffman noted that this
was a pre-populated date that should have never been changed. As a result of this, JusticeTrax
was able to specifically provide information about who changed it, when it was changed and
what it was changed to. Tr. 140. Hoffman testified that they were able to see when Employee had
logged into the system and what she had done in that system. Tr. 140. Hoffman identified
Agencybs Exhibit 1 as the data that JusticeTrax provided which showed each time Employee
logged in and whether she modified a date. The data showed exactly what was modified and
when it was modified for each period of time. Tr. 141. Hoffman affirmed that this was the data
she relied upon in her investigation. The data came through DFS but was provided by
JusticeTrax. Hoffman also affirmed that this was consistent with the data she had requested
through LIMS. Tr. 141.
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Hoffman also identified the columns and persons associated with Agencybs Exhibit 1.
Hoffman explained that it is OCTO security requirement that passwords are not shared with
anyone T not just for LIMS, but for any D.C. government system. Tr. 142. Hoffman testified
that this is a part of OCTO training that all District employees are required to do each year.
Hoffman testified that at Agency, there is a separate login for the computer itself and for the
LIMS. Hoffman reiterated that no other person should use another personds credentials. Hoffman
identified Employee as the username in Agencyds Exhibit 1. She explained that the column
which is named fADistribute to USAO0 was referencing the USAO portal which no DFS
employee had the access to change and for which they used to compare that date in the LIMS
system to determine if a change had been made. Tr. 144. Hoffman noted that the USAO portal
was a system that only the USAO had access to, and dates in that portal could not be changed by
any Agency employee, as it is housed within the federal government. Tr. 144. Hoffman did not
know exactly how documents were uploaded to the USAO portal but cited that the dates
captured in the USAO portal are the date it was sent to that system. Tr. 145. Hoffman went on to
explain that the column noted as AUpdated Dated in Agencyts Exhibit 1, showed the date that
was change from the original date that was in the distribution column in LIMS. She noted that
the first change reflects October 6, 2020, and that it was changed by Employee to September 30,
2020. Tr. 145. She affirmed that the modified date reflects the date the change was made in the
system. Hoffman went on to explain that the fiMismatch Indicatoro column in Agencyts Exhibit
1, was used to determine whether or not there was a difference in the dates. Hoffman explained
that this was provided by JusticeTrax to show how big of a difference the change had been.
Hoffman further explained how this documentation was examined to determine the date changes.
Tr. 147. She also highlighted that Employee had not distributed the report that had been changed
to September 30, 2020. Tr. 148.

Hoffman testified that in reviewing the data pulled from the system, Employee made at
least four (4) changes to dates. Hoffman also explained that the modified date is not visible to the
end user, but the updated date is visible because it was pre-populated and then intentionally
changed. Tr. 149. Hoffman testified that in consideration for the 14-day turnaround requirement,
that considerations were given that if an employee was consistently submitting on time or earlier,
that they might receive a better performance rating. Conversely, if they were taking longer than
14 days, it might have resulted in lower performance rating. Tr. 150. Hoffman iterated that the
termination charge against Employee was also in consideration of the 14-day timeline and the
failure to meet that performance. She cited that since Employee and others were changing the
distribution dates, they were improving their performance, but that it was false because they were
not actually meeting the 14-day deadline. Tr. 151 -152. Hoffman noted that this was a Key
Performance Indicator (fiKPI0). Hoffman testified that she drafted a report based on her
investigation into this matter, which she identified as Agencyts Exhibit 5. She asserted that no
one assisted her in writing this report. She did not interview Employee, because she was out on
leave. Tr. 153. Hoffman cites that Employee was given the opportunity to come in and interview,
but Employee declined to do so. Tr. 154.

On cross-examination, Hoffman affirmed that the spreadsheet was prepared by Brandy
Kramer (or Cramer)®, a DFS employee who downloaded it from JusticeTrax and added the

8 Initially, the court reporter spelled this name with a fiKo, but later changed to a iC0. For the purposes of this decision, it will be
noted that both refer to the same person.
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column fiDistributed to USAQ.0 Tr. 156. Hoffman explained that Kramer did this because
Hoffman did not have access to JusticeTrax since she was not a DFS employee at that time.
Hoffman also testified that her communications with JusticeTrax prior to becoming a DFS
employee were related to the audit and inquiring about their metadata. Tr. 157. Hoffman cited
that she asked JusticeTrax to provide the metadata about the distribution date changes. Tr. 158.
Hoffman reiterated that JusticeTrax provided the information to Brandy Cramer and the
information was provided to her. Hoffman testified that the spreadsheet reflects that Employee
changed distribution dates four (4) times in the LIMS system. Hoffman also explained that the
fimismatch indicatoro and the fisize of the mismatcho were reference points to the change that
had been made and reflected the difference between the modified date and the updated date that
showed whether a change was made. Tr. 160. Hoffman testified that the spreadsheet data which
reflects the dates, exhibited where Employee made changes to the distribution date. Hoffman
also noted that she did not know how often Employee logged into LIMS or any other changes
made, because they did not pull that data because they were solely looking at whether the
distribution date had been changed. Tr. 162.

Hoffman affirmed that there are entries that do not reflect a mismatch. She cited that
even dates that did not reflect a mismatch were included as they were trying to examine
everything JusticeTrax provided in the report. Tr.162-163. Hoffman testified that the data
reflects that Employee changed distribution dates four (4) times. Tr. 164. Hoffman further
explained that the four date changes were those that showed an fiexplicit change by the person.o
The date was pre-populated and had to be intentionally changed, representing four (4) specific
intentional changes by Employee to the distribution date within LIMS. Tr. 165. Hoffman also
explained that in the instances where the spreadsheet reflects finullo that it was just the way the
report pulled the information, and that the system repeated itself. So those were not included in
the count of four date changes. Tr. 165-166.

Hoffman testified that the 14-day distribution requirement is the amount of time a
forensic scientist has to complete the report on the evidence retrieved from the crime scene.
Hoffman cited that the spreadsheet does not necessarily show whether Employeebs four dates
would have brought her within the 14-day requirement but noted that it did not matter. She
iterated that either way, it would have improved her performance, so it did not matter whether it
was in the 14-day, as each earlier day would improve performance. Tr. 168. Hoffman identified
Agencybs Exhibit 5 as the investigative report that she prepared. Hoffman testified that she
specifically noted in that report that changing distribution date would directly impact the smart
goal of a positive direction for an employee making it appear that the distribution date had
occurred timely. She also affirmed that she wrote that Employeeds actions fiprovided the
reasoning behind changing the distribution date within the LIMS system.0 Hoffman testified that
she did not know whether the date changes fell within 14 calendar days. Tr. 170. Hoffman
further noted that she believed Employee had made these changes because each employee had
their own LIMS ID and password. JusticeTrax could pull this information and the metadata
showed what happened. Further, this system was not housed at Agency, but at JusticeTrax, so the
information was specific to her. Tr. 171-172.

Hoffman testified that she didndt know why Employee changed the date, but guessed it
was to improve her performance rating. When asked whether Employeebs action could have been
the result of an fiinnocent mistake or a technological glitcho, Hoffman testified that she asked
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JusticeTrax and they noted that it was a pre-populated date that had to be intentionally changed.
Tr.172-173. Hoffman cited that JusticeTrax checked for glitches to ensure this was the case, and
that there were none. The date was consistently pre-populated, so the change was intentional and
could not have occurred but for the deletion of the pre-populated date and changing it to
something else. Tr. 173.

On redirect, Hoffman explained that in Agencyts Exhibit 1, the modified date was the
date that Employee went in and made the change. Hoffman testified she did not know if the
number six in the mismatch column impacted Employeeds 14-day turnaround because the pre-
populated date in LIMS was gone. Employee changed the date from October 6" to September
30", For this instance of date changes, Employee did not distribute to the USAO. Tr.176. She
was not terminated for not distributing but was charged for falsifying official documents because
LIMS is considered an official District record. She was also charged with performance because
there was a 14-day turnaround and every day that was earlier would benefit an employee.
Hoffman iterated that the DFS supervisors relied on the accuracy of the LIMS data. Hoffman
testified that managers were able to determine whether their staff were meeting the turnaround
time because they used the distribution date in LIMS to determine from the date assigned to the
distribution date whether it fell within 14 days. Tr. 178. Hoffman noted that the distribution to
the USAO was a part of the 14 days, with the assignment/going to the scene being the first day
and the distribution being the 14" day at the longest. Tr. 178.

Tom Fontenot (iFontenoto) Tr. 1801 206

Fontenot is the Chief Information Officer (RC100) at Agency and has been in that role for
approximately nine (9) months. He has been with District government since the year 2000 in
various IT roles. Prior to this position, he was the CIO at the Department of Employment
Services ((DOES0). Currently, Fontenot is responsible for the day-to-day activities for all IT
related matters at DFS, including systems, cell phones, budget etc. He is the in-house point of
contact for the LIMS. Fontenot explained that JusticeTrax LIMS is the Laboratory Information
Management System, and its where DFS tracks all evidence and information regarding crime
scenes. Tr. 182. The only outside stakeholder to have access to LIMS is MPD because there are
officers that DFS is assigned to work with. Those MPD officers can only make changes to cases
they are assigned to inside the LIMS program. Tr. 182. Everyone has their own login and
password for LIMS. Fontenot cited that LIMS has been used at Agency since 2015. The Crime
Scene Services Division and Forensic Science Lab utilized LIMS. Crime scene scientists collect
evidence from a scene. They use LIMS to track and barcode the evidence. Tr. 183. Barcodes are
placed on the information about the evidence. LIMS does not communicate with other systems
directly. Fontenot explained that the USAO portal is an independent file sharing system where
distributed reports from LIMS are placed for members of the USAO to pull. Distribution to the
USAO is done manually by crime scene scientists. Tr. 184.

Employees who have access to LIMS currently have a two-factor authentication to log
into the system. Fontenot explained that back in 2020, there was only a single factor
authentication to log in. Tr. 185. This was when LIMS was using Microsoft SQL. Microsoft SQL
is the database in which LIMS resides. Tr. 185-186. LIMS was a secure system in 2020. Every
user at DFS with access to LIMS must authenticate with JusticeTrax each time they sign in. Tr.
187. Fontenot testified that all employees have their own unique username and password.
Fontenot explained that the Districtés chief technology officer is responsible for overall security
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of all systems, and the policy is that under no circumstances should usernames and passwords be
shared. Every year, all District Government employees are required to complete cybersecurity
training which covers this policy. Tr. 188. Fontenot further testified that DFS is a secure agency,
which means that every user that accesses an Agency network resource has unique credentials to
do so. This creates a footprint where they are able to see what each user has done from a
historical perspective. Tr. 188. All employees have access to the OCTO website where password
and username policies are housed. Tr. 189.

Fontenot identified Agencyts Exhibit 1 as an extract from LIMS. He explained that within
LIMS, any add, change, or delete to the record creates a log. This log was based on case IDs. Tr.
189-190. Fontenot explained that the document that lists Employeets name and then finullo
shows that Employee was logged in. Tr. 190. There are two columns for each based on the
specific column names that were pulled from the extract. Tr. 191. Fontenot affirmed that the
mismatch reflects four entries. He also testified that the modified date was the system recorded
date, which is when the change to the column occurred, or in the case of when the person logged
in, ités the date they logged in. Tr. 192. Fontenot cited that the columns reflect that on October 6,
2020, Employee logged in and then updated the date to September 30, 2020. The updated date
was manually entered. Tr. 193. Fontenot also noted that this information is pulled from the
metadata. He also identified Employee as the person who made the change. Tr. 194. Fontenot
does not know Employee and has not worked with her at all.

As the CI0O, if someone forgot their password for LIMS, he could reset their password,
however he cannot see passwords because they are encrypted in the database. Tr. 195. No admin
or manager has access to the password. There is a password reset functionality in LIMS.
Regarding the mismatch indicator, if there is a one (1) there, then it is a mismatch. If it shows a
zero A(0), then it was the same date. Tr. 196. The information from LIMS did not contain the
column marked fDistribute to USAQO, he testified that it was manually entered into the
spreadsheet. Tr. 197. Fontenot testified that he has access to the USAO portal so he could
confirm or check whether the reports were uploaded on those dates. Tr. 197.

On cross-examination, Fontenot testified that he first saw the spreadsheet within the last
couple of months. It was shared by Ms. Coll when he was asked questions similar to what he was
being asked during the hearing. Tr. 198. Fontenont could not confirm whether the spreadsheet
was Excel or not, but perhaps it was formatted as a CSV since it was an extract from LIMS. Tr.
198. He reiterated that the extract was from LIMS. He did not know if the extract was done by
DFS. Tr. 199. Fontenot testified that JusticeTrax does not have access to the production system
today but could not say whether they did back in 2020. Fontenot cited that if someone provided
JusticeTrax with the logs or access that they could have looked at LIMS and determined whether
an employee had changed a date in the system. Tr. 199. Fontenot testified that two-factor
authentication for the system began in March 2022. Tr. 200. Prior to this, employees were using
what was called a ficlient servero, so the application was installed and then accessed from a local
computer to the server. Tr. 200. When asked by the AJ about access in 2020 and 2021, Fontenot
noted that users could access the application while on VPN. Tr. 203.

On redirect, Fontenot testified that the distribution date can now be changed later but is
called the dredistribution date.0 Tr. 204. On recross examination, Fontenot testified that the
mismatch indicator and size of mismatch appeared to him to be columns that were added to show
the difference between the modified date and the updated date and the size of the mismatch if
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there was one. Tr. 205. When asked by the AJ whether metadata could not be retained, Fontenot
testified that there would be no reason it would not be there. Tr. 206.

Quivyana Hall (fiHallo) Tr. 208 i 230

Hall currently works as the Human Resources and Labor Relations Director at Agency
and has been in that position for almost two (2) years. Hall has been with District government for
13 years in a human resources (iHRO0) capacity the entire time. Her duties include overseeing
the functional areas for HR and labor relations, including recruitment and talent, compliance,
employee relations, payroll etc. Tr. 209. Adverse actions/terminations fall under the employee
relations part of her responsibilities. Hall testified that her role with adverse actions is the
facilitator of the process and documentation. She does not serve in any capacity to recommend,
propose or decide discipline. In March 2021, Hall worked at OSSE. Hall was not personally
involved with Employeets proposed termination. Tr. 210. She was however involved with
Employeets the final termination. Hall testified that she started working at DFS in September
2021, and Employeeds termination was within her first week or two of that role. Hall identified
Agencyts Exhibit 12 as the administrative review which was the report and recommendation
from a hearing officer in Employeeds removal. Tr. 212. Hall explained that after a hearing officer
reviews the case materials and the employeeds response, then a report with recommendation is
written and provided to the deciding official. Tr. 212. Hall was not a part of the proposing
process for Employe because she was not employed with Agency at that time. Hall identified that
Agencybs Exhibit 12 was signed by then DFS interim director, Anthony Crispino. Tr. 213. Hall
testified that the hearing officer must be an attorney. Hall explained that upon receipt of this
document, it is typically reviewed. In this matter, the hearing officer recommended termination
and the deciding official accepted that. This meant that an issuance of a final notice for removal
had to be completed. Hall identified Agencybs Exhibit 13 as the final notice of removal. Tr. 216.
Hall signed this document on behalf of Director Crispino. Hall testified that she has fidelegated
authority6 and signed documents for the director. Tr. 217. Hall cited that in some instances, she is
able to issue final notices without the directorés approval on HR-related matters, like
discrimination, EEO, or sexual harassment matters. Tr. 219. Hall did not recall speaking with the
proposing official, LoJocano in this matter. Tr. 219. Hall testified that prior to her arrival, the HR
director at Agency was Michael Hodge who is no longer with DFS. Tr. 221.

On cross examination, Hall testified that a deciding official could mitigate or reduce a
penalty made by the hearing officer. Tr. 228. Hall identified Agencyds Exhibit 4 as the rational
worksheet. Hall explained that in her role, she does not consider the proposing officialds
worksheet, because she is not the deciding official. She did not make the decision or any decision
related to Employeeds termination. Tr. 229 -230.

Employeeis Case-In-Chief
Employee Tr. 2337 286

Employee testified that she has a Bachelor of Science in forensic and investigation
sciences from West Virginia University, which she earned in 2013. Following this, she worked at
American Systems, a government contracting company where she gained top-secret clearance.
She began working at DFS in 2016 as a forensic scientist with the Crime Scene Sciences Unit.
Her duties included going to crime sciences, taking photos, taking other evidence, preparing
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reports, and testifying if needed. Tr. 239. She would testify in the District of Columbia for cases
for scenes she worked on. Employee cited that she enjoyed her work.

Employee explained that her duties to prepare reports included the use of specific
templates with items that were required to be completed on the nature of evidence was that they
collected at the crime scene. Reports were prepared by using Microsoft Word. Employee
explained that LIMS is the system that tracks chain of custody of evidence and some case
information. Tr. 241. After she prepared a report, she would affix a barcode on the case jacket
which would include the report. There was also a review sheet that was given to the supervisor,
the supervisor reviews it and return it back to be distributed. Tr. 242. Employee testified that
once she got back the report signed off by the supervisor, she would take it to a copier or
scanner, scan it in and those would be emailed. Then she would take the email, download the
attachment and rename it to the proper name with the CCN and describe what type of scene it
was. After this, it was uploaded to the USAO portal, to LIMs and sent to two (2) email addresses.
Tr. 242. Employee identified Employeeés Exhibit 28 as CSSS35- Procedures for Case Notes,
Reports, and Administrative Functions. Employee explained that this document was the SOP for
case notes reports etc. She believed she saw this document when it first cat. Tr. 244. Employee
further explained that Section 7.50 was the step that described uploading the report into the
USAO portal. Employee noted that once the report was scanned and emailed, it was downloaded
and renamed to a specific case number. She would save it to her desktop and click and drag it to
the portal. Tr. 245. She further explained that they were sent a link to the USAO portal and that
it could be saved as a shortcut. She did not use LIMS to complete this part of the process. She
identified Section 7.51 as the part of the process of sending the report via Outlook email to a
specific email address. She did not know who those email addresses belonged to, but assumed
they belonged to someone at MPD and to DFS CSS supervisors. Employee described Section
7.521 7.55 of Exhibit 28 as a part of the LIMS process.

Employee testified that for LIMS, she would upload the case jacket by clicking on a
picture, which would then create a folder with her name on it. Then she could upload the actual
case T the scanned case jacketdto the folder with her name on it. Tr. 248. She then would go to
the request tab in LIMS, go to her specific request and clicked to request report. A new image
would pop up with a bar code which she could scan as they had scanners at their desk. Then the
case jacket could be transferred to the R1149 distribution completed and placed in distribution.
Tr. 248. Employee testified that there was a distribution date filed that could be changed. She
explained that she knew it could be changed because she could visually see that you were able to
change it because it was not figrayed outo like other fields. Tr. 249. She said that different LIMS
users had different access abilities, so if there were things you were not allowed to do in the
system, it would be figrayed out.0 Tr. 249. Employee cited that if it was not grayed out, then you
were able to access that function. She further testified that to her knowledge, only one
distribution date filed could be edited or changed in LIMS. Tr. 249.

Employee also testified that Sections 7.48 through 7.55 of the distribution process took
about five or ten minutes to complete 1 if you were not pulled away while doing it. Tr. 249. She
noted that this was 100% administrative in process and was not a part of her duties when she was
originally hired. She also noted that most of the distribution process steps could be done all at
once. Typically, she would try to complete the distribution process all within one shift. Tr. 251.
She could not specifically recall instances where she completed one step in the distribution
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process on one day and another step on a different day or shift. She explained that sometimes
during their shift they would get a call to respond to a scene. She noted that they were required to
get to a crime scene within 30 minutes. Tr. 252. Employee testified that no one ever told her that
the distribution steps had to be completed on the same day. Tr. 252.

Employee identified Employeeds Exhibit 11 as the notice and cited that it arrived at her
home via FedEx on July 16, 2021. She also identified the investigative report completed by
Hillary Hoffman. Tr. 254. She received this report along with her proposed removal notice.
Employee testified that she received a letter in the mail saying that the Agency was conducting
an investigation and that they wanted to interview her. She cited that she was not aware that she
was the target of the investigation. Tr. 255. She also noted that Agency said that because she was
on maternity leave, she was not required to interview, so she emailed Michael Hodge and said
that she was on maternity leave and that she chose not to interview. Tr. 255.

Employee testified that it was not her practice to change the date during the report
distribution process. She said it was her practice to just hit apply and move on, and that would
result in that date fieldds reading or to be whatever date was already in there. Tr. 257. When
asked whether she changed the date field when distributing reports, Employee answered that she
did not recall changing any date fields. Tr. 257. She cited that she did not change the date field at
any time. She did not instruct anyone to change the date filed on her behalf. She testified that she
did not make any misleading entries in LIMS during her employment at Agency nor did she
attempt to mislead the Agency management into believing that she was distributing her reports
earlier than she actually was. She testified that she did not falsify any records including entries or
information within the LIMS system. Tr. 258. Employee identified Employeets Exhibit 13 as a
copy of the Excel spreadsheets that were sent to her in her termination packet. Tr. 259. Employee
cited that they were sent to her in a CD format. Employee identified a date sequence involving a
date for November 24, 2020, that had a USAOQ distribution date of November 17, 2020. Tr. 261.
When asked whether in her experience as a forensic scientist distributing reports if there was any
way for her to have distributed a report to the USAO before being assigned a case, Employee
responded that fino, that [she] wouldnit be able to write the report before [she] went to the actual
scene.0 Tr. 262. Employee testified that she had not been subject to any previous discipline. Tr.
268.

Employee, in review of previous performance evaluations in Employeeds Exhibit 12,
cited that she was aware of the 14-day turnaround, but did not know what was meant by the
fimetricso that would be reviewed by supervisors. Tr. 269. She did not know how supervisors
calculated it. She cited that the smart goal for that section comprised 20 percent. Tr. 270.
Employee also noted that all the smart goals comprised 50% of the annual evaluation. Employee
testified that she was never told that the 14-day turnaround time would be evaluated exclusively
on the LIMS metrics and that it was a supervisor task to calculate, and she was not aware of how
it was done. Tr. 270-271.

Employee testified that she was asked to testify by a USAQO attorney following this
matter, but that she did not testify because she was told that the matter had been continued. Tr.
272-273. She had conversations with this attorney and told them about her termination from
DFS. Tr. 274. Employee explained that the USAO attorney supported her. Tr. 275. Employee
testified that there were others who were issued notices of termination. Tr. 277. She knew
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because some were in the union. She stated that some of those terminated employees had
testified at criminal trials post-termination from DFS. Tr. 278.

On cross examination, Employee testified that the materials in Agencyts Exhibit 1 were
included in her termination packet, and they were included on a CD. Employee attested that the
modified dates were made on October 6, 2020. Employee also testified that she did distributions
in 2020, and that she did not have administrative assistants who were distributing her reports in
October 2020. Employee testified that she did not know how the dates were changed, that she
really did not remember changing the date. Tr. 283. Employee did not share her login credentials
with anyone. She did not recall taking the OCTO training but explained that fiif it was a yearly
requirement, then yes, theyore pretty strict on that.0 Tr. 284. Employee reiterated that she did not
share her login credentials with anyone. Employee also testified that she did not work with all
the individuals who were terminated. Those employees were in on opposite days and shifts than
she was. She averred that she did not discuss changing dates in LIMS with them, and she sat on a
completely different floor than them. She noted that she almost never saw them. Tr. 284.
Employee did not ask the other terminated employees whether they had made date changes.
Employee cited that she did discuss the termination with them, but nothing specific to any
person. Employee stated that once she received the termination packet, she was cut off from
communications with DFS. Tr. 286.

Anthony Crispino (ACrispino) Tr. 287- 292

Crispino testified that he does not know Employee personally, but that she was an
employee at DFS during his tenure. Crispino identified Employeeds Exhibit 4 as a document that
Quiyana Hall signed on his behalf. Tr. 289-290. Crispino said he made the final decision to
terminate Employee. He based that decision on the information provided by the general counsel
in the HR unit. Crispino identified Agencyds Exhibit 4 as the proposing officialés rational
worksheet for Employee. He cited that this is also known as the Douglas Factor worksheet and
that he incorporated it in the decision to terminate Employee. Tr. 292.

Brief Summary of Agencybs Position

Agency asserts that it had cause to terminate Employee from service and that it did so in
accordance with all applicable laws, rules and regulations. Agency avers that in March of 2021,
it was alerted that employees in the Crime Scene Science Unit were changing pre-populated
dates in the internal data system 1 the Laboratory Information Management System. The dates
that were being changed were the distribution dates that reflected when the evidentiary reports
were sent to the USAO. The employees had a 14-day timeline for which to distribute their
reports to the USAO for the cases that they were assigned. As a result of this information about
employeesd potentially changing dates, the then director, Christopher LoJocano, tasked
supervisor Erin Price to conduct an audit of the employees in that division to see whether these
claims could be substantiated. The audit pulled information from around October 2020 through
March 2021. An initial result of the audit revealed employees that had changed the dates. An
investigation was conducted by Hillary Hoffman (who at the time was not employed at Agency),
and the results of her investigation, which included obtaining specific data from JusticeTrax,
revealed that Employee was one of nine (9) employees® identified as having changed the

% The record reflects that it was ultimately determined that seven (7) of those nine had actually altered dates.
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distribution dates in LIMS. The results of the audit and investigation revealed that Employee had
made four (4) date changes within the audit timeframe and the dates were backdated to an earlier
date than the day the modification was made.

Agency asserts that Employeeds termination was for cause as her actions were a breach of
trust and integrity. Further, Agency avers that changing the distribution dates, which were all
backdated, was done to improve the performance as it related to the 14-day timeline for the
distribution of the reports to the USAO. Agency maintains that LIMS is an official government
system and that Employeefs actions of changing the pre-populated distribution dates amounted to
making false statements on an official government record/document. Agency avers that the
number of times Employee made change is irrelevant because ficrime scene scientists are
required to be transparent and credible in all facets of their work, but particularly in connection
with evidence sharing obligations.o°

Agency also argues that it appropriately considered the Douglas Factors in this matter,
and that all other applicable laws, rules and regulations were followed. Agency further maintains
that it determined that Employee could not be rehabilitated or continue in any duties associated
with her position.!! Agency also notes that this was supported by an fiexternal and objective
Hearing Officer.0 Agency further asserts that Employeebs claims of disparate treatment are
without basis. Agency asserts that two other employees who were identified in the audit did not
have the same conduct as Employee. Agency asserts that the two other employees did not
manually change any dates, but instead, failed to distribute the documents as required, thus their
actions did not warrant the same action as Employee and the other employees who had been
identified as having manually changed the distribution dates. As a result, Agency asserts that its
penalty of termination was appropriate under the circumstances.

Brief Summary of Employeeds Position

Employee avers that Agencybs action of terminating her from service was without cause
and that the penalty of termination was inappropriate. Employee asserts that the dates for which
Agency has alleged she changed all occurred on the same day.'> Employee aver that Agency has
failed to produce evidence to prove that the changed dates would have been within the 14-day
turnaround thus making their case against her implausible. Further, Employee argues that the
spreadsheets relied upon in the audit and investigation were unreliable. Employee also asserts
that she was never told that the 14-day distribution timeline was a part of her performance
evaluations, nor was she told the metrics of how that was considered.

Employee also asserts that Agency violated the 690-Day Ruled in this matter because
while the Proposed Separation was dated July 15, 2021, she did not receive it until the following
day on July 16, 2021 (via FedEx Overnight).'* Employee also argues that she received four (4)

10 Agencybs Closing Arguments at Page 8 (July 18, 2023). The Agency did not include page numbers in its submission. Where
possible the undersigned has tried to identify the corresponding page numbers.
4.
12 Employeeds Closing Arguments at Page 1. (July 18, 2023).
13 Employeeds Closing Argument at Page 7 (July 18, 2023). Employee also asserts that the 45-Day rule was also violated in
Agencybs administration of this action.
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separate individual disciplinary charges and that the fourth charge which was related to not
meeting the 14-Day turnaround was not proven by Agency. Employee asserts that she was never
told that the 14-day turnaround affected her performance evaluation nor was she made aware of
the metrics for which she was evaluated. Further Employee maintains that Director LoJocano
onever confirmed whether [she] had met the 14-day 95% of the time goal during that time
period.0 Employee also avers that the four (4) disciplinary charges should have been treated as a
single disciplinary cause for false statements and/or falsification of records, specifically
Employee asserts that fi[d]isciplinary causes 2-4 should be merged into Disciplinary Cause 1.0

In addition to Employeeds assertions that Agencyds accusations of culpability are
implausible, Employee cites that assuming arguendo that there was cause, that Agencyds
removal was not an appropriate penalty. Employee asserts that two other similarly situated
employees that were identified in the audit did not receive discipline and/or were only given a
reprimand. As such, Employee asserts that fiAgencyls penalty determination is entitled to no
deference and should be substantially reduced, to the extent that any penalty is even
appropriate.0'® Employee also argues that post termination, she has still been subpoenaed by
USAO attorneys to testify in matters for which she collected evidence, thus disproving Agencyos
allegations regarding her veracity and truthfulness. Employee also avers that Agency failed to
appropriately consider and weigh the Douglas Factors in consideration of the action against her.
For these reasons, Employee avers that Agencyds action was not for cause and that it should be
reversed.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

ANALYSIS?®
Whether Agency had cause for adverse action

Title 1, Chapter 6, Subchapter VI of the D.C. Official Code (2001), a portion of the
Comprehensive Merit Personnel Act, sets forth the law governing this Office. D.C. Official Code
A1-606.03 reads in pertinent part as follows:

(@) An employee may appeal a final agency decision affecting a
performance rating which results in removal of the employee
(pursuant to subchapter XII1-A of this chapter), an adverse action
for cause that results in removal, reduction in force (pursuant to
subchapter XXIV of this chapter), reduction in grade, placement
on enforced leave, or suspension for 10 days or more (pursuant to
subchapter XVI-A of this chapter) to the Office upon the record

141d at Page 15.
151d at Page 21.
BAlthough | may not discuss every aspect of the evidence in the analysis of this case, | have carefully considered the entire
record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014) (citing Clifton v.
Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (AiThe record must demonstrate that the ALJ considered all of the evidence, but
an ALJ is not required to discuss every piece of evidenceo).
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and pursuant to other rules and regulations which the Office may
issue. (Emphasis added).

Pursuant to OEA Rule 628.2, 59 DCR 2129 (March 16, 2012)'’, Agency has the burden
of proof by a preponderance of the evidence that the proposed disciplinary action was taken for
cause. Additionally, DPM A 1603.2 provides that disciplinary actions may only be taken for
cause. Employeeds termination was levied pursuant to DPM A1607(b) False Statements/Records;
A1607(d) Failure/Refusal to Follow Instructions; A 1607(e) Neglect of Duty and A1607.2(m)
Performance Deficits. In a Final Notice of Separation dated November 16, 2021, Employee was
terminated from service effective November 19, 2021. In the instant matter, Employee was a
Forensic Scientist in the Crime Scene Sciences Unit (RCSSU0) at DFS and had been at Agency
since 2016. Employeeds responsibilities included the submission of evidence and related
materials to the United States Attorneyds Office (RUSAOO) and documentation of evidence
through the use of the Agencybs internal software program, the Laboratory Information
Management System (ALIMS0) which was managed by JusticeTrax. Agency avers that in March
2021, it was made aware that some employees were changing the pre-populated fidistribution
dateo in LIMS. Agency asserts that the distribution date was the date in LIMS fiwhich was
intended to reflect the date the materials were distributed to the USAO portal.0'®

Agency asserts that the distribution date was a pre-populated field in LIMS. However, in
March 2021, a supervisor Price notified the CSSU Unit Director, LoJocano that she had been
made aware by another employee that there were employees in some of the squads in the CSSU
who were manually changing the distribution date, such that they were not matching the actual
date that materials were distributed to the USAQ. LoJocano explained during his testimony in
the Evidentiary Hearing, that upon receiving the information about this, he asked Price to
conduct an audit to ascertain the frequency in which this was happening in the CSSU. LoJocano
and Price were unaware that the distribution date field could be changed prior to the audit.
Additionally, both LoJocano and Price cited that the procedures for distribution were captured in
Agencybs guidelines noted as the fAProcedures for Case Note, Reports and Administrative
Functionso, specifically, sections 7.48 through 7.56 addressed the distribution process.®

The audit ultimately revealed that Employee was one of nine (9) employees who had
manually changed the distribution date.?® An investigation conducted by Hoffman identified
through use of data obtained from JusticeTrax, that there were four (4) instances wherein
Employee changed the date. Specifically, Employee made changes to date on October 6, 2020.
Agency avers that the data reflected that on that date, Employee changed the dates of October 6,
2020, to September 30, 2020, in the distribution date field.?! Hoffman noted in her investigation
that this data showed that Employee went into LIMS on October 6, 2020 (modified date) and
changed the distribution date from October 6, 2020, to September 30, 2020. Hoffman also

171t should be noted that the OEA Rules were updated and made effective December 27, 2021. However, Employeeds Petition for
Appeal was filed prior to the effective date (filed on December 21, 2021), thus the previous OEA Rules are applicable for this
matter.

18 Agencybs Closing Argument at Page 2 (July 18, 2023).

191d at Page 3.

20 The record reflects that it was ultimately determined that two (2) of the nine (9) employees had not altered dates, such that it
was determined that seven (7) employees had altered dates.

2L 1d. at Page 8. See also. Transcript at Page 145- 147.
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asserted that this was known because Employeeds username and identification were implicated in
the data provided by JusticeTrax. Agencyds chief technology officer, CIO Tom Fontenont, noted
in his testimony that the data reflected that Employee logged into LIMS on October 6, 2020, and
changed the distribution date to September 30, 2020. Fontenot also testified that the modified
date i the day Employee logged in- was system generated and could not be changed.?? These
changes were noted as fimismatch indicatorso in the data and spreadsheets utilized for the
investigation in this matter. Agency avers that Employee fistood to benefit from the earlier dates
reflected in LIMS than the actual distributions reflectedo because this would improve her
performance rating and the Kep Performance Indicators (iKP10) for her unit as a whole.?®

Employee avers that Agency has failed to meet its burden of proof for these charges.
Further, Employee argues that even assuming arguendo that Agency had met its burden, the
penalty of termination was unwarranted, and that Agency failed to appropriately weigh the
Douglas Factors in its administration of the instant adverse action. Employee asserts that she
was charged with changing the distribution dates ifalleged changes of four days in three
instances and six days in another to mislead Agency management into believing that she
distributed the four reports in question within 14 days of case assignment, thereby supposedly
enabling her to gain an advantage on a performance evaluation criterion that assessed the
frequency within which she distributed reports within 14 days of assignment.0?* Employee avers
that despite its access to the data, Agency fifailed to produce evidence of the date of case
assignment for any of the four cases in question.0?® Employee also asserts that the data relied
upon, specifically the spreadsheets, were unreliable because it was fAinconsistentd. Employee
avers that she received a CD with three (3) spreadsheets as a part of her proposed removal notice.
She notes that the first two spreadsheets are filargely, but not entirely similard to Agencyods
Exhibit 1. She avers that the fithird spreadsheet contains data that is internally inconsistent,
reflect case assignment dates falling after the corresponding fiDistribute to USAQO, a scenario
that does not compute.0?

Employee asserts that the SOP CSS3 which describes the distribution process did not
apply exclusively to actions in LIMS. Employee asserts that while her performance evaluations
date for 110/1/2018-9/30/2019 cited that the 14-day 95 percent goal would be evaluated by
metrics and supervisor reviews, her evaluations say nothing about what fimetricso would be used
to assess her performance to that goal.0?” For this reason, Employee argues that she had no
reason to believe or presume that her evaluation with respect to that goal would be based
fiexclusively on the editable distribution date at issue.0 Employee also asserts that because the
date changes occurred all on a single day, October 6, 2020, it would be more plausible to believe
that fisome innocuous event or action unique to October 6, 2020 i a data sorting error in the
preparation of the spreadsheet reflected in Agency Exhibit 1, for example 7 is the cause for the
four date mismatches reflected on that spreadsheet.0?® Employee also argues that the 90 Day
Rule and 45 Day Rule were violated in the administration of this adverse action. Employee also

22 |d. See also Transcript at Pages 193-196.
2 |d. at Page 9-10.
2 Employee Closing Argument at Page 1 (July 18, 2023).
% d.
26 |d. at Page 18.
271d. at Page 19.
28 1d. at Page 20.
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avers that the disciplinary charges, while unfounded, should have been combined such that all
the charges 1-4 should have been treated as fa single disciplinary charged for alleged false
statements and/or falsification of records.0?® Employee avers that the fibroader structure and
languageo reflect that the fiunderlying basis for all four Disciplinary Causes was [Employeeds]
alleged falsification of dates in the LIMS system, not mere neglect for duty or failure to follow
policy.0*® Employee also asserts that despite the charges and subsequent termination, she has
still been called to provide testimony by the USAQ.!

False Statements/Records

As was previously noted, Employee was terminated from Agency effective November
19, 2021, pursuant to four (4) charges. The first charge was fiFalse Statements/Records pursuant
to DPM A1607.2 (b)(4). Employee was charged with this cause of action following the Agencyos
discovery that she had changed the distribution dates in the LIMS system. Agency asserts that
fithe manual alteration of LIMS dates by anyone apart from a manager with specific directions to
do so, regardless of the reasoning constitutes a report of false information to a superior.0®
Further, Agency cites that iLIMS entries are used by the Crime Scene Sciences Unit and DFS as
a whole to report compliance to the Executive Office of the Mayor and the D.C. Council.0®
Agency asserts that Employeeds removal under this charge was based on Employee having made
four (4) false statements in her LIMS entries. Agency notes that that the reason Employee
fintended to mislead is irrelevant; as is the specific benefit of misleading information.o®
Employee avers that Agency has failed to show cause that she provided false statements and has
cited that because the four date changes occurred on the same day, that a more plausible cause
was some sort of data error in the spreadsheets relied upon on the investigation.

The undersigned finds that Agency has met its burden of proof with regard to this charge.
Here, the record is clear that LIMS is a part of the system for which DFS, specifically the CSSU,
utilizes as a part of its distribution process. The record also is clear that the distribution in LIMS
was a pre-populated filed, but that was editable at the time. It is also well documented that the
LIMS system is a secure system wherein each user must use their own unique identification and
passwords to login. The spreadsheets relied upon in this investigation were provided by
JusticeTrax and | find that those records were reliable. Further, Agencyds chief technology
officer, Tom Fontenot, attested to those records and identified the information during the
Evidentiary Hearing held in this matter. Namely, it was identified that Employee logged in on
October 6, 2020, using her own unique password and identification. Fontenot iterated passwords
and identifications were unique to the individual user and that no one else would have had access
to login. Furthermore, Fontenot also highlighted the imismatch indicatorso which noted that
Employee had signed in on that date and changed the distribution dates. Thus, while Employee
argues that the spreadsheets weren6t reliable, | find that data is reliable and that it shows these
date changes were made by Employee while she was logged in on that day. During the
Evidentiary Hearing, the undersigned had the opportunity to observe the poise, demeanor, and

29 d. at Page 14.

30 1d.
811d. at 13.
zz ﬁ;gencyﬁs Closing Arguments at Page 12 (July 18, 2023).
341d. at Page 12-13.
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credibility of the witnesses. | found Mr. Fontenotos testimony regarding LIMS to be reliable and
forthcoming. During direct examination, Employee was asked whether she had made changes to
the distribution date field. Employeeds response was that she fidid not recallo making date
changes.® The undersigned would note that Employeeds statement was not declarative regarding
these date changes. Employee also testified that she took OCTO security training and did not
provide any plausible explanation as to whether anyone would have had access to her login
information. That stated, based on the record, and the secured accessibility of the LIMS system, |
find that Agency has shown that Employee logged into the system on that date and changed the
dates. Because LIMS is used for distribution and is also reviewed and utilized by supervisors, |
find that this reflects reporting false information to a supervisor. | also find that LIMS is an
official District record, that is also used for reporting to MPD and the USAO.

OEA has consistently held, that to sustain a falsification charge, fiagency must prove by
preponderant evidence that employee knowingly supplied incorrect information with the
intention of defrauding, deceiving or misleading the agency.0% Here, because the LIMS system
had a pre-populated date to reflect the distribution date, | find that any manual alteration of that
date field, even in Employeeds case that it was four (4) dates, reflects an intention of providing
misleading information. The pre-populated date is the actual date, thus any change to that date
amounts to misleading information. As a result, 1 find that changing the pre-populated
distribution date, constituted a knowing and willful reporting of misleading information, given
that the date change was not a directive from a supervisor and that this action was a manual
alteration of the LIMS0 pre-populated date to reflect that change. Wherefore, | find that Agency
has met its burden of proof with regard to this cause of action and charge.

Failure/Refusal to Follow Instructions

For the same reasons highlighted above, | find that Employeeds actions constituted a
failure to follow instructions. The SOP CSS35 specifically highlighted the distribution
requirements. | find Employeeds arguments that the entirety of process did not only happen in
LIMS to be irrelevant to the fact that the pre-populated distribution date was manually altered by
Employee. The record is clear that the employees were acutely aware that the distribution date
was meant to reflect the actual date that the report materials were distributed to the USAO portal.
The changing of the pre-populated dates reflect a failure to follow the SOP and managerial
directives established for the CSSU. It is also of note that the dates were all modified to reflect
an earlier date than was previously cited. This stated, the undersigned finds that any alteration of
this date field, whether earlier or later, would constitute a failure to follow instructions for this
distribution process. Further, the undersigned would note that Employeeds own admissions of her
previous work evaluations would highlight that she was aware of the directives and instructions
regarding the distribution process and the dates. Accordingly, | find that Agency has met its
burden of proof regarding the charge of Failure/Refusal to Follow Instructions.

Neglect of Duty

% Evidentiary Hearing Transcript at Page 257 (May 8, 2023).

3 John J. Barbusin v. Department of General Services, OEA Matter No. 1601-0077-15 (March 1, 2017), citing Haebe v.
Department of Justice, 288 F.3d 1288 (Fed. Cir. 2002); Guerrero v. Department of Veteran Affairs, 105 M.S.P.R. 617 (2007);
See also Raymond v. Department of the Army, 34 M.S.P.R. 476 (1987).
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Again, for the reasons already outlined, namely that Employeeds actions were outside the
scope of Agency directives and instructions, | find that she failed to carry out her duties as would
be expected, thus constituting a neglect of duty. It is clear from the record that accurate reporting
was a part of the duties and expectations of forensic scientists in the CSSU. Thus, the alteration
of dates, again whether earlier or later, constitutes a failure to abide with those directives as
would be expected of an employee. There is nothing in the record to suggest that Employee was
unaware of these duties and expectations. Alternatively, the record shows, and Employeeds past
performance also reflects, that she carried out her duties as was expected. Further, the duties and
expectations include truthfulness, particularly given the fact that forensic scientists are called to
testify in criminal matters for which they handled evidence. | find that any alteration to these
dates in LIMS, constitute a breach of trust and thus also evince a failure to carry out duties as
expected. Employee avers that she has still been called by the USAO to testify in criminal
matters, thus showing that her veracity and truthfulness were not impacted by these actions and
the termination. The undersigned finds that to be irrelevant to the actions itself inasmuch as there
could have been (and could be) instances for which Employee was not called to testify or was
otherwise impeached during her testimony based upon these actions. As a result, | find that
Agency has met its burden of proof with regard to the charge for neglect of duty.

Performance Deficits

Employee was also charged with Performance Deficits. Here, Agency asserts that
Employee altered the distribution dates and those alterations were dates earlier than the original
date entered. Agency avers that Employee altered the dates fi€ after the entire unit had been
advised of a required 14-Day turnaround time in 95% of cases.0%’ As such, Agency argues that
fif deficits did not exist, there is no logical reason dates would have been altered to advance the
distribution date.0 Agency asserts that based on Hoffmands testimony, Employee altered the
dates, prior to distributing the reports to the USAQ. As a result, Agency avers that fi[i]n altering
the dates in LIMS to reflect that she had distributed reports, and in having those dates reflect an
earlier date than the date the modification was made, she made a misrepresentation that
surpassed the permissible 5% of case for which the 14-Day turnaround might not have been
met.0*® Agency cites that the dates were fialtered separately from October 6 to October 2; and
from October 6 to September 30, in a manner that could only stand to benefit [Employeefs]
apparent performance, and her unités KPI rating.0%® Further, Agency cites that fany
misrepresentation of any element of performance immediately removes an employee from being
within the 95% 14-Day turnaround time performance standard.

Employee avers that Agency has failed to produce any evidence to show that she changed
dates to gain advantage on her performance evaluation. Further, Employee asserts that the fil4-
day report distribution did not apply exclusively to actions taken in the LIMS system.0 Employee
also argues that fiwhile at least one of [her] performance evaluations for the period of 10/01/2018
through 9/30/2020 states that the 14-day 95% goal would be fievaluated by metrics and
supervisor reviewso, her evaluations say nothing about what fimetricso would be used to assess

37 Agency Closing Arguments at Page 15 (July 18, 2023).
38 |d. at Pages 15 -16.
3 1d. at Page 16.
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her performance with respect to that goal.*> Employee also asserts that she was never advised
that fiher performance with respect to the 14-Day/95% goal would be evaluated on metrics from
the LIMS system.0 Employee notes that she could have been evaluated based on the metrics
pulled from the USAO portal.** Employee also avers that the four date changes would have only
comprised fa theoretical advantage on a performance evaluation criterion that comprised a mere
10% of her overall performance evaluationo thus making it fillogical that she would have
intentionally sought to deceive Agency.*?

DPM 1607.2(m) notes that performance deficits are a fifailure to meet established
performance standards.0 In the instant matter, Agency proffers that actions taken to alter any
dates would affect the performance standard regarding the 14-Day turnaround and 95%-time
frame prescribed in its directives. Employee avers that she was not made aware that these metrics
would only be considered based on LIMS data and also avers that Agency has failed to show
where her actions constituted a failure to meet the standards. The undersigned disagrees with
Employeeds assertions that she was not made aware of the performance standards. Her own
evaluation from 10/1/2018-9/30/2019 evince her awareness. | also find it disingenuous to
suggest that she was not aware of those standards as it related to LIMS, given her previous
performance evaluations and her use of LIMS for her reports and distribution. Further, it is also
incongruous to assert that she would not have made those changes since they only comprised
10% of her overall evaluation. Thus, it stands to reason that altering the distribution date would
have impacted the performance standards. Accordingly, the undersigned finds that Agency has
shown how the alterations would have impacted performance metrics. However, in the instant
matter, Agency has not provided the data for the entirety of the evaluative period that would
provide definitive proof that Employeeds actions caused her to not meet the performance
standards of 95% for the 14-day turnaround. This is not to say that Employee, did meet the
performance standards, but that Agency has not provided enough information to confirm that
Employeeds four (4) mismatches resulted in such a deficit. As a result, | find that Agency has not
fully met its burden of proof in showing performance deficits; though Agency has shown in
detail how the alteration of dates would impact the performance as it would exhibit cases as
having met the 14-day deadline, where they had not actually done so. This noted, the
undersigned cannot sustain a charge based on an fiestimationo but must have enough information
for it to meet the burden of proof standard of preponderance of evidence. For these reasons, |
find that the charge of performance deficits as presented cannot be sustained.

Employee also asserted that all the charges for which she was disciplined were borne out
of the one charge for false statements/records and that the subsequent charges should have been
merged to reflect that one (1) charge. The undersigned would note that in the assessment of
discipline, the DPM does not necessarily preclude or set limitations for how many charges can be
assessed against an employee in the administration of discipline. Employee cites to a Merit
Systems Protection Board (fiMSPB0) case wherein, the MSPB Board cited to how charges
should be construed.* In the instant matter, the charges were borne out of the same action of the
alteration of the distribution dates, but I do not find where Agency failed to appropriately

40 Employeeds Closing Arguments at Page 19 (July 18, 2023).

4 d.

42 Employeeds Closing Arguments at Pages 19-20. )

43 Employeeds Closing Arguments at Page 14 citing to Boltz v. Soc. Sec. Admin., 111 M.S.P.R. 568 Al6 (2009). (July 18, 2023).
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construe the other charges for which Employee was disciplined and ultimately terminated. The
undersigned would also note that assuming arguendo that Employeeds claim regarding one
charge (false statements/records) was the only charge to be considered, because | found that
Agency met its burden of proof with regard to the charge False Statement/Records, the discipline
would be sustained in this matter. Accordingly, | find that Agency has met its burden for three
(3) of the four (4) charges levied against Employee in this instant action.

90 Day Rule & 45 Day Rule**

It should be noted that Employee raised these issues for the first time in the submission of
closing arguments. Employee asserts that Agency violated the 90-Day Rule and the 45-Day rule
in the administration of the instant matter. Specifically, Employee cites that based on the
investigation report completed by Hillary Hoffman, that the fiAgency became aware of the
alleged conduct on March 8, 2021.0 Employee asserts that the Proposed Action was dated July
15, 2021 i which reflects 90 business days from March 8, 2021, did not arrive to her until July
15, 2016. Thus, July 15, 2016 was the date the Proposed Notice was mailed, not when she
received it.*® Additionally, Employee avers that pursuant to DCMR A6B-1623.6, Agency
violated the fi45-Day Rule.0 Employee avers that the 45-Day rule requires a final decision within
45 days of the completion of the Hearing Officerés Report. Employee cites that the Hearing
Officer, Nagesh Tammara, issued the report on September 30, 2021, so based on the 45-day
rule, Agency should have issued the final notice by November 14, 2021. However, the final
notice was not issued until November 16, 2021.

The District Personnel Manual (iDPM0) A1602.3 (a) provides that a ficorrective or
adverse action shall be commenced no more than ninety (90) business days after the agency or
personnel authority knew or should have known of the performance or conduct supporting the
action.0* Here, Employee asserts that the Agency knew or should have known of the conduct on
March 8, 2021. However, the undersigned would note that the March 8, 2021, date reflects the
date Agency first became aware of the possibility that employees had altered distribution dates,
and that a subsequent audit and investigation was launched to substantiate the claims. Hillary
Hoffman was the investigator and was assigned to investigate this matter on June 8, 2021, and
her final report regarding this matter was dated July 15, 2021. As such, the undersigned finds
that the date of final report was the fitrigger dateo of when Agency knew or should have known
that there were employees, including Employee, who had been found to have altered distribution
dates. It is of note that during his testimony, Christopher LoJocano specifically cited that when

41t should be noted that upon review of the record, Employee did not previously raise these arguments during the course of this
matter. Agency did not address this in its closing arguments.

4 1d. at Page. 20.

4 The OEA Board has held that the legislative intent of the 90-Day Rule provision found in DPM A1602.3 (a) is to fiestablish a
disciplinary system that included inter alia, that agencies provide prior written notice of the grounds on which the action is
proposed to be taken.*® The Board noted that prior to this revision, the ficourts have ruled on matters pertaining to the ninety-day
rule as it related to D.C. Code A 5-1031&[t]his statutory language is only applicable to those employed by the Metropolitan
Police Department or the D.C. Fire and Emergency Medical Service agencies.0 That noted, the Board further held that while the
intent for the 1602.3 (a) provision was not fispelled out in the DPM, it is reasonable to believe that the intent was similar to that
provided by the D.C. Council when establishing the language of the ninety-day rule.0 The Board referenced a D.C. Court of
Appeals decision*® wherein, the Court found that fithe deadline was intended to bring certainty to employees of an adverse action
that may otherwise linger indefinitely.0 The Board has also held that this provision of the DPM 1602.3(a) like its counterpart
found in D.C. Code A5-1031, are mandatory in nature.
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Erin Price told him in March that this might be occurring, that he wanted to do an audit to
confirm whether this was actually happening or not. This was corroborated by the testimony of
Erin Price as well.*” These dates noted, | find that Agencybs notice dated of July 15, 2021, and
the date of Employeefs receipt of that notice would fall well within 90 Days of July 15, 2021.
The undersigned finds that even if the date fitrigger dateo for the 90-Day Rule was June 8, 2021,
the day Hoffman was appointed to investigate the matter, that Proposed Notice receipt date of
July 16, 2021, would have also fallen within the appropriate timeline. Assuming arguendo that
the fitrigger dated was March 8, 2021, | would find that Employeeds receipt of the notice, one (1)
day late, would constitute harmless error in accordance with OEA 631.3.%8

Regarding Employeeds claims of Agencyods violation of the 45-Day Rule pursuant to 6B
DCMR A 1623.6; the OEA Board has consistently held that the 45-Day rule is directory, not
mandatory in nature.** The OEA Board has held that fian agency's violation of a statutory
procedural requirement does not necessarily invalidate the agencyds adverse action.>® Thus, the
facts in this matter warrant the invocation of a harmless error review. In determining whether
Agency has committed a procedural offense as to warrant the reversal of its adverse action, this
Board will apply a two-prong analysis: whether Agencyds error caused substantial harm or
prejudice to Employeeds rights and whether such error significantly affected Agencyods final
decision to suspend Employee.0® Further, the Board has noted that this is directory in nature
because there is fino consequence for failure to strictly adhere to the regulation.0® Here,
Agencybs action did not cause substantial harm nor did it affect the final decision to remove
Employee from service. As a result, I find that Agencyds issuance of the final notice on
November 16, 2021, constitutes harmless error and does not warrant reversal of the disciplinary
action.

Whether the Penalty was Appropriate

Based on the above-mentioned findings, | find that Agencybs action was taken for cause,
and as such, Agency can rely on those charges in its assessment of disciplinary actions against
Employee for three (3) of the four (4) charges levied against her. In determining the
appropriateness of an agencyos penalty, OEA has relied on Stokes v. District of Columbia, 502
A.2d. 1006 (D.C. 1985).® According to the Court in Stokes, OEA must determine whether the

47 See. Evidentiary Hearing Transcript at Page 43 (Erin Price) and Pages 73-81 (LoJocano). (May 8, 2023).

48 OEA Rule 631.3. (2012).

49 Kyle Quamina v. DYRS, OEA Matter No. 1601-0054-17, Opinion and Order on Review (April 5, 2019).

50 Kyle Quamina v. DYRS, OEA Matter No. 1601-0054-17, Opinion and Order on Review (April 5, 2019). Citing to Diaz v.
Department of the Air Force, 63 F.3d 1107 (Fed. Cir. 1995).

51

™

53 Shairrmaine Chittams v. D.C. Department of Motor Vehicles, OEA Matter No. 1601-0385-10 (March 22, 2013). See also
Anthony Payne v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0054-01, Opinion and Order on Petition for
Review (May 23, 2008); Dana Washington v. D.C. Department of Corrections, OEA Matter No. 1601-0006-06, Opinion and
Order on Petition for Review (April 3, 2009); Ernest Taylor v. D.C. Emergency Medical Services, OEA Matter No. 1601-0101-
02, Opinion and Order on Petition for Review (July 21, 2007); Larry Corbett v. D.C. Department of Corrections, OEA Matter
No. 1601-0211-98, Opinion and Order on Petition for Review (September 5, 2007); Monica Fenton v. D.C. Public Schools, OEA
Matter No. 1601-0013-05, Opinion and Order on Petition for Review (April 3, 2009); Robert Atcheson v. D.C. Metropolitan
Police Department, OEA Matter No. 1601-0055-06, Opinion and Order on Petition for Review (October 25, 2010); and
Christopher Scurlock v. Alcoholic Beverage Regulation Administration, OEA Matter No. 1601-0055-09, Opinion and Order on
Petition for Review (October 3, 2011).
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penalty was in the range allowed by law, regulation and any applicable Table of Illustrative
Actions as prescribed in the DPM; whether the penalty is based on a consideration of relevant
factors and whether there is a clear error of judgment by agency. Further, fithe primary
responsibility for managing and disciplining Agencyls work force is a matter entrusted to the
Agency, not this Office.0® Therefore when assessing the appropriateness of a penalty, this
Office is not to substitute its judgment for that of the Agency but is simply to ensure that
fimanagerial discretion has been legitimately invoked and properly exercise.0>® Employee avers
that Agency failed to appropriately consider the Douglas Factor in this matter. Specifically,
Employee asserts that the Agency is fientitled to no deferenced and that the penalty should be
fisubstantially reduced to the extent any penalty is even appropriate.0°® Employee argues that the
Deciding Official, Anthony Crispino, failed to ficonscientiously consider the Douglas factors in
deciding to terminate [Employeeds] employment.o®’

Employee contends that the Proposing Official noted that Employee had no prior
discipline, yet, this factor was assigned as fineutralo rather than mitigating.®® Employee avers
that commendations or recognition for good work were not required for this to be noted as
mitigating. Likewise, Employee argues that Agency also assigned Douglas Factor 4 1
employeeés work record- as neutral, when she had received consistent ratings of fivalued
performero. Lastly, Employee asserts that in consideration of Douglas Factor 12 i adequacy of
alternative actions- the Agency Proposing Official found this to be an aggravating factor because
of the filength of timeod in entering inaccurate distribution dates.®® Employee asserts that the
record reflects that the alterations were all arose on only one date i October 6, 2020.6° Employee
avers that despite this, the Deciding Official adopted these Douglas factor findings. Employee
avers that the fofficial policy of the District to take a positive approach toward employee
management by using a progressive system to address performance and conduct issueso and that
no progressive discipline was used in the instant action.

The undersigned would note that while Employee correctly cites DPM language
regarding discipline, that same manual in DPM Al1601.6 cites that fistrict application of the
progressive steps€&may not be appropriate in every situation.0®® This noted, as was previously
highlighted, OEA has consistently held that in assessing the penalty, OEA does not substitute is
judgment, but ensures that managerial discretion has been invoked. Here, the penalty range for
all the charges levied against Employee have a range that includes removal for a first occurrence.
Employee also cites that Agency failed to assign the appropriate Douglas Factor categories to
some of the factor, particularly when it made Douglas Factors 3 i past disciplinary record and
Douglas Factor 4 1 past work record as fineutralo; and Douglas Factor 12 T alternative sanctions
as aggravating. The undersigned would note that the record reflects that Employee had not been
subject to any previous discipline nor had she had any issues noted for her past work record. As

54 See Huntley v. Metropolitan Police Department, OEA Matter No. 1601-0111-91, Opinion and Order on Petition for Review
(March 18, 1994); Hutchinson v. District of Columbia Fire Department, OEA Matter no. 1601-0119-90, Opinion and Order on
Petition for Review (July 2, 1994).

%5 Stokes v. District of Columbia, 502 A.2d 1006 (D.C. 1985).

56 Employeeds Closing Arguments at Page 21.

57 .
58 |,
59 |d. at 21-22.
6014, at 23.
61 DPM AL1606.1 (2019).
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such, Employee asserts that these should have been assigned as fimitigatingd i as they should
have been considered in terms of a lesser penalty or any at all. Employee also argues that making
Douglas Factor 12 as aggravating ultimately results in an unduly harsh penalty against
Employee. Lastly, Employee asserts that factor 6 i consistency of penalty- should have been
noted as mitigating as well because two similarly situated employees only received official
reprimands whereas she was terminated.?

OEA has held that an Agencybs decision will not be reversed unless it failed to consider
relevant factors, or the imposed penalty constitutes an abuse of discretion.%® Here, while the
record reflects that Employee had no past discipline or any issues in her past work record, I do
not find based on the totality of the review of the Douglas Factors that Agency categorizing
those factors as neutral to constitute an abuse of discretion that warrants reversal. With respect to
the Douglas Factor 12 and the notation of the filength of timeo in categorizing this as
flaggravatingo, the undersigned finds that while it was found that Employee altered dates on only
one day, the categorization of this as aggravating does not constitute an abuse of discretion. This
is of particular note given the previously mentioned DPM section that cites to the notion that
progressive discipline may not always be employed. As it relates to Douglas Factor 6 T
consistency of penalty- Employee asserts that two other employees, JW. and E.S. received
official reprimand. The record clearly reflects and testimony during the Evidentiary Hearing
reiterated that J.W. and E.S. were ultimately found not to have altered any dates, but instead, had
just failed to follow the SOP CSSS35 in that they failed to distribute reports as required. This
noted, the undersigned finds that these employeest conduct was substantially different from what
Employee was charged with, thus | find no error in the assessment of the Douglas factors.®*

Accordingly, I find that Agency relied on what it considered relevant factors outlined in
Douglas v. Veterans Administration, 5 M.S.P.R. 313 (1981), in reaching its decision to terminate
Employee from service.® Chapter 16 A1607 of the District Personnel Manual Table of

62 Employeeds Closing Arguments at Page 23 (July 18, 2023).

6 Employee v. Dept. of Human Services, OEA Matter Nos. 1601-0048-18 and 1601-0015-18R19, Initial Decision, (June 17,
2021) citing : Love also provided that i[OEA's] role in this process is not to insist that the balance be struck precisely where the
[OEA] would choose to strike it if the [OEA] were in the agency's shoes in the first instance; such an approach would fail to
accord proper deference to the agency's primary discretion in managing its workforce. Rather, the [OEA's] review of an agency-
imposed penalty is essentially to assure that the agency did conscientiously consider the relevant factors and did strike a
responsible balance within tolerable limits of reasonableness. Only if the [OEA] finds that the agency failed to weigh the relevant
factors, or that the agency's judgment clearly exceeded the limits of reasonableness, is it appropriate for the [OEA] then to specify
how the agency's decision should be corrected to bring the penalty within the parameters of reasonableness.o Citing Douglas v.
Veterans Administration, 5 M.S.P.R. 313 (1981).

64 Employee does not outright make a declarative claim of disparate treatment. However, for the sake of the record, the
undersigned notes that based on the record, there was no disparate treatment. Specifically, Employee cites that two other
employees, J.W. and E.S., were only given official reprimands. OEA has consistently held that a prima facie claim must be met
to substantiate a claim of disparate treatment. See. Jordan v. Metropolitan Police Department OEA. Matter No. 1601-0285-95,
Opinion and Order on Petition for Review (September 29, 1995). The record reflects that J.W. and E.S.6 actions did not include
any alteration of dates, but they failed to distribute entirely.

%Douglas v. Veterans Administration, 5 M.S.P.R. 313 (1981). The Douglas factors provide that an agency should consider the
following when determining the penalty of adverse action matters:

1) the nature and seriousness of the offense, and itds relation to the employeeds duties, position, and responsibilities
including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or
was frequently repeated;

2) the employeebs job level and type of employment, including supervisory or fiduciary role, contacts with the public, and
prominence of the position;

3) the employeeds past disciplinary record;
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Illustrative Actions (ATIA0) provides that the appropriate penalty for a first occurrence for False
Statements/Records®®, the penalty range is from Counseling to Removal.” Additionally, the TIA
provides that the appropriate penalty for a first occurrence of Failure/Refusal to Follow
Instructions is Counseling to Removal; the range for a first occurrence for Neglect of Duty is
Counseling to Removal; and a first occurrence for Performance Deficits is
Reassignment/Reduced Grade to Removal.®® However, as previously cited, | find that the charge
for Performance Deficits cannot be sustained. However, since | have found that the remaining
charges should be sustained, and they all carry a penalty range up to and including removal; |
find that removal is an appropriate penalty under the circumstances. Accordingly, | further find
that Agency properly exercised its discretion, and its chosen penalty of termination is reasonable
under the circumstances, and not a clear error of judgment. | conclude that Agency had
appropriate and sufficient cause to terminate Employee from service. Consequently, | further
conclude that Agencybs action should be upheld.

ORDER
Based on the foregoing, it is hereby ORDERED that Agencyds action of terminating
Employee from service is UPHELD.
FOR THE OFFICE:
[s/ Michelle R. Harris

MICHELLE R. HARRIS, Esq.
Senior Administrative Judge

4) the employeeds past work record, including length of service, performance on the job, ability to get along with fellow
workers, and dependability;
5) the effect of the offense upon the employeeds ability to perform at a satisfactory level and its effect upon supervisorso
confidence in employeeds ability to perform assigned duties;
6) consistency of the penalty with those imposed upon other employees for the same or similar offenses;
7) consistency of the penalty with any applicable agency table of penalties;
8) the notoriety of the offense or its impact upon the reputation of the agency;
9) the clarity with which the employee was on notice of any rules that were violated in committing the offense, or had
been warned about the conduct in question;
10) potential for the employeeds rehabilitation;
11) mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental
impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and
12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others.
 DPM A1607.2(b)(4) (2019).
67 DPM A1607.2 (d)(1) (2019).
6 DPM A1607.2 (e); A1607.2(m)(2019).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appealsd website. Parties should promptly notify the Office Manager of any formal errors so
that this Office can correct them before publishing the decision. This notice is not intended to provide an
opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT

OF COLUMBIA
THE OFFICE OF EMPLOYEE
APPEALS
In the Matter of: )
)  OEA Matter No.: 1601-0032-22
EMPLOYEE,! )
Employee )
)  Date of Issuance: November 29, 2023
V. )
)
D.C. DEPARTMENT OF FORENSIC SCIENCES,) MICHELLE R. HARRIS, Esq.
Agency ) Senior Administrative Judge
)

J. Barrett Kelly, Esq., Employee Representative
Hillary Hoffman, Esq., Agency Representative?

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On December 21, 2021, Employee filed a Petition for Appeal with the Office of
Employee Appeals (ROEAO or fiOfficeo) contesting the D.C. Department of Forensic Sciencesd
(AAgencyo or iDFSO) decision to terminate her from service effective November 19, 2021.2
OEA issued a letter dated December 21, 2021, requesting Agency file an Answer on or before
January 20, 2022. Agency filed its Answer to Employeeds Petition for Appeal on January 20,
2022. Following an unsuccessful attempt at mediation, | was assigned this matter on June 24,
2022. On June 27, 20224, | issued an Order Convening a Prehearing Conference for July 27,
2022. On June 30, 2022, Employee by and through her representative, filed a Consent Motion to
Continue the Prehearing Conference and to extend the timeline for discovery in this matter and
requested dates for September 2022. On June 30, 2022, | issued an Order granting Employeeds
Motion and rescheduled the Prehearing Conference to September 8, 2022, and Prehearing
Statements were due by September 1, 2022. On August 24, 2022, Agency filed a Motion for a
Protective Order regarding depositions. On August 30, 2022, Agency filed a Motion to Withdraw
the Motion for a Protective Order.

L Employeeds name was removed from this decision for the purposes of publication on the Office of Employee Appeals website.
2 During the course of this matter, the Agency representative of record was Rachel Coll, Esq. However, on August 24, 2023, Ms.
Coll notified the undersigned via email that her last day with Agency would be August 25, 2023, and that Hillary Hoffman, Esq.
was the newly designated representative.

SEmployees was terminated for the following causes of action: (1) DPM A 1607.2(b)(4) False Statements/Records; (2)
A1607.2(d)(1) Failure/Refusal to Follow Instructions; (3) DPM A 1607.2(e) Neglect of Duty; and (4) DPM A1607.2(m)
Performance Deficits.

4 A subsequent Order was issued on June 29, 2022, because Agency filed an updated Designation of Representation on June 28,
2022.
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On September 6, 2022, Employee filed a Motion to Compel Discovery. Agency filed an
Opposition to the Motion to Compel Discovery on September 7, 2022. Both parties filed their
Prehearing Statements and appeared for the Prehearing Conference on September 8, 2022. That
same day, | issued a Post Prehearing Conference Order wherein, | granted Agencyds Motion to
Withdraw the Protective Order and ordered that depositions in this matter be completed and
Amended Prehearing Statements be submitted by September 30, 2022. That Order also
scheduled a Status/Discovery Conference for September 21, 2022. On September 21, 2022, both
parties appeared for the Status/Discovery Conference. During that conference, the parties
requested more time as they had engaged in settlement discussions. Accordingly, | issued an
Order that same day scheduling a Status Conference for October 19, 2022, to provide time for a
potential settlement. On October 17, 2022, Agency filed a Consent Motion to Postpone the
Status Conference. Agency cited therein that it had received notice from the Mayor's Office of
Legal Counsel that there was a backlog of settlement requests, and more time was needed to
approve Agency's request for settlement authority. Accordingly, on October 18, 2022, 1 issued an
Order granting the extension and required the parties submit a status update by November 18,
2022, regarding settlement.

On November 18, 2022, the parties notified the undersigned that settlement had been
unsuccessful. That same day, | issued an Order scheduling a Status Conference for November
30, 2022. Both parties appeared for the Status Conference as required. During that conference,
the undersigned provided a verbal ruling regarding the outstanding Laboratory Information
Management System (LIMS) data in Employeeds previously filed Motion to Compel. On
November 30, 2022, | issued an Order materializing the verbal orders made during that
conference. Accordingly, Agency was required to produce the documents by or before January
30, 2023. Further, that Order amended the deadline for Prehearing Statements to February 17,
2023, and a Prehearing Conference was scheduled for February 23, 2023. The parties submitted
their Prehearing Statements and attended the Prehearing Conference as required. During the
Prehearing Conference, | determined that an Evidentiary Hearing was warranted. As a result, on
February 23, 2023, | issued an Order Convening an Evidentiary Hearing for April 11, 2023,
noting that April 12, 2023, would be reserved for a second day if needed. That Order also
required the parties to submit supplemental information regarding witnesses. Employee provided
her Supplemental Statement submission on March 3, 2023, and Agency filed its Response on
March 8, 2023. On March 14, 2023, following submissions from the parties regarding witnesses
for the Evidentiary Hearing, | issued an Order denying Employeeds request for witness testimony
from J.W. and E.S. Employee filed a Motion for Subpoenas on March 13, 2023.

On March 29, 2023, Agency filed a Consent Motion to Postpone the Evidentiary Hearing
citing that one of its essential witnesses was no longer available on April 11, 2023. Agency noted
that the dates of May 30, 2023, and May 31, 2023, had been agreed upon by both parties for
which to reschedule the Evidentiary Hearing. | issued an Order on March 30, 2023, granting
Agencyds Motion and rescheduled the Evidentiary Hearing to May 30, 2023, and May 31, 2023.
Employee filed an additional Motion for subpoenas on April 18, 2023. On May 17, 2023, |
issued an Order scheduling a Status Conference for May 23, 2023, to discuss witness testimony
for the Evidentiary Hearing. The Evidentiary Hearing convened on both May 30, 2023, and May
31, 2023.
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Following the receipt of the transcript of the Evidentiary Hearing in this matter, | issued
an Order on June 15, 2023, requiring the parties to submit written closing arguments on or before
July 31, 2023. On July 28, 2023, Employeebs counsel filed a Consent Motion to Extend the
deadline to file closing arguments, citing that he needed more time due to unfortunate
circumstances regarding the passing of his pet. Employee requested an additional week to submit
closing arguments. On August 1, 2023, 1 issued an Order granting Employeeds Motion. Closing
arguments were now due by or before August 7, 2023. Both parties complied with the prescribed
deadline.> The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code A 1-606.03
(2001).

ISSUES

=

Whether Agency had cause to take adverse action against Employee; and

2. Whether all applicable laws, rules and regulations were followed in the administration of
the adverse action; and

3. If so, whether termination was the appropriate penalty under the circumstances.

BURDEN OF PROOF

OEA Rule 628.1, 59 DCR 2129 (March 16, 2012) states:

The burden of proof with regard to material issues of fact shall be by a
preponderance of the evidence. fiPreponderance of the evidenceo shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

OEA Rule 628.2 id. states:
The employee shall have the burden of proof as to issues of jurisdiction, including

timeliness of filing. The agency shall have the burden of proof as to all other
issues.

5 Employeeds Closing Argument was filed stamped at OEA on August 8, 2023. However, this submission is treated as timely
because the Office closed early on August 7, 2023, due to inclement weather. As a result, this decision will reference the closing
arguments for a date of August 7, 2023.
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SUMMARY OF TESTIMONY?®

On May 30, 2023, and May 31, 2023, an Evidentiary Hearing was held before this Office.
The following represents a summary of the relevant testimony given during the hearing as
provided in the transcript (hereinafter denoted as AiTr.0) which was generated following the
conclusion of the proceeding. Both Employee and Agency presented testimonial and
documentary evidence during the Evidentiary Hearing to support their positions.

Agencyis Case in Chief

Erin Price (fiPrice0d) Tr. Pg 21 -58

Price has worked at DFS since October 2013 and prior to that was employed at the
Metropolitan Police Department (MPD). Currently, Price is the Deputy Director of Crime Scene
Scientists at Agency. Her duties are administrative in nature, but she also looks over other teams
in the Crime Scene unit. She assists with paperwork, working with case jackets and supports the
needs of other supervisors. Tr. 23. In October 2020, she was one of the supervisors in the Crime
Scene Scientists Unit (RCSSU0). She oversaw approximately eight (8) forensic scientists and
would go to crime scenes with them, observe, assist with case jackets and other paperwork.

Price testified that the Laboratory Information Management System (LIMS0) is used to
document all the evidence collected from a crime scene. Tr. 24. Price explained that the purpose
of LIMS with respect to reports is that the scientists upload their reports into LIMS once they
are completed so that they are available to DFS and for distribution to their stakeholders. Tr. 25.
Reports are not distributed through LIMS but are distributed through the USAO portal as well as
to a CSID which goes to MPD stakeholders. Tr. 25. Price further noted that the purpose of
tracking reports in LIMS is to basically mark a distribution date that they have actually
distributed the report into those other portals. It is a part of a process they are required to do
within a 14-day turnaround period. Tr. 25-26. The 14-day turnaround was one of the Agencyds
key performance indicators (fiKP10). Price further explained that the fidistribution dateo was the
date that you are fiactually supposed to be distributing to the USAO Portalo for them to review,
as well as MPD. Tr. 26. The date is automatically populated in LIMS. When submitting the
report, it involves the use of a scanner which has a barcode that must be marked. Price testified
that this was the process in October 2020, and had worked that way since around 2015. Price
testified that a crime scene scientist should not alter the automatically populated date because it
alters the information as to when it was actually distributed to the portal as well as MPD. Tr. 28.
Price cited that the only situation where she would tell a crime scene scientist to alter a date
would be if a person was trying to rectify a date that could be verified that it was actually
distributed into the USAO portal and was not marked in LIMS. Tr. 28. Price noted that a
supervisor would have to have provided permission for that action.

6 For the purposes of this Initial Decision and its subsequent publication to the OEA website and D.C. Register; the names of all
other employees who testified (employees who are not supervisors or agency leadership) and/or were included as a part of the
partiesd submissions to this Office have been redacted to only reflect the initials of their first and last names.
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Price testified that in early 2021, she was advised by one of her team members that
distribution dates were being altered. That person told her that there were individuals who had
said that they could alter the distribution date. Tr. 29. Price did not know that this was possible.
Price notified the Director that this was happening and that the distribution dates were not
accurate or were not being entered in accurately. Tr. 29. Price also noted that other dates that are
tracked in LIMS are the entry date when a case is started, and any of the dates that are being
marked whenever evidence is entered. Tr. 30. An entry date is the date the case is opened and
added to as a case, but it can be assigned to a scientist at a later date. Tr. 30. Once a scientist
drafts a report, it will then go to a supervisor or manager for a technical and administrative
review. The completion dates are documented. Once the technical and administrative review is
completed, the report goes back to the scientist for it to be distributed. Tr. 31. Price iterated that
those dates are different from the distribution date. Price also stated that there is no situation
where the administrative review date would be changed to reflect the distribution date. Crime
Scene Scientist are expected to know this process and it is in a user guide that explains the
process of distributing a report. Tr. 32. Price also explained that scientists are provided with
training when they first start at DFS and that the training last approximately four and a half (4.5)
weeks for the classroom portion, followed by a six months field training program where they
accompany training scientist. Tr. 32-33. Price cited that during the time the scientists are in
training and are shadowing others; report drafting, and distribution is a part of that work. Tr. 33.

Price testified that at the time in 2021, the Director was Christopher LoJocano
(fiLoJocanoo). Following her notice to LoJocano about altered distribution dates, all the
supervisors were instructed to pull audits on the Crime Scene Scientists to get information from
LIMS and the USAO Portal. Tr. 34. Price cited that information was needed from the USAO
portal because it is an external portal, so whenever entries were actually entered into the USAO
portal, it was on their end, so the dates were very important to determine when those reports
were actually uploaded into the portal. Tr. 34-35. Price explained that they were comparing the
dates captured for distribution in LIMS to the USAO Portal. Tr. 35. No one at DFS could alter
dates in the USAO Portal, as it is controlled by the USAO. Price further testified that the audit
consisted of pulling information from the beginning of the fiscal year 2020, to a point in the
beginning of 2021. They were pulling information from all scientists related to the distribution
date entered into LIMS and then comparing them to what was reflected in the USAO portal.
They then submitted this information in an Excel spreadsheet to the Director. Tr. 36. Price noted
that for most of the scientists, the dates matched, but there were a few individuals whose date
entries did not, and Employee was one of those whose dates did not match. Tr. 36. Price also
noted that R.A., M.R. and C.B. were other employees whose dates did not match. Tr. 36. Neither
of those persons currently work at DFS and Price thought that some had been terminated and
others may have resigned. Price believed that their terminations and resignations were related to
the date changes. Tr. 38.

Price testified that at the time she was not aware of anyone that had instructed employees
to make the date changes that she uncovered during the audits. Price further cited that R.A. was
not a supervisor. Price further testified that there is guidance where crime scene scientist should
take instructions from. Price explained that each scientist has a supervisor that they report to and
if they cannot go to that supervisor, they also have a unit manager as well as the director in
following the chain of command. Price believed that the chain of command was in the
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Department Operation Manual iDOMO or a Laboratory Operational Manual ALOMo. . Tr. 39.
Price iterated that crime scene scientists are not to take instructions from other scientists who are
not supervisors, because the work they do required instruction from a supervisor, manager, or
director. Price testified that Kristie Stone was a former supervisor at DFS but is no longer with
the Agency.

Price cited that Stone now worked in New Mexico. Tr. 40-41. Price testified that she
came to learn about a project that Stone worked on through the investigation. Price explained
that the project entailed Stone noting dates in the USAO portal where things had been uploaded,
but not reflected in LIMS. Because those dates were not in LIMS, it was holding up the
turnaround time. Stone assigned R.A. to compare those dates between the USAO portal in order
to update in LIMS so the KPI would be accurate. Tr. 41. Price also noted that the dates entered
were supposed to reflect the same date as the USAOQO Portal. Prior to these assignments, these
dates were blank. Tr. 32. Price testified that to her knowledge, no one other than R.A. was
assigned to do this project. Price further iterated that there would never be a time where a
supervisor or anyone else would instruct someone to back date LIMS0 distribution dates prior to
the date reflected in the USAO portal. Tr. 42-43. Price also testified that at the time Employee
was at DFS, her supervisor was John Allie.

On cross examination, Price testified that she is familiar with the LIMS system and has
used it to distribute reports and she also knew the distribution process. Price cited that presently,
a person cannot alter the date a file is uploaded into LIMS, but there was a time when the
individual who uploaded the report could change that date. Price cited that during the time of the
investigation, they were able to do that, but was not sure of the exact date when that option was
no longer available. She cited that it did change based on the investigation. Price cited that she
was referring to the distribution date in LIMS. Tr. 44-45. Price explained that she was not sure
whether the LIMS system reflects the date on which the report was uploaded (referring to
Employeets representativeds question regarding the prepared LIMS report.) Tr. 45-46. Price
further cited that the scanning of the bar code on the physical copy of the report is different and a
separate bar code for the distribution. Price cited that the barcode was generated in the LIMS
system and also affirmed that the process includes using a scanner to scan the bar code on the
case jacket. She cited that Employee could not have changed the date that the system reflects that
barcode scan. Tr.47.

Price testified that she can only assume that Employee received training when she first
came to DFS. She cited that there was a time in the past where the distribution process was
handled by administrative staff and not forensic scientists but was unsure when that
responsibility was transferred to the forensic scientist. Price affirmed that individuals found to
have changed the distribution date included R.A., M.R., C.B. and Employee. Tr. 48. Price
believed that all those persons were supervised by John Allie at the time, but she could not be
100% sure who all their supervisors were. Price explained that an administrative review date is
the date that reflects the last step in the review process and then it goes back to the scientist for
distribution. Tr. 49-50.

On redirect examination, Price explained that scan dates are a date that the physical copy
of the PDF is uploaded into the system. She was not aware that a date could be changed because
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they have a dashboard system that pulls information for those dates when the reports are actually
distributed, not when the physical PDF files are uploaded. Price further noted that that date
should be the same as the date it is distributed because that is the process of distributing in the
SOP. Price cited that the distribution process starts with the receipt of the case jacket. The
employee would scan a copy of the jacket to themselves, they save it on their computer based on
a specific naming convention. Price noted this was important because the USAQO Portal will not
accept unless it follows a certain naming convention. Tr.51. Next, it will be marked distributed
into LIMS using the barcode associated with the scene attendant and will be uploaded in to the
USAO Portal and then an email will be sent to the CSID which is Agencyés MPD stakeholders
which includes a copy of the report as well. Tr. 52. Price testified that currently in LIMS, when
you go to actually distribute the case jacket, the date will mark that specific date and is not able
to be changed. Tr. 52. Prior to 2021, this date could be changed. Price cited that there were no
dates in LIMS where scientists were expected to manually enter. Price iterated that LIMS is an
automatically generated system and that everything is supposed to be in real time. This ensures
the stakeholders have the product within 14 days. Tr. 53.

On recross examination, Price explained the barcode affixed to the physical case jack will
stop once it has been administratively reviewed. Once the administrative review is complete, the
barcode would be transferred to a storage system where case jackets are stored once the
distribution process is completed. Tr. 55. Price further cited that the distribution process sends all
the information to the stakeholders. Scanning is the last step where it will then go into storage at
Agency. Tr. 56. LIMS will reflect the date that it is put in the storage location, and that is
reflected on a chain of custody report. Price cited that Employee as a forensic scientist would
have been aware that scanning the barcode affixed to the physical case jacket would be reflected
on a chain of custody report. Tr. 57.

Christopher LoJocano (fiLoJocanoo) Tr. Pgs. 591 122

LoJocano retired from Agency in September 2021. Prior to his retirement, he was the
Director of the Crime Scene Sciences Unit, and he served in that capacity for approximately
three years. Tr. 60. LoJocano also worked at MPD from 1983 to 2023. As director of the CSSU,
LoJocano oversaw the crime scene scientists who went to crime scenes and processed crime
scenes for evidence, and he was also over the Central Evidence Unit. Tr. 61. LoJocano cited that
LIMS is the Laboratory Information Management System. He explained that chain of custody is
tracking from the time something is collected and the location and person who had that piece of
evidence. Chain of custody is important because when in court, they must be able to show how
evidence was kept while they were in possession of it. LoJocano rarely used the LIMS system.
He testified that his staff used LIMS for the collection of evidence and upon return to the lab,
they would enter that into the LIMS system, as the chain of custody started at the scene, but entry
into LIMS was the tracking. Tr. 62-63. LoJocano explained that scientists are required to do a
report which is generally a narrative of what they did at the crime scene and the location and
time of evidence collected etc. Tr. 64. That report is sent to Agencyts customers which include
MPD, prosecutors and other agencies if requested, like the U.S. Capitol Police. Tr. 64. LoJocano
noted that the prosecutors were the USAO or the D.C. Office of the Attorney General (iOAGO0)
These reports are documented in LIMS to keep a record. Tr. 65. LoJocano explained that for
LIMS, scientists prepare reports, it would go to a supervisor for review and that supervisor
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would sign off or note corrections needed to be made. Eventually the supervisor would sign off
on the report and it would go to the scientist to be uploaded in LIMS and then distributed to
MPD, USAO and in some cases, the OAG. Tr 66. LIMS does not automatically distribute to
customers, but there was an email address that the scientist would also send reports for MPD,
and the USAO had its own USAO Portal where they would be sent. LoJocano did not believe
that scientists could make changes to the USAO Portal and cited that it was date stamped. Tr. 67.

LoJocano testified that when he arrived at DFS in February 2018, he learned that they
had to provide quarterly Key Performance Indicator (iKPIs0) reports to the City Administrator
and Deputy Mayors. Tr. 68. He noted that his boss at the time, Dr. Smith, had initiated the
requirement that reports be distributed to customers within 14 calendar days of receiving the
assignment. LoJocano initially believed that LIMS recorded those dates automatically and that it
was automatically populated. Tr. 69. In March 2021, he was contacted by one of the supervisors,
Erin Price, who told him that scientists had reported to her that people had been changing the
distribution dates in the system. Tr. 70. LoJocano identified Agencybs Exhibit 2 as a training
memorandum that they relied upon during the investigation which described the process for
distributing reports in LIMS. Tr. 70. LoJocano identified Agencyts Exhibit 3 as the Standard
Operating Procedure (iSOP0) for the Crime Scene Sciences Division. He did not create the
original of this document but did make modifications over time. Tr. 71. LoJocano affirmed that
this document cited that the issuance date was September 8, 2020, and that he was the director
and that he had the issuing authority. LoJocano noted that the purpose of the operating
procedures was to give guidelines on how processes should be performed. He explained that if an
employee is unsure or does not understand the procedures, they can ask a supervisor. He further
noted that when an SOP is distributed, everyone is responsible for reading and acknowledging
they understand it.

LoJocano testified that in March 2021, Erin Price (fiPriced) notified him about
distribution dates being changed and that prior to this, he did not know those dates could be
changed. Tr. 75. LoJocano cited that for the purposes of KPIs and then eventually for all
performance evaluations, he made it a goal to distribute reports within 14 calendar days of
receiving the case. He noted that the report distribution date is the date that the reports are
submitted to the stakeholders. T. 75-76. When he learned about the changes being made, he
started an investigation where he asked Price to start running an audit alphabetically of every
scientist in the division. Tr. 75. LoJocano testified that he was trying to determine whether this
was a fione-offo or if this involved more than one person. LoJocano recalled that he asked Price
to conduct the audit going back to October and to audit about 25 reports. He noted that they were
comparing the dates when they were sent over to the USAO versus what was in the system to
note any discrepancies. Tr. 77. LoJocano did not personally participate in the audit but directed
Price to do it. He stated that it was very time-consuming and that when she had gotten through
approximately 20-25 people, they saw it was not just one person who was changing dates. At that
time, he directed all six (6) supervisors of the squads to conduct audits for personnel in their
squad. Tr. 78. Ultimately the audit resulted in a finding that ten (10) employees had distribution
date discrepancies. Employee was one of those persons. LoJocano further explained that of the
10 employees, seven were found to have changed dates, and three others were found not to have
changed dates, but rather to have not had any distribution dates. Tr. 79. JusticeTrax revealed that
there was a way to manually go into the distribution date and change it.
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LoJocano testified that of the changes in the distribution dates between LIMS and the
USAO, the date in LIMS were showing an earlier distribution date than when it was actually sent
to the USAO. Tr. 80. LoJocano identified Agencyds Exhibit 7 as a memorandum he prepared to
reach out to JusticeTrax to inquire about the field being open to manipulation. Tr. 81. Lojocano
noted that JusticeTrax was going to engage in a project to prevent that field from being changed.
In the meantime, LoJocano cited that the Director, Dr. Smith, asked him to put something in
place to correct this issue. Tr. 82. LoJocano identified that there were new requirements made
for distributing reports, to include adding the emails of the supervisors and maybe even
managers to the distribution. Supervisors also were required to do monthly audits to make sure
that the dates aligned in LIMS. Tr. 82. LoJocano testified that ultimate a person outside of the
Agency, Hillary Hoffman Peak, served as an investigator into this matter. Tr. 83. LoJocano
identified Employeeds supervisor at the time as John Allie. LoJocano cited that there was no
circumstance where an employee would have been instructed to alter a distribution date. Tr. 84.
He noted that employees were to take instructions from supervisors, managers, and the director.
He also explained that it was not a large unit and there was a hierarchy in the squad, with the
supervisor who oversaw the squad, then there were two managers who were over the supervisors,
and that he (LoJocano) was over both managers. Tr. 85. There was a time where there were
acting supervisors if they were down a person where an employee could ask another supervisor if
their supervisor could not answer a question. That employee could also go to a manager and/or
LoJocano to ask.

LoJocano affirmed that R.A. was one of the seven (7) employees identified as having
made date change. She was not a supervisor or a manager in the unit. When asked whether crime
scene scientists were advised to take guidance or instruction from other colleagues, LoJocano
explained that during training another colleague might provide some instruction, but that
generally speaking, written policies and the supervisors dictated the rules of the Agency.
LoJocano did not think that R.A. had trained any of the seven (7) employees, including
Employee. He also noted that Employee came in at a Grade 13 and R.A. was a lower grade,
either Grade 9 or 11, so that would have indicated that Employee had more experience and
would not have been trained by someone of R.A.0s grade. There was an organizational chart that
reflected who everyone reported to. Tr. 87-88. LoJocano testified that the date changes were
concerning to him because it was in essence putting false information into LIMS. He noted that it
spoke to truthfulness, veracity and that they rely on employees to follow the rules, and if they are
not truthful, it calls into question other things they are not being truthful about. Tr. 88.

LoJocano explained that he recommended that Employee be terminated because she had
put in false dates for the distribution of her reports. He also cited that even though LIMS was
internal, it could be externally turned over to defense attorneys in a criminal case. Tr. 89.
LoJocano also testified that LIMS was used for KPI report in that the distribution dates were a
part of Agencybs goals to distribute reports to stakeholders within 14 calendar days, 95 percent
(95%) of the time. He explained that if they did not reach 95 percent, then it would go into a
dashboard that would reflect what your time parameters were. Tr. 90. Sometimes they would
have to write justifications for why they did not reach the 95 percent goal.
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LoJocano identified Agencyts Exhibit 4 as the proposing official rationalebs sheet. He did
not personally draft the forms but signed them. He also attested that he reviewed the forms but
could not recall who drafted them. He noted that there were several people working on the forms
and believed that Hillary Hoffman Peak had some people working on preparing the reports. Tr.
92. LoJocano reiterated that he proposed termination for Employee because she had falsified
distribution dates in some of her reports. He noted that her duties included testifying for criminal
cases and that the prosecutor over the case (USAO, OAG, etc.,) would determine if the scientist
would be called to testify. DFS did not play a role in determining whether a scientist would be a
witness. Tr. 93-94. LoJocano further testified that triggers that might make a scientist a witness
might be if you collected evidence that was a key component of prosecution, so that scientist
may be called to testify about how evidence was collected, why it as collected, how it was
documented etc. He noted that a scientist could still be called to testify even if they had resigned
from Agency. Tr. 94-95. The prosecutor would still determine if that person would be called as
witness. LoJocano also stated that other duties of scientist might include speaking with the
police, agency investigating a crime scene and also entering into LIMS. He noted that
truthfulness is important with these tasks because it calls into question the integrity of the
evidence.

LoJocano testified that his basic understanding of the fiLewis Listo is that it is a list in the
USAO that notes persons that they have concerns about their behavior or something they did
where they will not sponsor their testimony in court. Tr. 97. He cited that agencies are
responsible for reporting behaviors and issues of crime scene scientist to the USAO and/or the
OAG. Tr. 97. LoJocano did not believe that being on the Lewis List absolutely precluded
someone from testifying. Tr. 98. LoJocano stated that he would not have changed his
recommendation for termination for Employee even if she were called by the USAO to testify
because it still was about being truthful.

On cross examination, LoJocano affirmed that there were three (3) individuals identified
in the audit who were ultimately not found to have changed distribution dates and that two (2) of
those persons were E.S. and J.W. Tr. 99-100. In identifying Agencyés Exhibit 3, LoJocano noted
that E.S. and J.W. were found to have failed to distribute reports within 14 days. They received
official reprimands for this conduct. LoJocano also affirmed that E.S. and J.W. performed the
basic job function that Employee did. When asked where in the SOP where it says how the
distribution date should be populated, LoJocano noted that section 7.56 stated the distribution
process must be completed within 14 calendar days. LoJocano iterated that the distribution
process has several steps that are included in the SOP. Tr. 104. He affirmed that all those steps
are applied within the 14-day completion period. Tr. 105.

LoJocano identified Employeeds Exhibit 1 as the proposed separation that he issued to
Employee. He noted that the proposed separation includes four (4) separate disciplinary causes.
Tr. 107. LoJocano testified that Employee was charge for failing to comply with CSS35, and
other regulations for the second charge. The fourth charge was related to performance
evaluations and KPIs. Tr. 109. LoJocano did not recall whether Employee had to take a test
regarding the SOP in CSS35. Tr. 110. He noted that it was within the LIMS system and that you
had to go in and read it and take a test. LoJocano further explained that there was a LIMS
administrator who was also over the administration of the policies and other system needs that
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had to be reviewed etc. Tr. 111. He also believed that these reviews were a part of the
accreditation processes and requirements as well. LoJocano reiterated that Employeeds
termination came down to truthfulness. He noted that Employee changed the distribution dates,
so those were not the date she actually distributed. He believed that she was lying when she
changed those dates. Tr. 113. In review of a deposition, he did in 2022, LoJocano cited that he
asked various questions of Employee and she never specified why she changed the dates. He
noted that he just looked at the fact that she changed the dates. LoJocano did not know whether
Employee was on the Lewis List or not. Tr. 116. LoJocano iterated that there were times
employees would receive training from other employees. He also noted that scientists used
scanners for the distribution process. Tr. 117. He cited the scanner had many uses and that
scientist had scanners at their desk and that they probably used those scanners for the distribution
process. Tr. 118. On redirect, LoJocano reiterated that he first became aware of the distribution
field change in March 2021. He put out a memorandum to address that util another measure
could be incorporated into an official SOP. Tr. 122.

Kristie Stone (iStone0) Tr. Pages 126 1 154

Stone currently works as the Scientific Evidence Division Manager at the crime lab for
the Albuquerque Police Department in Albuquerque, New Mexico. Prior to this she was
employed at Agency as a Crime Scene Supervisor, where she left in August 2020. Tr. 172. Stone
testified that she used the LIMS system while at DFS. She explained that LIMS was used not
only to track calls and reports but also for all evidence collected at scenes and submitted to the
police department. Everything had a bar code and they also processed other evidence. Stone
further testified that there was a field in LIMS for the distribution date. She noted that once a
report was finalized and was finished all reviews, it was given back to the author of the report to
scan and email it to an administrative box for MPD and also into the USAOQ portal. It would be
uploaded into LIMS and the barcode scanned to mark it distributed within the system. Stone
testified that the distribution date would default to the day it was uploaded, but that the
distribution date field was editable. Tr. 130. She knew that it was editable because she was an
administrator in the LIMS system, so she had a lot of use and understanding of the system. She
did not recall if crime scene scientists were trained to edit that date. Tr. 130. Stone cited that
perhaps if a supervisor had come to a scientist and said that they forgot to mark system, they
might be advised to go back and put a proper date in, but she noted that that would be more of a
situational occurrence. Tr. 130-131.

Stone testified that there was a time where she had a project where she advised an
individual to manually enter distribution dates into LIMS after the reports had been distributed.
She cited that it was necessary because there were issues with data in the system that needed to
be addressed for statistical needs. Tr. 131-132. The dates needed to match what had happened in
reality so that project was started in order to accomplish that. Tr. 132. The scope of this project
was for the person to look at the USAOQ portal and see what was in there and to update LIMS to
match that. This project focused on distribution dates that were not in LIMS. Tr. 133. She noted
that the data would reflect that a report had not been distributed when it had, but it just was not
showing in LIMS. Tr. 133. Stone further testified that R.A. was on light duty at the time and that
she assigned her to work on this project. Stone identified Agencyds Exhibit 10 as an email she
sent to R.A. back in 2017 about this project. The project was called the iDashboardo project and
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R.A. was assigned to review dates in the USAO portal and figure out the distribution. Tr. 136.
Stone iterated that the USAO portal had the correct dates because of how it was entered in that
portal and ultimately delivered to their customers. Tr. 137. DFS scientists did not have the
capability to change the USAO portal date.

Stone noted that R.A. was the only person assigned to this project and Stone did not
instruct anyone else about it, nor did she tell R.A. to have anyone assist her with the assignment.
Tr. 139. Stone testified that R.A. was told that the distribution date and assignment date were
very different, and she did not tell R.A. that the distribution date should reflect the assignment
date. Tr. 139-140. Stone went on to explain that the assignment date and distribution date are
very different. The assignment date would have been the day the incident occurred, and the
distribution date is the date the report was distributed to the customer. Tr. 140. She cited that
there could be rare instances where those dates would match but would be one-off reports where
someone was able to complete the entire process all in one day. Tr. 140. Stone also testified that
she did not believe she told R.A. that the distribution date should reflect the administrative
review date. Stone iterated that all her instructions for the project were in the email in 2017 and
that to her knowledge, it was only in 2017 that this type of project was completed at DFS. Tr.
141.

Stone reiterated that for this project, the dates were blank and that they worked to try to
alleviate the problem. She also explained that at one point, an administrator would distribute
reports in the system, so they worked to resolve those issues caused by just one person. She
noted there was a transition to scientists doing the distribution themselves, and that she thought
this occurred sometime around 2016 or 2017. Tr. 141-142. Stone testified that once the scientists
were responsible for distribution, they were all trained in how to do it and the process. Tr. 143.
She noted that scientists were told to ask their supervisors if they were confused or had
questions. They were also able to have the DFS Legal team assist if needed. Tr. 144. Stone left
DFS in August 2020. She affirmed that she was a supervisor at the time of her departure. She
explained that up to her departure that she thought the unit was doing well with the distribution
in LIMS. Tr. 144. Stone cited that she was not aware of an instance where a crime scientist
would have been advised to enter a distribution date in LIMS that pre-dated the distribution date
in the USAO portal.

On cross examination, Stone reiterated that she was familiar with the report distribution
process. She explained that the distribution process included several individual steps, which
potentially included emailing to whichever agency the report was for. She noted that most of
their reports were for MPD. Tr. 147. The process also included uploading into the USAO portal
and actions in LIMS. She explained that you would upload the file into LIMS and then mark the
assignment activity as distributed. Tr. 148. Stone was not sure if LIMS reflected the date it was
uploaded. She also noted that there was a barcode that you could scan on the case file which
would open the case up in LIMS. She further explained that to actually distribute the report, a
specific barcode would have to be printed out of the system for that purpose and it was under the
distribution action. Tr. 148-149. Stone stated that when that particular barcode was scanned, it
would have populated that into the date box and default to that current date. Tr. 149. Stone
reiterated that the distribution barcode was different than the barcode affixed to the case file. The
barcode on the case file was a part of the chain of custody tracking which was maintained in
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LIMS. Tr. 150-151. Stone testified that that report was the case file to track the chain of custody
for the evidence in a case. T. 151-152. Stone states that once completed, the distributed reports
would be taken to storage in the evidence control unit. Scientists were expected to scan the
physical case jacket to reflect that the folder was in that storage bin. Tr. 153. Stone iterated that
whatever date the barcode was scanned for chain of custody was not editable. So, if a person had
scanned it and placed it in a bin, but reported a distribution date of seven days earlier, the date of
chain of custody was not editable. Tr. 154.

Hillary Hoffman (iHoffmano) Tr. Pgs. 156 1 196

Hoffman currently serves as the supervisory attorney advisor at DFS and has been in that
role for approximately two (2) years. Prior to this, Hoffman was an attorney advisor at the Office
of the State Superintendent of Education (fOSSE0). Hoffman testified that in March of 2021,
she was still working at OSSE. There came a time in 2021 where she investigated Employee. Tr.
158. Hoffman explained that while at OSSE, she would periodically do investigations for other
agencies who may not have the capacity to do it themselves and that she was asked to investigate
a group of people who had changed dates at DFS. Hoffman also explained that she had
conducted many investigations outside agencies and for OSSE. She iterated that she was not
employed by DFS at this time. Hoffman testified that when she first began her investigation, she
was advised by the interim director that the Crime Scene Services director had learned that dates
inside the LIMS could be changed from those that were pre-populated. They explained to her
that they had a report on where dates had been changed from the distributions to the USAO or
OAG. Agency had compared the USAOQ dates to the LIMS dates because the USAQO date could
not be changed. Hoffman testified that there were nine (9) people who had changed dates.

Hoffman testified that Employee was one of the individuals who had changed dates.
Hoffman explained that at the start of the investigation, she was provided with two reports. She
inquired about whether metadata was kept by the creator of LIMS which was known as
JusticeTrax. Tr.162. Hoffman testified that she reached out to JusticeTrax to discuss the
metadata with them and to be sure that the data they were reviewing was clean 1 in other words
that it was not coming from inside the Agency. Tr. 162. Hoffman explained that she wanted to
know if they had made the changes and if they could be certain who made them and what dates
were changed. JusticeTrax kept all that information and could run a report for Hoffman. Hoffman
identified Agencyds Exhibit 1 as the report provided by Justice Trax showing the person who had
made changes, what changes they had made and when the change was made. She noted that this
particular report was for Employee. Tr. 163. Hoffman further explained that JusticeTrax cited
that every employee had an individual password they entered into the system, so they knew
exactly who had entered the information into the system. Because everyone had their own
username, ID, and a password, no one else could get in. As a result, this report showed when
Employee logged into the system, what dates she logged in and what dates she changed the
dates (which is the modified date) and what dates she changed it to (the updated date). Hoffman
noted that the report could not show the date since it had been changed from. The columns
corresponded to the modified date in the report and included a column that had the USAO
distribution date. Tr. 165. Hoffman testified that the USAO date and the JusticeTrax metadata
were not changeable T so it was uncorruptible by any person within DFS.
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Hoffman explained that the reports in Agency Exhibit 1 showed the instances where
Employee had logged in and changed dates. There was one date where Employee logged in on
November 10, 2020, and updated the distribution date in LIMS to October 18, 2020, and the
USAO distribution date was October 20, 2020. There was another column that showed the
mismatch which was the date between when Employee modified and updated the date as 23
days. Tr. 166-167. Hoffman testified that in actuality, the updated date of October 18, 2020, was
two (2) days prior to when Employee actually distributed the report to the USAO on October 20,
2020. They know Employee had made these changes because her username and password were
used and the metadata in LIMS captured her login, what she did i going in and changing the pre-
populated date. Tr. 167. Hoffman iterated that the pre-populated date in LIMS could be
manually changed. Tr. 168. Hoffman noted that the size of the mismatch did not have weight in
terms of the severity of conduct in this matter, but that it was just the fact that a change was
made.

Hoffman further testified that she spoke with Employee on more than one occasion about
this matter. Employee was the very first person that Hoffman interviewed about the date changes.
The initial meeting included the DFS HR person at the time, Michael Hodge, and Employeeds
union representative. Hoffman cited that she asked Employee if she had changed the dates, and
Employee responded that she had changed the dates. Hoffman stated that Employeeds
explanation at the time was that they had been told to change the dates by Kristie Stone who
wanted the dates to reflect what date they actually distributed them. She said Employee went on
tell her that sometimes they did submit the reports the same they day finished, citing that
sometimes they might not upload to the USAO for a week T but that Stone had told them to put
in the date that they actually finished, even though they hadnét uploaded it into the USAO portal.
Tr. 170. Hoffman explained that the date changes mattered because every employee had
performance evaluations and had a 14-day turnaround time for distributing reports and their
evaluations are based on that. It is also a KPI for the entire crime scene unit. Tr. 171. These KPIs
were also reported to the Mayords Office and City Council.

Hoffman testified that she was provided with nine (9) employees who had been identified
as having changed dates in LIMS. Two of those nine were found not to have changed dates. Tr.
172. Those two came up because they had no distribution to the USAQO. One person identified
that he did not know he was supposed to distribute it out, and the other said that he used to have
an icon to upload that disappeared, and once it did, he did not know how to upload it to the
USAO. Tr. 172. Hoffman noted that their conduct was different from the affirmative steps in
making date changes and also their metadata reflected no date changes. Tr. 173. The others who
were found to have changed dates were not all in the same unit. Approximately four (4) or five
(5) were in the same unit, two were in another and one person was sort of an outlier. Tr. 173.
Hoffman affirmed that R.A., C.B. and M.R. were all employees she investigated for date
changes. Tr. 174. Hoffman testified that there wasnit a specific pattern with the date difference
except that all the date changes that were made were made to reflect earlier dates. Tr. 174.
Hoffman explained that it would have improved both their performance evaluation and KPI
because every single date was earlier. Tr. 175. Hoffman testified that this was a problem because
it was considered by the Agency to be untruthful and lying on an official record because LIMS is
considered an official record. Tr. 175-176.
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Hoffman also spoke with Kristie Stone during her investigation. Hoffman asked Stone if
she had told anyone to change dates, and Stone said that she had not. Tr. 176. She said Stone
explained that she had given R.A. a project to add date to empty fields and that it was from that
project that R.A. realized that the pre-populated dates could be changed. Stone cited that she did
not have employees change dates. Hoffman testified that she spoke to Employee again after their
initial conversation and told Employee she wanted to check to see whether Employee had been
given a directive to change dates. Hoffman checked with LoJocano, and he was adamant that he
had not given such a directive and wanted to meet with Employee. Tr. 178. As a result, on her
next meeting with Employee, Hoffman was joined by LoJocano wherein she listened to their
discussion. She noted that LoJocano asked many things, and that she noted that Employee
completely changed her story and cited that she did not know how to enter the information.
Hoffman stated that LoJocano went through the SOP in detail and also a spreadsheet that showed
pictures of each screen of the steps they were supposed to do. Hoffman testified that Employee
changed from stating that she had been told to make these changes, to again say she did not
know how to make these changes, and then switched to saying that she had not made any
changes. Tr. 179.

Hoffman further testified that Employee cited that the dates did not make any difference
and she did not understand why anyone cared. Tr. 180. She noted that Employee said that no one
cared when they had been distributed so no one care if the date was right or wrong, so it did not
make a different if you changed the date. Hoffman explained that this statement from Employee
made her go back and see whether it mattered if they had been distributed and that is when it
became clear that it was a performance evaluation indicator and a KPI. Hoffman explained that
Key Performance Indicators are given to Agency from the Deputy Mayor for Public Safety, and
they review whether the 14-day turnaround time is met. Hoffman identified Agency Exhibit 5 as
the report she wrote after she completed the investigation. Tr. 181. Hoffman found that
Employee had intentionally changed many dates in the LIMS systems, that she knew it could be
changed and that it was done to improve the KPI and her personal performance evaluation.
Hoffman also recommended termination for changes to District records. Hoffman reiterated that
Employee told her that she had changed dates. She said the first time she met Employee;
Employee told her that she knew the dates needed to be changed so she changed them. Tr. 183.
Hoffman explained that she could not see any other reason Employee would change the dates
except to misrepresent when distributed. Tr. 183. Employee did not explicitly state that to
Hoffman, but that was what Hoffman determined. Tr. 183.

Hoffman testified that she was familiar with the fiLewis Listo and noted that it is a list
maintained by the USAOQO. Hoffman cited that it was a list that indicated those who could not
testify in criminal matters but cited that just because someone is on that list does not mean that
they may not be called to testify. Tr. 184-185. Hoffman testified that misrepresentation of a DFS
employee does matter to a USAO if it is a part of Giglio or Brady information which is
information Agency is required to report regarding any impeachable information. The
prosecution must provide this to the defense in a criminal matter. Tr. 186. It is a problem for
Agency because they want all of their employees to be credible as either fact witnesses or expert
witnesses. Tr 187. Hoffman cited that her recommendations for terminations would not have
changed even if she learned that Employee was still receiving subpoenas to testify from the
USAO because Employeeds actions violated the District Personnel Manual (DPM). Tr. 189.
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On cross examination, Hoffman affirmed that she met with Employee twice in the course
of the investigation but noted that LoJocano did the questioning in the second interview.
Hoffman testified that in the first interview, Employee stated that she relied upon information
provided to her by R.A. about changing dates, but not in the second interview. Tr. 190-181.
Hoffman cited that R.A. confirmed that she had told Employee how to change the date field.
Hoffman affirmed that she spoke with Ms. C.B. during the investigation and that she also stated
she relied upon information from R.A. about the date change. Tr. 191. M.R. also noted the same
about relying on information from R.A.. Tr. 192. In identifying Agencyts Exhibit 1, Hoffman
reiterated that the modified date is the date Employee went into the LIMS systems and the
updated date is the date she changed the distribution date to. Tr. 193. She also noted that the size
of the mismatch indicator is the number of days between the two dates. Hoffman also explained
that while they did not go through each day to see how close the date changes made Employee
closer to the 14-day turnaround, that because all the date entries were earlier i by definition it
improved performance and KPI. Tr. 194. Hoffman cited that the spreadsheet does not tell
whether any particular date brought Employee within the 14-day period. Tr. 195. Hoffman
explained that KPIs are something that the entire unit is evaluated on. Hoffman testified that she
thought the improved KPIs were a byproduct of Employeets actions. Tr. 195.

Hoffman testified that regarding the charge of false statements/records, that Employeets
action of changing an official record were what that charge was based on. It was also based on
her lying about it and willfully omitting that to her supervisor, as she did not tell anyone she was
changing dates. Hoffman cited that she did not tell LoJocano that she was changing dates, but
that she stated that she did not know that it was wrong or that she should not be doing it. Tr. 198.
Hoffman testified that there have been multiple times where Giglio and Brady information were
provided for Employee due to the date change issue. Tr. 199. Hoffman also testified that she is
aware of who E.S. is and that she believes that Giglio and Brady information had been sent to
him with regard to the investigation. Tr. 200. She also noted that J.W. was a part, but that he was
found not to be in the same category because he had never been provided with the SOP and he
did not know he was supposed to distribute his reports. So, he was completing his reports, but
just was not distributing them. Thus, J.W. was not disciplined and there is no Giglio or Brady
information for him.

Quiyana Hall (iHallo) Tr. Pgs. 2031221

Hall is the Human Resources Director at DFS and has been with Agency for
approximately two (2) years. She joined Agency in the fall of 2019. She is responsible for all
functions of human resources including employee relations, which also involves discipline,
corrective and adverse action. Tr. 204. Hall drafted the final separation for Employee but was not
involved in the investigation. Her role involved getting the hearing officerés report and
recommendation and taking the necessary steps to close the disciplinary action out. Hall also
explained that in her HR role, they are trained to utilize the same process for discipline which
involves steps for investigations and documentation. Tr. 205. Hall further noted that the deciding
official is required to review the final reports and recommendations and make a determination on
if the proposed discipline would be sustained. Once the deciding official makes the decision, the
documents are returned to HR and the final documents are sent based off that decision. Tr. 207.

Initial Decision
OEA Matter No. 1601-0032-22
Page 16
015946



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

Hall testified that adverse action cases go for administrative review. She identified Agencyds
Exhibit 12 as the administrative review report for Employee.

Hall explained that once she received this type of report, she moves forward with
whatever steps were required based on what the report indicated. She cited that the Agency
director signed off on this report and also identified that the hearing officer in this matter was
Jared Siegel. Tr. 210. Hall also explained that the signature noted that the report was fiadoptedo
as shown by the signature of Anthony Crispino who was the interim director at the time. She
stated that once she received that document, she prepared the final notice pursuant to his
adoption of the recommendation from the hearing officer. Hall identified Agencyts Exhibit 13 as
the final notice and affirmed that she drafted the final notice for Employee and that the deciding
official was Anthony Crispino Tr. 212. Hall testified that she signed the form because she has
delegated authority to sign and close out certain actions.

Hall testified that she did not personally investigate any of the charges in this matter. She
noted that she is a deciding official in matters that fall under her HR role or for other matters
such as sexual harassment cases, ethical or legal matters. Tr. 216. Hall further noted that HR will
draft proposed worksheets prior to them being signed by a proposing official. She also indicated
that her predecessor did not have her title, but that his name was Michael Hodge. Hall stated that
she had a fihandfulo of conversations with Hodge about many things but could not say whether
she specifically spoke to him about Employeets matter. Tr. 217. Hall iterated that there would not
be a situation where she would issue a final decision (that was not a case under her purview)
without the directorts approval as she does not have that authority. Tr. 217.

On cross examination, Hall identified Agencybds Exhibit 4 as the Douglas Factors. Tr. 219.
Hall testified that she did not refer to worksheets in her prior testimony. She testified that HR
will typically prepare a Douglas Factors worksheet for proposed disciplinary action.
Employeeis Case in Chief

Employee Tr. Pgs., 222-296

Employee testified that her educational background includes a masterés degree in forensic
sciences, as well as a bachelorés degree in forensic science with a minor in chemistry. She
graduated from George Washington University in 2006 and first went to work at the Wyoming
State Crime Lab and was there for nine (9) years. Following that, she accepted a full-time crime
scene position at DFS in May 2016. Tr. 22 -226. Employeets job duties included mainly
responding to crime scenes where she would document, collect and preserve evidence that might
link a suspect with a victim. She also would debrief law enforcement and send evidence
collection logs to MPD and the USAO. She also noted that she would write reports and
sometimes testify about the reports. Employee enjoyed her work Tr. 226 - 227. Employee
testified that in preparing reports, it was basically a reiteration of the evidence collected. She
used LIMS to do reports at DFS. Employee explained that after she would do a report, she
would print it out and put it in a manila folder along with an Admin Technical Review form.
Then she would create a chain of custody. She would enter her report as an item of evidence into
LIMS and then once it is entered into LIMS, she could print off a barcode that described the item
of evidence. Tr. 229. Employee cited that after this, she would then electronically transfer her
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report to fitechnical review pendingo in LIMS, which she described as the chain of custody
location and also it will give the date and time that she did that. After this, she would put the
report in the manila folder and usually would put it in her supervisorés mailbox. Tr. 230.

Employee identified Agencyts Exhibit 3 as the CSS35 Procedures for Case Notes,
Reports and Administrative Functions. Employee explained that this was an SOP that governed
some of the rules and procedures that had to be followed when writing case notes. Employee
recalled that the original SOP existed when she was hired in 2016. She noted that the SOP
changed over time, as the SOPS undergo regular modifications. Tr. 231. Employee cited that
there were dozens of SOPs in place while she was employed at Agency. Employee also identified
section 7.50 of that document as the report distribution process. Employee explained that there
was a USAO portal that attorneys had access to. Employee said they would put the evidence
collection log in the portal on the day they went to the crime scene so attorneys would
immediately know what evidence was collected. Employee also stated that once their report was
finalized and supervisors had made corrections, they would upload the final report to the USAO
portal. Tr. 232-233. Employee testified that the USAO portal was fijust a folder that the USAO
has access t0.0 Tr. 233. Employee further testified that she did not use LIMS to complete the
steps in 7.50. Tr. 234.

Employee went on to explain that in the steps found in 7.51, that she would send her
completed reviewed report to two separate emails groups that were listed in the CSID Evidence
reports. Employee believed those emails belonged to MPD and another to the DFS/CSS report
distribution, which she thought was an email supervisors could access. Employee did not use
LIMS to complete the distribution process in step 7.51, iterating that it was just email. Employee
testified that the steps found in 7.51 through 7.55 were steps taken in the LIMS system.
Employee described that for step 7.512, she created a folder in LIMS and uploaded her report
into it. She noted that there is a section in LIMS where attachments could be uploaded. So, if she
went to a crime scene, she could find her assignment and then create a folder attached to her
assignment in the module portion of LIMS. She would then upload that completed reviewed
report into that folder and then attach it to her assignment. Tr. 236. Employee cited that the action
of uploading her report, the date on which it occurred was reflected in LIMS. She cited that if she
right clicked on the file, she could see who uploaded it and the date and time. Tr. 236. Employee
noted that this date could not be changed.

Employee testified that the steps in 7.53 and 7.54 were basically one step. She explained
that under the assignment, if she right clicked, she would get a list of options in LIMS and that
one of them was fiRequest Report.0 She stated that if you clicked fiRequest Reporto, this form
would pop up on her computer and the form would state the date the crime scene or vehicle or
autopsy assignment was assigned to them. It would also state the date that the supervisor
reviewed it. Tr. 236-237. Employee also testified that a barcode would pop up along with a filittle
editable box.o Tr. 237. Employee testified that there came a time when she changed the editable
date field. Employee cited that she changed it to fimatch the release date you could see on the
form you were scanning.0 Tr. 238. Employee explained that the form she was scanning meant
the electronic pop up. She said that once you clicked on firequest reporto that the form would pop
up and it had a barcode that included the date you were assigned and the date the report was
released. Employee affirmed that she would scan that barcode. Tr. 238. Employee had a scanner
connected to her computer. Employee assumed that the date and time she scanned that barcode
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was recorded in LIMS because she thought everything done in LIMS was recorded. Tr. 239.
Employee cited that she was not aware of a way in which she could have caused LIMS to reflect
having scanned that barcode on a different date or time than the one she actually did. Tr. 239.

Employee further explained that step 7.55 was the final step in the chain of custody for
the report and it was called fiDistribution Complete.0 Tr. 239. Employee testified that this is
when she indicated that her report had been distributed. Tr. 240 Employee testified that she
would scan the barcode that she had affixed to the manila envelope that contained her report. She
would first scan it to her supervisor and then he would scan it back to her and it was scanned to
fiReview Completeo. Once she had distributed the report following all other steps, she transferred
it electronically to ADistribution Complete.0 Tr. 240. Employee said she used the same scanner as
she did for step 7.54. Tr. 241. She said that the date and time she scanned that barcode was
recorded in LIMS. She cited that she knew this because once you scan the chain of custody, you
can then access what is called the fiChain of Custody Reporto in LIMS. She said that chain of
custody will list every single date and time and by whom evidence was moved from the time it
was initiated as an item of evidence until the end of custody. Tr. 241. Employee cited that she
could not have caused LIMS to show a time other than what was scanned with the barcode.

Employee testified that after she finished scanning the barcode affixed to the physical
case file and updating LIMS, she would physically put the envelope containing her report in the
bin. She noted that this task only took about five or ten minutes. Tr. 242. Employee cited that the
steps in the distribution process could be completed in any order. Employee said that the steps
did not need to all be completed on the same day, but that she tried to do so to the best of her
abilities but was sometimes pulled away to a crime scene. Tr. 243. Employee testified that she
sometimes distributed her report more than 14 days after receiving it back from her supervisor.
Employee explained that there were a couple of reasons that might happen. For her cases, she
liked to wait until she had a section of time to distribute multiple points at once. In other
instances, she would wait until a 3D scan was available. On a couple of occasions, her reports
were returned in LIMS but were not in her mailbox, so she did not have the physical copy. Tr.
245-246. Employee identified Exhibit 1 as the proposed separation document she received on
July 16, 2021.

Employee testified that there came a time when R.A. told her that she was supposed to
change the date in LIMS. Employee cited that R.A. told her that the box that popped up after
clicking on fiRequest Reportd needed to match the release date, which was the date the
supervisor had reviewed the report. Tr. 247-248. Employee said R.A. told her she got this
information from Kristie Stone. Tr. 238. Employee believe that R.A. told her this in the year
prior to March 2021. Employee began changing the editable distribution date field after
communication with R.A.. Tr. 249. Employee asserted that it was common for them to confer
with teammates about certain job functions and also advice and training. Tr. 249. Employee
testified that R.A. was employed at Agency at the time she began there. Employee further noted
that prior to talking to R.A. she did not do anything with the date field, and she did not even
notice the box. She just scanned the barcode and did not change anything.

Employee explained that in March 2021, she stopped changing the date after she heard
from another individual in the Crime Scene Unit i who was not on her team, but was on Erin
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Priceds team, that they had a meeting, and it was discussed that John Allieds team had been
changing dates and they were not supposed to do so. Tr. 250-251. After this, a memorandum
from LoJocano came out, which did not discuss the editable box, but she had already heard that
it was a problem. Tr. 251. Employee heard this from Sergio Bercarrerra. She said that once he
told her, that there could be only one date that was being referred to for distribution date because
only one was editable. Tr. 251. Employee also talked to another person on Priceés team who
mentioned that there was an investigation in relation to the date changes and that Director
LoJocano was mad. Tr. 242. Employee said that she never changed any dates after that time. She
said she tried to distribute it on the same date her supervisor returned and reviewed her report so
that the date still matched, but she never changed that box again. Tr. 252. Employee also said
R.A. told her she had an email from Kristine Stone about changing dates in LIMS. She said R.A.
mentioned this to her when they first heard about the investigation and that R.A. told the
Employee not to worry because she had an email from Kristie Stone supporting their actions. Tr.
254. Employee noted that she did not actually see the email until she was interviewed by
Hoffman. Tr. 253. She said after that interview, she asked R.A. for the email so that she could
hand it over. Tr. 25-254.

Employee identified Agencyts Exhibit 10 as the email from Kristie Stone to R.A..
Employee testified that when she changed the date field that she did not do so with the intent to
mislead Agency management, or to gain an advantage on her performance evaluation. Tr. 255.
Employee did not believe she was violating Agency policy when she changed the dates. Tr. 255.
Employee testified that her proposed notice included Excel spreadsheets that were provided to
her on a CD. Tr. 255-256. She identified Employeets Exhibit 13 as the proposed notice.
Employee had never previously been the subject of discipline or proposed disciplined while at
DFS. She had never been told her performance was substandard and had not received any
warnings about conduct. Tr. 25. Employee identified Employeeds Exhibit 12 as a performance
evaluation document and that Page 7 was from October 2016 through September 2017. That
report noted a turnaround time and that it said to complete reports within a turnaround time of
10-15 days. Employee identified subsequent years and noted the performance and competencies
summary. Employee testified that she was not told what the metrics of the 14-day calendar
turnaround goal would be based on. Tr. 262. She said that no one said that it would be evaluated
exclusively based on LIMS or that it would be based on the changeable distribution date field in
LIMS. Tr. 263.

Employee cited that she never requested an administrative day which was a day where
they could request to get caught up on administrative tasks. Tr. 264. There was no penalty for
requesting an administrative day. Tr. 264. Employee identified Employees Exhibit 37 as a
subpoena she received in the mail where she testified in a trial in March 2023. She testified to
work she had done while at DFS. Tr. 267. She also noted that Employeeds Exhibit 45 was also a
subpoena to testify that she received in the mail. The prosecutors in these matters were aware
that she had been terminated by DFS. At the time of her termination, Employee cited that her
supervisor was John Allie. Tr. 272.

On cross-examination, Employee affirmed that she changed dates in in LIMS based on
the instructions she received from R.A.. Tr. 275. Employee did not remember the date that R.A.
gave those instructions. Employee cited that John Allie was her supervisor during her time at
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DFS. She noted that when she first started, she was not on a specific team, but was later put on
John Allieés team when he came. Employee asserted that there was a couple of month period
when she first started where she relied on her peers. Tr. 276. Employee said during that time, her
time was approved by Grant Greenwalt, and that he was the manager of everyone at that time. Tr.
277. Employee cited that in 2017, R.A. got the email and that she was on Alliets team, and that
after she got that email, she told Employee that she should be modifying the distribution date to
reflect the release date. Tr. 279. Employee cited that the release date was the administrative
review date and that they were the same thing. Tr. 279. Employee testified that the administrative
review date was the date the supervisor finalized the report. The release date was the date they
actually reviewed the report. Tr. 280. She iterated that the administrative due date is the date they
reviewed it and what was in LIMS as the firelease date.o Tr. 280.

Employee explained that the difference between those three dates is that the
administrative review date, in her belief and experience, was the day her supervisor distributed
the report to the scientist and the scientist has made all the corrections. Then they would sign a
Technical Admin Review form and give it back to you. After that, the supervisor was supposed to
scan the chain of custody to say fireview completeo on the same day he signed that form. Tr. 282.
She said that the release date is the date the supervisor signed the form, and the admin review
was completed where there should not be any more changes to the report. Tr. 282. Employee
iterated again that she believed the administrative review date and the release date were the
same. Tr. 282. Employee explained that there were five (5) major steps of distribution, and all
were date timestamped. She said the same date she put her report into the USAO portal was the
same date she uploaded her report to LIMS and the same date she emailed the two addresses. She
said that R.A. said there was another step and that they need the release/admin review date,
which Employee thought was reasonable. Tr. 283.

Employee testified that she backdated the date in LIMS so that it would match the date of
review which would naturally be prior to distribution because you could not get the report back
for distribution until it had been reviewed. Employee cited that she believed that the distribution
date column in LIMS should have a date other than the date a report was distributed to the
USAO portal in just that one box based on the instructions from R.A.. Tr. 284. When asked
whether she believed that the distribution date in LIMS should reflect a date other than the
USAO portal distribution date, Employee cited that there were five (5) dates that were recorded.
When it was specified that it was about the distribution date field in LIMS, Employee cited that
there are three (3) steps of distribution in LIMS. One is chain of custody scan which scans to the
electronic location of Distribution Complete. Then there is another date when you upload your
report and then there is a date with a separate barcode on the Request Report Sheet. Tr. 286.
When asked specifically about the distribution date that automatically populates in LIMS when a
report is distributed, Employee testified that she made that date change in the editable file
because she was matching the date of release or the date of review and she believed that date
should reflect the release date instead of the date it actually was distributed to the USAO based
on what was communicated to her by her coworker. Tr. 287. Employee testified that she did not
ask John Allie if this is what he wanted her to do. She did not ask any supervisors, managers or
directors if this is what they wanted to be done. Tr. 287. Employee asserted that she regularly
consulted her coworkers and teammates for all kinds of policies and procedures. Tr. 288.
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Employee affirmed that R.A. received the email (from Stone) in 2017. Employee also
attested that the CSS35 was issued on September 8, 2020. Employee noted that this did not
mention anything referencing the release date in the distribution section. Employee affirmed that
the distribution date is automatically populated. Tr. 289-290. Employee testified that in March
2021, she heard through the rumor mill that the date was not supposed to have been changed.
She did not think that this was addressed in LoJocanoés memorandum (Agencyés Exhibit 7) that
was issued in March 2021. Tr. 291. Employee affirmed that she had seen LoJocanods
memorandum noted as Agencyts Exhibit 7 when LoJocano issued it, as it would have been
emailed to everyone. Tr. 292. Employee maintained that this memorandum did not mention the
date change. Employee testified that no one other than R.A. told her to make these changes and
that R.A. was also terminated. Tr. 292. When asked what Employee thought the distribution date
meant if she thought it was the same thing as the release date, Employee iterated that there were
multiple timestamped dates and five (5) separate steps. Employee testified that she did not tell
anyone that she thought there were multiple dates of distribution, and she did not ask for
guidance about which one should be used. Tr. 293. Employee asserted that she did not know how
they were used and that they just existed when you created these dates. Tr.294. When asked how
she chose which one date to enter into LIMS if there were so many options, Employee testified
that she did not choose the date and that she could not change the date she put it in the portal.
She said the only date that was changed was the one editable box in step 7.3 and 7.54 and that it
was communicated to her that it needed to match the release date. Tr. 294. Employee asserted
that she thought it was reasonable to change that one date in LIMS. Tr. 295.

When asked by the AJ whether R.A. was in her supervisory chain, Employee testified
that R.A. was not. R.A. did not conduct performance evaluations for Employee or otherwise
advise her of performance metrics for her job. Tr. 295. Employee also attested that R.A.0s
instructions from what she could recall were just a verbal conversation. Tr. 296

R.A. (iR.A.0) 298 1 307

R.A. testified that she currently works at a biotech company and that she previously
worked at DFS from 2014 to November 2021 as a crime scene scientist. Tr. 300. Her duties at
DFS included responding to crime scenes, collecting evidence and processing evidence. She was
also responsible for preparing reports. R.A. explained that she was required to take notes on the
scene and that those notes were put into a template type report, along with the evidence and a
printed report was provided to your supervisor for review. Once reviewed, it would be sent to the
USAO. Tr. 304. R.A. explained that LIMS was the Laboratory Information Management System
and that she used LIMS to generate barcode to track reports. R.A. testified that it had been two
years since she had done the report distribution process, but cited that it included writing the
report, providing it to the supervisor and then once reviewed, it goes into the USAOQO report
folder. Tr. 306.

R.A. affirmed that she knew Employee because they worked at the same time. R.A.
testified that she did not believe she told Employee to change the distribution date in the LIMS
system. Tr. 306. R.A. said she had conversations with Employee about a date in the LIMS system
because she had a project in 2017 where she was updating dates in LIMS to match the dates in

Initial Decision
OEA Matter No. 1601-0032-22
Page 22
015952



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

the USAO portal. Tr. 307. R.A. asserted that her record reflects the fact that she resigned from
DFS. Tr. 307.

C.B. (AC.B.0) Tr. (Vol. 2) Pages 7121

C.B. testified that she worked at DFS as a crime scene forensic scientist from August
2013 to September 2021. Her duties included responding to crime scenes and collecting and
processing evidence. Tr. 6-7. C.B. cited that her job duties also included preparing reports. She
explained that notes and evidence collected would be entered into templates. It would be
reviewed by supervisors and then once returned, she would upload it to different agencies. Tr. 8.
C.B. affirmed that she used LIMS for part of this process. Tr. 8. C.B. testified that at some point,
R.A. told her that when you get your report back and go into LIMS that you put the date the
supervisor signed off marking your report as complete and to put that date in the field and then
distribute it. Tr. 10. C.B. cited that it was a pre-populated box, so that when it came up, she
would change that date to the date that her supervisor signed off on it. Tr. 11. C.B. testified that
she began to change the date after this communication with R.A.. She could not recall exactly
what timeframe R.A. had told her this information. Tr. 11.

C.B. testified that R.A. had mentioned that when she was on light duty, she was given an
assignment by Kristie Stone for imputing dates in the field. C.B. explained that it was her
practice from the time R.A. told her (around 2018) to change the dates until an email came out
from Director LoJocano stating that they werendt supposed to be changing the date and from that
time she followed that guidance. Tr. 13. C.B. did not recall having any conversations with
Employee about the date field, and if so, the conversations came after the email from Director
LoJocano. Tr. 14.

The AJ asked whether R.A. was a supervisor or manager to her, and Employee testified
that R.A. was not. C.B. also cited that John Allie was her supervisor when she returned from
maternity leave, but she did not recall if they had a unit manager or not, but if it were, it would
have been Grant Greenwalt. Tr. 14-15. C.B. did not confer with her supervisor about date
changes during this time. Tr. 15.

On cross-examination, C.B. testified that she had been changing dates since
approximately 2018. C.B. explained that when she first started working at DFS, they were not
responsible for distributing reports. When she did become responsible for the reports, C.B. stated
that she thought the distribution date was the date you completed the report, not the date it was
distributed. Tr. 17. She stated that she never asked the supervisors for clarification because they
did not distribute reports. Tr 17. C.B. testified that she spoke with Hoffman in June 2021, where
she told Hoffman about the instruction from R.A.. She said she told Hoffman that the instruction
was given to R.A. by Kristie Stone. Tr. 19. C.B. noted that R.A. showed her the email. Tr. 19.
C.B. identified the email and noted where the email stated that there were multiple ways the task
could be done. She interpreted that information to mean that the distribution date was the same
as the release date. Tr. 20-21. C.B. affirmed that that language was not specifically cited in email.
Tr. 21. C.B. testified that she received a proposed separation from Agency, but she ultimately
resigned. Tr. 21.

Brief Summary of Agencybs Position
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Agency asserts that it had cause to terminate Employee from service and that it did so in
accordance with all applicable laws, rules and regulations. Agency avers that in March 2021, it
was alerted that employees in the Crime Scene Science Unit (RCSSU0) were changing pre-
populated dates in the internal data system i the Laboratory Information Management System
(ALIMSO). The dates that were being changed were the distribution dates that reflected when the
evidentiary reports were sent to the USAQO. The employees had a 14-day timeline for which to
distribute their reports to the USAO for the cases that they were assigned. As a result of this
information about employeest potentially changing dates, the then director, Christopher
LoJocano, tasked supervisor Price to conduct an audit of the employees in that division to see
whether these claims could be substantiated. The audit pulled data from around October 2020
through March 2021. An initial result of the audit revealed employees that had changed the
dates. An investigation was conducted by Hillary Hoffman (who at the time was not employed at
Agency), and the results of her investigation, which included obtaining specific data from
JusticeTrax, revealed that Employee was one of nine (9) employees initially identified as having
changed the distribution dates in LIMS. The results of the audit and investigation revealed that
Employee had made sixty-seven (67) date changes within the audit timeframe and the dates were
backdated to an earlier date than the actual submissions took place when referenced against the
entries in the USAO portal. Agency asserts that Employee admitted to altering the dates when
she was interviewed as a part of the investigation in this matter. Further, Agency avers that even
during the Evidentiary Hearing held before OEA, that Employee admitted to altering the dates,
but offered a fiself-serving explanation for doing so that lacks credibility.o’

Agency asserts that Employeeds termination was for cause as her actions were a breach of
trust and integrity. Further, Agency avers that changing the distribution dates, which were all
backdated, were done to improve the performance as it related to the 14-day timeline for the
distribution of the reports to the USAO. Agency maintains that LIMS is an official government
document and that Employeeds actions of changing the pre-populated distribution dates
amounted to making false statements on an official government record/document. In that same
vein, Agency asserts that the record is clear from the LIMS data that Employee utilized her own
unique identification and password and changed the prepopulated distribution dates herself.
Agency also avers that Employeeds reliance on the instructions of a coworker, are irrelevant and
also notes that that coworker was not in Employeeds supervisory chain of command.

Agency also argues that it appropriately considered the Douglas Factors in this matter,
and that all other applicable laws, rules and regulations were followed. Agency further maintains
that it determined that Employee could not be rehabilitated or continue in any duties associated
with her position. Agency also notes that this was supported by an fiexternal and objective
Hearing Officer.0 Agency also asserts that Employeeds claims of disparate treatment are without
basis. Agency asserts that two (2) other employees who were identified in the audit did not have
the same conduct as Employee. Agency asserts that the two other employees did not manually
change any dates, but instead, they failed to distribute the documents as required, thus their
actions did not warrant the same action as Employee and the other employees who had been
identified as having manually changed the distribution dates. As a result, Agency asserts that its
penalty of termination was appropriate under the circumstances.

7 Agencybs Closing Argument at Page 5 (August 7, 2023).
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Brief Summary of Employeeds Position

Employee acknowledges that she changed the dates, and asserts that it was her fipractice
to modify the editable date field such that it would reflect the date that the corresponding report
had been returned to her for distribution from supervisory review, rather than to leave the field
untouched with the date that it defaulted to (i.e. the current date).0® Employee asserts that she
fladopted that practice based on the guidance provided to her by a colleague €which she and at
least two of her colleagues reasonably relied.0® Employee avers that she was eventually made
aware that this guidance was incorrect and that the changing of the dates was inconsistent with
applicable Agency policy regarding the report distribution process, and that she immediately
stopped doing this once she was made aware of this.'® Employee also avers that there were
several dates in LIMS, and the dates she changed were meant to match a firelease dateo, in order
to follow the guidance she received from her coworker.

Employee asserts that she was charged based on four (4) disciplinary charges, but that the
final notice reflects that the underlying basis for all the charges are based on the alleged
falsification. Employee asserts that because of this, the fionly way termination could possibly be
supportableo is if it were found that she did these actions with the specific intent of misleading
Agency. Employee avers that Agency has not shown this to be the case. Employee asserts that
her actions were an fiinnocent misunderstanding about a simple administrative process.o
Employe also argues that she was never made aware of the metrics around 14-day turnaround
timeline and that Agency has failed to provide evidence that her date changes would have
aligned her with that performance goal.

In addition to Employeeds assertions that Agencyds accusations are not supported by the
record, Employee cites that assuming arguendo that there was cause, that Agencyds removal was
not an appropriate penalty. Employee asserts that the penalty of termination should be rescinded
in its entirety or at the very least fimitigated to a substantially lesser penalty.0 As such,
Employee asserts that fiAgencyds penalty determination is entitled to no deference and should be
substantially reduced, to the extent that any penalty is even appropriate.0'* Employee also argues
that post termination, she has still been subpoenaed by USAQO attorneys to testify in matters for
which she collected evidence, thus disproving Agencyods allegations regarding her veracity and
truthfulness. Employee also avers that Agency failed to appropriately consider and weigh the
Douglas Factors in consideration of the action against her and also treated two (2) other
employees differently, in that those employees were given reprimands. Employee also makes an
argument that Agencyos disciplinary action is untimely, and that Agency violated the 90 Day rule
and the 45 Day rule in the administration of the instant action. For these reasons, Employee avers
that Agencyds action was not for cause and that it should be reversed.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

8 Employeeds Closing Argument at Page (1-2) August 7, 2023.

91d. at Page 2.
10,
1d. at Page 21.
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ANALYSIS?!?
Whether Agency had cause for adverse action

Title 1, Chapter 6, Subchapter VI of the D.C. Official Code (2001), a portion of the
Comprehensive Merit Personnel Act, sets forth the law governing this Office. D.C. Official Code
A1-606.03 reads in pertinent part as follows:

(@) An employee may appeal a final agency decision affecting a
performance rating which results in removal of the employee
(pursuant to subchapter XIII-A of this chapter), an adverse action
for cause that results in removal, reduction in force (pursuant to
subchapter XXIV of this chapter), reduction in grade, placement
on enforced leave, or suspension for 10 days or more (pursuant to
subchapter XVI-A of this chapter) to the Office upon the record
and pursuant to other rules and regulations which the Office may
issue. (Emphasis added).

Pursuant to OEA Rule 628.2, 59 DCR 2129 (March 16, 2012)**, Agency has the burden
of proof by a preponderance of the evidence that the proposed disciplinary action was taken for
cause. Additionally, DPM A 1603.2 provides that disciplinary actions may only be taken for
cause. Employeeds termination was levied pursuant to DPM (1) A 1607.2(b)(4) False
Statements/Records; (2) A1607.2(d)(1) Failure/Refusal to Follow Instructions; (3) DPM A
1607.2(e) Neglect of Duty; and (4) DPM A1607.2(m) Performance Deficits. In a Final Notice of
Separation dated November 16, 2021, Employee was terminated from service effective
November 19, 2021. In the instant matter, Employee was a Forensic Scientist in the Crime Scene
Sciences Unit (CSSU) at DFS and had been at Agency since 2016. Employeets responsibilities
included the submission of evidence and related materials to the United States Attorneyds Office
(USAOQO) and documentation of evidence through the use of the Agencybs internal software
program, LIMS which was managed by JusticeTrax. Agency avers that in March 2021, it was
made aware that some employees were changing the pre-populated fidistribution dateo in LIMS.
Agency asserts that the distribution date was the date in LIMS fiwhich was intended to reflect the
date the materials were distributed to the USAO portal.o'*

Agency asserts that the distribution date was a pre-populated field in LIMS. However, in
March 2021, a supervisor, Price notified the CSSU Unit Director, Christopher LoJocano
(fiLoJocanoo) that she had been made aware by another employee that there were employees in
some of the squads in the CSSU who were manually changing the distribution date, such that
they were not matching the actual date that materials were distributed to the USAO. LoJocano

L2Although | may not discuss every aspect of the evidence in the analysis of this case, | have carefully considered the entire
record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014) (citing Clifton v.
Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (fiThe record must demonstrate that the ALJ considered all of the evidence, but
an ALJ is not required to discuss every piece of evidenceo).

13 1t should be noted that the OEA Rules were updated and made effective December 27, 2021. However, Employeeds Petition for
Appeal was filed prior to the effective date (filed on December 21, 2021), thus the previous OEA Rules are applicable for this
matter.

14 Agencybs Closing Argument at Page 2 (August 7, 2023).
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explained during his testimony in the Evidentiary Hearing, that upon receiving the information
about this, he asked Price to conduct an audit to ascertain how much this was happening in the
CSSU. LoJocano and Price were unaware that the distribution date field could be changed prior
to the audit. Agency also avers that all employees, including Employee, were provided the SOP
for the distribution process.

The audit ultimately revealed that Employee was identified in a number of nine (9)
employees who had manually changed the distribution date. An investigation conducted by
Hoffman identified through use of data obtained from JusticeTrax, that there were 67 instances
wherein Employee manually altered/changed the distribution date. Agency also asserts that based
upon Employeeds unique user identification and password, that she was the person who entered
the LIMS system and made those 67 alterations. Hoffman noted that in her investigation, that
this data showed that Employee went into LIMS and asserted that this was known because
Employeeds username and identification were implicated in the data provided by Justice Trax
and that this information fiwas sic [incorruptible] by any person within the agency from this
side.0® These changes were noted as fimismatch indicatorso in the data and spreadsheets utilized
for the investigation in this matter. Hoffman also interviewed Employee during her investigation
into this matter, and cited that Employee admitted making the changes, but that she had been
given those instructions by R.A., who was supervised by Kristie Stone, and cited that this is what
they had been told to do.'® Kristie Stone denied providing this instruction, but noted that R.A.
was given a light duty assignment in 2017, wherein she was updating distribution dates, but that
this was not an instruction made outside of this specific project in 2017. Agency asserts that by
and through this project, R.A. realized that the distribution date was an editable field.'’

Agency avers that Employee had the motive to make the date changes because she stood
to benefit from those changes. Agency further asserts that Employeeds fireason for making the
changes is irrelevant as it was a material misrepresentation that did mislead agency
management.0® To this end, Agency argues that fiwhile the court can and should certainly find
that this was done by [Employee] to improve her performance and her unités KPI, such a finding
is not required in order to find she made false statements in agency records.0'® Agency
maintains that all the charges for which Employee was charged carry a penalty of termination
and that it appropriately considered the Douglas factors in the administration of this action.

Employee asserts that during the period for which the audit was conducted from October
1, 2020, through March 8, 2021, it was her fipractice to modify that editable date field such that it
would reflect the date that the corresponding report had been returned to her for distribution from
supervisory review, rather than to leave the field untouched with the date it defaulted to (i.e., the
current date.).0?° Employee further maintains that she adopted this practice based on the
instruction of her colleague, R.A. and that she reasonably relied upon what R.A. conveyed to her
in this regard. Employee asserts that once she learned that this was not the practice, that she

15 Agency Closing Argument at Page 4.

16 1d. at Page 8.

7.

181d. at Page 12.

191d. at Page 14.

20 Employeeds Closing Argument at Page 1-2 (August 7, 2023).
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immediately ceased modifying this editable date field.?* Employee avers that based on this alone,
Agency charged her with four (4) causes of action, wherein, fionly one of those four Disciplinary
Causes explicitly charged [Employee] with having made false statements and/or falsified
records, the broader structure and language of the Proposed Separation and subsequent the
Decision Notice make it clear that the underlying basis for all four Disciplinary Causes was
[Employeeds] alleged falsification of dates in the LIMS system, not mere neglect of duty or
failure to follow policy.0?? As such, Employee contends that the fionly way termination could be
possibly supportable here is if [Employee were found to have been changing the date filed in
LIMS with the specific intent of misleading Agency management into believing that she was
distributing reports earlier than she in fact was.0>

Employee avers that she made an 6innocent administrative errord, and that even if cause is
found, which she does not believe there is cause, that the penalty should be rescinded or
mitigated to a lesser penalty. Employee maintains that her actions in preparing the distribution
reports and in accordance with SOP CSS35 were consistent with Agency practice. Employee
maintains that the SOP CSS35 fidoes not mention the editable date field in LIMS nor does it
provide guidance as to how forensic scientists such as [Employee] were expected to populate that
field.0>* Employee asserts that she used the barcodes to scan documents and that her chain of
custody reports were in the LIMS system and that she could not manipulate that particular date.?®

Employee also explained that fia number of years prior to October 2020, R.A., who was a
colleague of [Employeeds] at the time, stated to [Employee] that the editable date that appeared
in LIMS during the report distribution process should reflect the date that the report being
distributed was returned from supervisory review for distribution (i.e. the firelease date0), and
that editable date should thus be changed to match the release date if it did not already.6®
Further, Employee asserts that R.A. was told to do this by then supervisor, Kristie Stone.
Employee contends that fibased on that advice from Ms. R.A. [Employee] began changing the
editable date field that appeared in LIMS during the report distribution process to reflect the date
the corresponding report was released from supervisory review for distribution.0?” Employee
maintains that she did not take these actions to mislead Agency and also notes that R.A. started
at Agency prior to when she started.?® Employee also avers that there were several SOPs over
time and that those went under modifications and that it was icommon for [Employee] to confer
with her teammates and coworkers about how to perform various job functions and duties.0?
Employee asserts that two other employees also made these same changes i C.B. and M.R.
Employee averred that those other two coworkers, like her, never fiinquired with their supervisor
about whether the editable date field should be changed to match the date the corresponding
report was released from supervisory review, but instead relied on the advice of their
colleagues.0® Wherefore, Employee avers that this was a common practice in changing these

2 d.

2.

2.

24 1d. at Page 6.

% |d. at Page 6 -7.
% |d. at Page 7.
27|d. at Page 8.

514
301d. at Page 9.
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dates. Employee asserts that once she learned in March 2021, that this was not correct, she
immediately stopped changing the editable field.

Employee asserts that fipursuant to SOP CSS35, [Employee] was expected to complete
each of the steps in the distribution process for any particular case assigned to her within 14 days
of the date of case processing i i.e. within 14 days the case was assigned to her.0® Employee
also avers that this was one of the S.M.A.R.T. Goals on her performance evaluation and her
performance with respect to that comprised 10% of her overall performance evaluation.®
Employee asserts that she was never advised regarding the metrics her success or failure in
meeting the 14-day turnaround would be evaluated. Nor was she advised that it would be based
on the date contained in the editable date field.>®> Employee asserts that it is fiimpossible to
determine from Agency Exhibit 1 whether any of the date changes reflected in that spreadsheet
brought [Employee] within the 14-day turnaround period and that Agency failed to prove this.®*
Employee also contends that Agency failed to appropriately consider Douglas factors, noting
certain factors as oneutrald when they should have been categorized as émitigating.6%

Employee also avers that Agency has failed to meet its burden of proof regarding the
charges and further, that the disciplinary charge, should have been combined such that all the
charges 1-4 should have been treated as fia single disciplinary charged for the alleged
falsification of dates in the LIMS system, not mere neglect of duty or failure to follow policy.0®
Employee avers that the fibroader structure and languageo reflect that the fiunderlying basis for
all four Disciplinary Causes was [Employeeds] alleged falsification of dates in the LIMS system,
not mere neglect for duty or failure to follow policy.0®” Employee also argues that Agencyds
disciplinary action was untimely and that it violated the 90 Day Rule and 45 Day Rule in the
administration of this adverse action.*® Employee also asserts that despite the charges and
subsequent termination, she has still been called to provide testimony by the USAQ.%

False Statements/Records

As was previously noted, Employee was terminated from Agency effective November
19, 2021, pursuant to four (4) charges. The first charge was fiFalse Statements/Records pursuant
to DPM A1607.2 (b)(4). Employee was charged with this cause of action following the Agencyos
discovery that she had changed the distribution dates in the LIMS system. Agency asserts that
fithe LIMS distribution date field was/is intended to represent the date reports were distributed to
the USAO or OAG, and the simple act of changing the dates i for any reason- constitutes a
violation of 6B DCMR A 1607.2(b)(4) False Statements/Records. Manual alteration of LIMS
dates by anyone apart from a manager with specific directions to do so, regardless of reasoning,
constitutes a report of false information to a superior.0*® Further, Agency cites that the ALIMS

31 1d. at 10.

321d. at Page 10-11.
38 4.

341d. at Page 13-14
% Id. at Page 14-16.
% |d. at Page 17-18.

37 1d.
38 |d. at Page 23.
39 1d. at 16.
40 Agencyds Closing Argument at Page 17 (August 7, 2023).
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entries are used by the Crime Scene Sciences Unit and DFS as a whole to report compliance to
the Executive Office of the Mayor and the D.C. Council.0 Employee acknowledges making
changes to the editable distribution date field but maintains that she reasonably relied upon a
coworkerés guidance and that her actions constituted an fiinnocent administrative error.o
Employee asserts that Agency has failed to meet the burden of proof with regard to this cause of
action, and if cause were found, the penalty of termination should be substantially mitigated.

The undersigned finds that Agency has met its burden of proof with regard to this charge.
Here, the record is clear that LIMS is a part of the system for which DFS, specifically the CSSU,
utilizes as a part of its distribution process. The record also is clear that the distribution in LIMS
was a pre-populated filed, but that was editable at the time. It is also well documented that the
LIMS system is a secure system wherein each user must use their own unique identification and
passwords to login. The spreadsheets relied upon in this investigation were provided by
JusticeTrax and | find that those records were reliable. During the Evidentiary Hearing, the
undersigned had the opportunity to observe the poise, demeanor, and credibility of the witnesses.
I found Employeets testimony regarding the changing of dates to meet the release date and her
practice and reliance on the guidance of her coworker to lack credibility. It is clear that
Employee went into the LIMS system under her own unique login in credential on those dates
and altered the dates. Employee admits that she altered the editable distribution date field.
Further, I find that Employeeds statements regarding the other barcodes, chain of custody dates
and release dates were unreliable as none of those actions for which she cites as her reasoning for
changing the date align with the SOPs utilized by the unit. The undersigned finds these assertions
made by Employee regarding the alteration to match the release date only operate as an
irrelevant distraction from the fact that the distribution dates were changed and did not match the
dates reports were actually distributed to the USAO portal. The undersigned also found it
disingenuous for Employee to assert that it was reasonable for her to rely on her coworker
because she started at Agency two year prior to her tenure. As the record reflects, R.A. was not
in Employeeds supervisory chain of command (nor was she a supervisor or manager in any
capacity) and she was in a lower Grade than Employee. Further, R.A. testified during
Employeeds case in chief in the Evidentiary Hearing that she did not tell Employee to change the
dates but may have had a conversation about her 2017 project with Kristie Stone, wherein the
editable date field was discussed. The undersigned also finds Employeeds statements that two
other employees relied on R.A.bs instructions and never inquired with their supervisors about the
accuracy of those instructions, further evince that Employee (nor anyone in the unit) received
supervisory guidance to change the pre-populated distribution date field in LIMS.

OEA has consistently held, that to sustain a falsification charge, that fiagency must prove
by preponderant evidence that employee knowingly supplied incorrect information with the
intention of defrauding, deceiving or misleading the agency.0** Here, because the LIMS system
had a pre-populated date to reflect the distribution date, | find Employeeds manual alteration of
the date field (67 times), reflects an intention of misleading information. The prepopulated date
is the actual date and was meant to reflect the date it was distributed to the USAO, thus any
change, whether to a firelease dated or otherwise reflects a false statement/record that misleads

41 John J. Barbusin v. Department of General Services, OEA Matter No. 1601-0077-15 (March 1, 2017), citing Haebe v.
Department of Justice, 288 F.3d 1288 (Fed. Cir. 2002); Guerrero v. Department of Veteran Affairs, 105 M.S.P.R. 617 (2007);
See also Raymond v. Department of the Army, 34 M.S.P.R. 476 (1987).
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the Agency. As a result, I find Employee knowingly and willfully reported misleading
information, given that the date change was not a directive from any supervisor or manager and
that this action was a manual alteration of the LIMS0 pre-populated date to reflect that change.
Wherefore, | find that Agency has met its burden of proof with regard to this cause of action and
charge.

Failure/Refusal to Follow Instructions

For the same reasons highlighted above, I find that Employeeds actions constituted a
failure to follow instructions. The SOP CSS35 specifically highlighted the distribution
requirements. | find Employeeds contentions about various other barcode scans and that her
alterations were done to reflect the release date lack credibility regarding the SOP and the
distribution processes required. The record is clear that Employee was aware that the distribution
date, was not the same as the release date, inasmuch as she cites that the release date was the date
she received it back from supervisory review. The record is clear that the distribution date was
meant to reflect the actual date that the report materials were distributed to the USAO portal. As
a result, I find that the alteration of that pre-populated date reflects a failure to follow the SOP
and managerial directives established for the CSSU. It is also of note that the 67 date changes
made by Employee all reflect an earlier date than the actual distribution date. This stated, the
undersigned finds that any alteration of this date field, whether earlier or later, would constitute a
failure to follow instructions for this distribution process. Further, the undersigned would note
that Employeeds own admissions regarding her alteration of these dates also evince her failure to
follow the instructions for distribution. Accordingly, | find that Agency has met its burden of
proof regarding the charge of Failure/Refusal to Follow Instructions.

Neglect of Duty

For the reasons already outlined, namely that Employeeds actions were outside the scope
of Agency directives and instructions, | find that she failed to carry out duties as would be
expected, thus constituting a neglect of duty. The record clearly reflects that accurate reporting
was a part of the duties and expectations of forensic scientists in the CSSU. Thus, the alteration
of dates, again whether earlier or later, constitutes a failure to abide within those directives as
would be expected of an employee. Additionally, I find that Employeeds assertions that she relied
on the instructions from a coworker in changing the dates, and that she believed those dates were
supposed to be changed to match release dates to be entirely uncredible, and that this action
further supports a charge of a neglect of duty. There is nothing in the instant record to suggest
that if Employee had questions about her tasks that she could not access a supervisor or manager.
Further, the employee (coworker R.A.) that Employee asserts she relied upon for instruction was
a Grade 9, while Employee was a Grade 12. Additionally, the other employee was in no way in
the supervisory chain for Employee (nor was R.A. in any supervisory or managerial capacity).
Employee avers that she has still been called by the USAO to testify in criminal matters, thus
showing that her veracity and truthfulness were not impacted by these actions and the
termination. The undersigned finds that to be irrelevant to the actions itself inasmuch as there
could have been (and could be) instances for which Employee was not called to testify or was
otherwise impeached during her testimony based upon these actions. As a result, | find that
Agency has met its burden of proof with regard to the charge for neglect of duty.

Initial Decision
OEA Matter No. 1601-0032-22
Page 31
015961



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

Performance Deficits

Employee was also charged with Performance Deficits. Here, Agency asserts that
Employee altered the distribution dates, and those alterations were dates earlier than the original
date entered and fiwas done after the entire unit had been advised of a required 14-Day
turnaround time in 95% of cases.0* As such, Agency argues that fiif deficits did not exist, there
is no logical reason dates would have been altered to advance the distribution date.0 Employee
avers that Agency has failed to produce any evidence to show that she changed dates to gain
advantage in her performance evaluation. Further, Employee asserts that Agency never advised
her about the metrics regarding how the 14-day turnaround would be considered, nor was she
advised that the LIMS editable distribution date were inclusive of those metrics.

DPM 1607.2(m) notes that performance deficits are a fifailure to meet established
performance standards.0 In the instant matter, Agency proffers that actions taken to alter any
dates would affect the performance standard regarding the 14-Day turnaround and 95%-time
frame prescribed in its directives. Employee avers that she was not made aware that these metrics
would be considered based on LIMS editable date field data and also avers that Agency has
failed to show where her actions constituted a failure to meet the standards. The undersigned
disagrees with Employeeds assertions. | also find it disingenuous for Employee to suggest that
she was not aware of those standards as it related to LIMS, again given her previous performance
evaluation and also her use of LIMS for her reports and distribution. Further, it is also
incongruous to assert that she would not have made those changes since they only would have
comprised 10% of her overall evaluation. Here, there were 67 altered dates discovered as a result
of the audit. That noted, it stands to reason that making that number of alterations would have
impacted the percentage for the performance standards. While | do find that Agency has not
provided details regarding the exact percentage of the deficit for Employee, | find that in review
of the record that because Employee altered dates on 67 occasions, it stands to reason that this
would have impacted the performance standards. Further, because the altered dates are
misrepresentations, it also evinces that Employee failed to meet performance standards. Further,
I find that Employeeds own attestations that it was her practice to alter these dates, also provide
evidence of her failure to meet performance standards.

Employee also asserted that all the charges for which she was disciplined were borne out
of the one charge for false statements/records and that the subsequent charges should have been
merged to reflect that one (1) charge. The undersigned would note that in the assessment of
discipline, the DPM does not necessarily preclude or set limitations for how many charges can
be assessed against an employee in the administration of discipline. Employee cites to a Merit
Systems Protection Board case (MSPB) wherein, the board in that case cited to how charges
should be construed.® In the instant matter, the charges were borne out of the same action of the
alteration of the distribution dates, but 1 do not find where Agency failed to appropriately
construe the other charges for which Employee was disciplined and ultimately terminated. The
undersigned would also note that assuming arguendo that Employeeds claim regarding one
charge was to be considered, because | found that Agency met its burden of proof with regard to
the False Statement/Records, the discipline would be sustained in this matter. Accordingly, 1 find

42 Agency Closing Arguments at Page 18 (August 7, 2023).
43 Employeeds Closing Arguments at Page 23 (August 7, 2023).
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that Agency has met its burden with all four (4) of the charges levied against Employee in this
instant action.

90 Day Rule & 45 Day Rule**

It should be noted that Employee raised these issues for the first time in the submission of
closing arguments, Employee asserts that Agency violated the 90-Day Rule and the 45-Day rule
in the administration of the instant matter. Specifically, Employee cites that based on the
investigate report completed by Hillary Hoffman, that the fiAgency became aware of the alleged
conduct on March 8, 2021.0 Employee asserts that the Proposed Action dated July 15, 2021 i
which reflects 90 business days from March 8, 2021, did not arrive to her until July 16, 2016.
Thus, July 15, 2016, was the date the Proposed Notice was mailed, not that she received it.*°
Additionally, Employee avers that pursuant to DCMR A6B-1623.6(c), Agency violated the fi45-
Day Rule.0 Employee avers that the 45-Day rule requires a final decision within 45 days of the
completion of the Hearing Officeris Report. Employee cites that the Hearing Officer, Jared Sigel,
issued the report on September 7, 2021, so that 45 days would have meant that the final notice
should have been issued by October 22, 2021. However, the final notice was not issued until
November 16, 2021, making it untimely.

The District Personnel Manual (iDPM0) A1602.3 (a) provides that a ficorrective or
adverse action shall be commenced no more than ninety (90) business days after the agency or
personnel authority knew or should have known of the performance or conduct supporting the
action.0*® Code A5-1031, are mandatory in nature.*’ Here, Employee asserts that the
Agency knew or should have known of the conduct on March 8, 2021. However, the undersigned
would note that the March 8, 2021, date reflects this as the time frame for which Agency first
became aware of the possibility that employees had altered distribution dates, and that a
subsequent audit and investigation was launched to substantiate the claims. Hillary Hoffman was
the investigator and was assigned to investigate this matter on June 8, 2021, and her final report
regarding this matter was dated July 13, 2021. As such, the undersigned finds that the date of
final report was the fitrigger dateo of when Agency knew or should have known that there were
employees, including Employee, who had been found to have altered distribution dates. It is of
note that during his testimony, Christopher LoJocano specifically cited that when Erin Price told
him in March that this might be occurring, that he wanted to do an audit to confirm whether this
was actually happening or not. This was corroborated by the testimony of Erin Price as well.*

441t should be noted that upon review of the record, Employee did not previously raise these arguments during the course of this
matter. Agency did not address this in its closing arguments.

45 1d. at Page. 20.

46 The OEA Board has held that the legislative intent of the 90-Day Rule provision found in DPM A1602.3 (a) is to fiestablish a
disciplinary system that included inter alia, that agencies provide prior written notice of the grounds on which the action is
proposed to be taken.0*® The Board noted that prior to this revision, the ficourts have ruled on matters pertaining to the ninety-day
rule as it related to D.C. Code A 5-1031€&[t]his statutory language is only applicable to those employed by the Metropolitan
Police Department or the D.C. Fire and Emergency Medical Service agencies.0 That noted, the Board further held that while the
intent for the 1602.3 (a) provision was not fispelled out in the DPM, it is reasonable to believe that the intent was similar to that
provided by the D.C. Council when establishing the language of the ninety-day rule.0 The Board referenced a D.C. Court of
Appeals decision*® wherein, the Court found that fithe deadline was intended to bring certainty to employees of an adverse action
that may otherwise linger indefinitely.0 The Board has also held that this provision of the DPM 1602.3(a) like its counterpart in
found in D.C. Code A5-1031, are mandatory in nature.

47 1d. at Pages 9-10.

48 See. Evidentiary Hearing Transcript at Page 29, 34-35 (Erin Price) and Pages 69-72 (LoJocano). (May 30, 2023).
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These dates noted, | find that Agencybs notice dated of July 15, 2021, and the date of Employeeds
receipt of that notice would fall well within 90 Days of July 15?, 2021. The undersigned finds
that even if the fitrigger dateo of the 90-Day Rule was June 8, 2021, the day Hoffman was
appointed to investigate the matter, that Proposed Notice receipt date of July 16, 2021, would
have also fallen within the appropriate timeline. Assuming arguendo that the fitrigger dated was
March 8, 2021, I would find that Employeeds receipt of the notice, one (1) day late, would
constitute harmless error in accordance with OEA 631.3.4°

Regarding Employeeds claims of Agencyos violation of the the 45-Day Rule pursuant to
6B DCMR A 1623.6; the OEA Board has consistently held that the 45-Day rule is directory, not
mandatory in nature.®® The OEA Board has held that fian agency's violation of a statutory
procedural requirement does not necessarily invalidate the agencyds adverse action.>® Thus, the
facts in this matter warrant the invocation of a harmless error review. In determining whether
Agency has committed a procedural offense as to warrant the reversal of its adverse action, this
Board will apply a two-prong analysis: whether Agencyds error caused substantial harm or
prejudice to Employeeds rights and whether such error significantly affected Agencyods final
decision to suspend Employee.0® Further, the Board has noted that this is directory in nature
because there is fino consequence for failure to strictly adhere to the regulation.0® Here,
Agencybs action did not cause substantial harm nor did it affect the final decision to remove
Employee from service. As a result, | find that Agencyos issuance of the final notice on
November 16, 2021, constitutes harmless procedural error and does not warrant reversal of the
disciplinary action.

Whether the Penalty was Appropriate

Based on the above-mentioned findings, | find that Agencybs action was taken for cause,
and as such, Agency can rely on those charges in its assessment of disciplinary actions against
Employee. In determining the appropriateness of an agencyds penalty, OEA has relied on Stokes
v. District of Columbia, 502 A.2d. 1006 (D.C. 1985).>* According to the Court in Stokes, OEA
must determine whether the penalty was in the range allowed by law, regulation and any
applicable Table of Illustrative Actions as prescribed in the DPM; whether the penalty is based
on a consideration of relevant factors and whether there is a clear error of judgment by agency.
Further, fithe primary responsibility for managing and disciplining Agencyds work force is a

4 OEA Rule 631.3 (2012).

%0 Kyle Quamina v. DYRS, OEA Matter No. 1601-0054-17, Opinion and Order on Review (April 5, 2019).

51 Kyle Quamina v. DYRS, OEA Matter No. 1601-0054-17, Opinion and Order on Review (April 5, 2019). Citing to Diaz v.
Department of the Air Force, 63 F.3d 1107 (Fed. Cir. 1995).

52

514

54 Shairrmaine Chittams v. D.C. Department of Motor Vehicles, OEA Matter No. 1601-0385-10 (March 22, 2013). See also
Anthony Payne v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0054-01, Opinion and Order on Petition for
Review (May 23, 2008); Dana Washington v. D.C. Department of Corrections, OEA Matter No. 1601-0006-06, Opinion and
Order on Petition for Review (April 3, 2009); Ernest Taylor v. D.C. Emergency Medical Services, OEA Matter No. 1601-0101-
02, Opinion and Order on Petition for Review (July 21, 2007); Larry Corbett v. D.C. Department of Corrections, OEA Matter
No. 1601-0211-98, Opinion and Order on Petition for Review (September 5, 2007); Monica Fenton v. D.C. Public Schools, OEA
Matter No. 1601-0013-05, Opinion and Order on Petition for Review (April 3, 2009); Robert Atcheson v. D.C. Metropolitan
Police Department, OEA Matter No. 1601-0055-06, Opinion and Order on Petition for Review (October 25, 2010); and
Christopher Scurlock v. Alcoholic Beverage Regulation Administration, OEA Matter No. 1601-0055-09, Opinion and Order on
Petition for Review (October 3, 2011).
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matter entrusted to the Agency, not this Office.0® Therefore when assessing the appropriateness
of a penalty, this Office is not to substitute its judgment for that of the Agency but is simply to
ensure that imanagerial discretion has been legitimately invoked and properly exercise.0®
Employee avers that Agency failed to appropriately consider the Douglas Factor in this matter.
Specifically, Employee asserts that the Agency is fientitled to no deferenceo and that the penalty
should be fisubstantially reduced to the extent any penalty is even appropriate.0>” Employee
argues that the Deciding Official, Anthony Crispino (Crispino), failed to ficonscientiously
consider the Douglas factors in deciding to terminate [Employeeds] employment.o®

Employee contends that the Proposing Official and Deciding Official fireached
conflicting conclusions as to Douglas Factors 3, 10, 11, and 12,0 but that Adespite those
conflicting conclusions, the Deciding Official fully adopted the evidence, recommendations,
rationale and conclusions of the proposing official and the hearing officer.0°® Employee further
asserts that the Hearing Officer, Jared Seigel issued a report finding preponderant evidence to
sustain all four charges against her.®® Employee asserts that the Proposing Official, Christopher
LoJocano, found Douglas Factors 3 (Past Corrective or Adverse Action including Reprimand)
and Factor 11 (Mitigating Circumstances) should to be oneutrald whereas the Hearing Officer
cited that this should be treated as émitigating.0 LoJocano also treated factor 10 (Potential for
Rehabilitation) and Factor 12 (Adequacy of Alternative Actions) as aggravating, whereas the
Hearing Officer found that Factor 10 should be mitigating, and Factor 12 should be neutral.5!
Wherefore, Employee asserts that the Deciding Official, Crispino did not appropriately consider
the Douglas factors when citing that he adopted both the proposing official and hearing officerds
recommendations as presented.®? Lastly, Employee asserts that two similarly situated employees
only received official reprimands whereas she was terminated.®?

OEA has consistently held that in assessing the penalty, OEA does not substitute its
judgment, but ensures that managerial discretion has been invoked. Here, the penalty range for
all the charges levied against Employee have a range that includes removal for a first occurrence.
OEA has held that an Agencyos decision will not be reversed unless it failed to consider relevant
factors, or the imposed penalty constitutes an abuse of discretion.® Here, while the record

% See Huntley v. Metropolitan Police Department, OEA Matter No. 1601-0111-91, Opinion and Order on Petition for Review
(March 18, 1994); Hutchinson v. District of Columbia Fire Department, OEA Matter no. 1601-0119-90, Opinion and Order on
Petition for Review (July 2, 1994).

56 Stokes v. District of Columbia, 502 A.2d 1006 (D.C. 1985).

57 Employeeds Closing Arguments at Page 24 (August 7, 2023).

58

2 g

60 1d at Page 15.

6l 1d.

62 1d. at Page 16.

63 Employeeds Closing Arguments at Page 16 (August 7, 2023).

64 Employee v. Dept. of Human Services, OEA Matter Nos. 1601-0048-18 and 1601-0015-18R19, Initial Decision, (June 17,
2021) citing : Love also provided that i[OEA's] role in this process is not to insist that the balance be struck precisely where the
[OEA] would choose to strike it if the [OEA] were in the agency's shoes in the first instance; such an approach would fail to
accord proper deference to the agency's primary discretion in managing its workforce. Rather, the [OEA's] review of an agency-
imposed penalty is essentially to assure that the agency did conscientiously consider the relevant factors and did strike a
responsible balance within tolerable limits of reasonableness. Only if the [OEA] finds that the agency failed to weigh the relevant
factors, or that the agency's judgment clearly exceeded the limits of reasonableness, is it appropriate for the [OEA] then to specify
how the agency's decision should be corrected to bring the penalty within the parameters of reasonableness.o Citing Douglas v.
Veterans Administration, 5 M.S.P.R. 313 (1981).
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reflects that the Hearing Officer assigned different categories to certain Douglas Factors, | do not
find based on the totality of the review of the Douglas Factors that Agencyos Deciding Officialds
adoption of both the proposing official and hearing officers recommendation to constitute an
abuse of discretion or a lack of due consideration of the Douglas factors that warrants reversal.
Further, the undersigned notes that while the proposing official and hearing officer assigned
different categories, the Hearing Officerds recommendation was a finding that Agency had met it
burden of proof for all four (4) charges and that termination was reasonable. This was the
recommendation even with the different categorizations assessed to the Douglas Factors.
Employee asserts that two other employees, J.W. and E.S. received official reprimand. The
record clearly reflects and testimony during the Evidentiary Hearing reiterated that J.W. and E.S.
were ultimately found not to have been altering any dates, but instead, had just failed to follow
the SOP CSSS35 in that they failed to distribute as required. This noted, the undersigned finds
that these employeesd conduct was substantially different from what Employee was charged
with, thus I find no error in the assessment for this Douglas factor.®

Accordingly, I find that Agency relied on what it considered relevant factors outlined in
Douglas v. Veterans Administration, 5 M.S.P.R. 313 (1981), in reaching its decision to terminate
Employee from service.®® Chapter 16 A1607 of the District Personnel Manual Table of
Illustrative Actions (ATIA0) provides that the appropriate penalty for a first occurrence for False
Statements/Records®’ ranges from Counseling to Removal.®® Additionally, the TIA provides that
the appropriate penalty for a first occurrence of Failure/Refusal to Follow Instructions is
Counseling to Removal; the range for a first occurrence for Neglect of Duty is Counseling to

8 Employee does not outright make a declarative claim of disparate treatment. However, for the sake of the record, the
undersigned notes that based on the record, there was no disparate treatment. Specifically, Employee cites those two other
employees, J.W. and E.S., were only given official reprimands. OEA has consistently held that a prima facie claim must be met
to substantiate a claim of disparate treatment. See. Jordan v. Metropolitan Police Department OEA. Matter No. 1601-0285-95,
Opinion and Order on Petition for Review (September 29, 1995). The record reflects that J.W. and E.S. actions did not include
any alteration or manipulation of the distribution dates, but they failed to distribute entirely.

%Douglas v. Veterans Administration, 5 M.S.P.R. 313 (1981). The Douglas factors provide that an agency should consider the
following when determining the penalty of adverse action matters:

1) the nature and seriousness of the offense, and itds relation to the employeeds duties, position, and responsibilities
including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or
was frequently repeated;

2) the employeeds job level and type of employment, including supervisory or fiduciary role, contacts with the public, and
prominence of the position;

3) the employeeds past disciplinary record;

4)  the employeeds past work record, including length of service, performance on the job, ability to get along with fellow
workers, and dependability;

5) the effect of the offense upon the employeebs ability to perform at a satisfactory level and its effect upon supervisorso
confidence in employeeds ability to perform assigned duties;

6) consistency of the penalty with those imposed upon other employees for the same or similar offenses;

7) consistency of the penalty with any applicable agency table of penalties;

8) the notoriety of the offense or its impact upon the reputation of the agency;

9) the clarity with which the employee was on notice of any rules that were violated in committing the offense, or had
been warned about the conduct in question;

10) potential for the employeeds rehabilitation;

11) mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental
impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and

12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others.

57 DPM A1607.2(b)(4) (2019).
8 DPM A1607.2 (d)(1) (2019).
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Removal.; and a first occurrence for Performance Deficits is Reassignment/Reduced Grade to
Removal.%® As a result, | find that removal is an appropriate penalty under the circumstances.
Accordingly, | further find that Agency properly exercised its discretion, and its chosen penalty
of termination is reasonable under the circumstances, and not a clear error of judgment. I
conclude that Agency had appropriate and sufficient cause to terminate Employee from service.
As aresult, | further conclude that Agencyés action should be upheld.

ORDER
Based on the foregoing, it is hereby ORDERED that Agencyds action of terminating
Employee from service is UPHELD.
FOR THE OFFICE:
/sl Michelle R. Harris

MICHELLE R. HARRIS, Esg.
Senior Administrative Judge

69 DPM A1607.2 (e); AL607.2(m) (2019).
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This decision may be formally revised before it is published in the District of Columbia Register and the Office of Employee

Appealsd website. Parties should promptly notify the Office Manager of any formal errors so that this Office can correct them
before publishing the decision. This notice is not intended to provide an opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
) OEA Matter No. 1601-0051-22
EMPLOYEE! )
Employee ) Date of Issuance: November 30, 2023
v )
)
DISTRICT OF COLUMBIA ) LOIS HOCHHAUSER, Esg.

DEPARTMENT OF FORENSIC SCIENCES ) Administrative Judge
Agency )

Carisa Carmack, Esg., Employee Representative

Rachel Coll, Esg., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

Employee filed a petition with the Office of Employee Appeals (\OEAQ) on April 27, 2022,
appealing the final decision of the District of Columbia Department of Forensic Sciences
(fAgencyo), to terminate her employment, effective July 12, 2021. Sheila Barfield, Esg., OEA
Executive Director, notified Agency Interim Director Anthony Crispino of the Petition for Appeal
(APOAWO) on April 27, 2022, and informed him that the filing deadline for Agency response was
May 27, 2022. Agency filed its Answer on May 26, 2022. The matter was subsequently referred
to mediation at the request of the parties. On July 13,2022, mediation was cancelled, and the
matter was assigned to this Administrative Judge (iiAJo) on or about August 2, 2022.

The AJ issued an Order on August 19, 2022, scheduling the prehearing conference (PHC) for
September 22, 2022. Upon the unopposed request of Employee for a continuance, the PHC was
rescheduled for October 17, 2022.2 At the PHC, the parties initially agreed that an evidentiary
hearing was unnecessary, but at the end of the PHC, Employee asked for additional time to make
a decision on that matter. The AJ directed that by November 11, 2022, Employee state if she
wanted a hearing and that they submit statements of undisputed facts, disputed facts, and their
positions on issues discussed at the PHC.® The fiPartiesd Joint Statement,0 filed on November 29,
2022, included a joint request for an evidentiary hearing. By Order dated January 30, 2023, the

! This Office does not identify employees by name in Initial Decisions published on its website.
% See, Order issued September 13, 2022
% See, Order issued November 8, 2022
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AJ confirmed the hearing date of February 22, 2023,* and set filing deadlines and other
requirements. The parties timely filed their lists of exhibits and witnesses. The fiPartiesd Praecipe
Regarding Joint Statements/Stipulationso was filed on February 17, 2023.

The evidentiary hearing was held on February 22, 2023, at this Office. Present at the
proceedings were: Carisa Carmack, Esq., Employee Representative; Rachel Coll, Esq., Agency
Representative; Employee; and Quiyana Hall, Agency Human Resources and Labor Relations
(AHRO) Director. At the hearing, the parties were given full opportunity to, and did, present
testimonial and documentary evidence as well as argument in support of their positions.®> At the
close of the hearing, the parties agreed to file closing arguments and redacted documents by May
1, 2023. The parties timely filed their closing briefs and the iPraecipe Regarding Joint Exhibits,0
and the record closed on May 1, 2023.5

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code A1-606.03. (2001).

ISSUES

Did Agency meet its burden of proof regarding its decision to remove Employee? If so, is
there any basis to disturb the penalty?

SUMMARY OF EVIDENCE

1. Summary of Documentary Evidence

A. D.C. Board of Ethics and Government Accountability Negotiated Disposition
(12/20/21) (ANDO) (Ex J-6)
Pursuant to section 221 (a)(4) (E) of the Board of Ethics and Government
Accountability Act of 2011€&, the Office of Government Ethics (OGE) €hereby
enters into this public negotiated settlement agreement with the Respondent
[Employee]. Respondent agrees that the resulting disposition is a settlement of the
above action, detailed as follows:
Findings of Fact (first paragraph omitted)
Respondent owns and operates an outside business through which she sells beauty and
cosmetic items. Respondent creates press on nails and makes them available for sale at
$40-$60 each. Respondent also provides cosmetic services such as make-up
application through her outside business. During an interview with BEGA staff,
Respondent admitted that she creates products to sell through her outside business

* A significant amount of time was spent identifying a hearing date. On January 6, 2023, the AJ notified the
parties that the hearing would take place on February 22, 2023, the earliest date available to the parties..
> Witnesses testified under oath and the proceeding was transcribed. The transcript is cited as fiTro followed
by the page number. Exhibits (REx0) are cited as AJo for Joint and AEO for Employee, followed by the
number of the exhibit. Agency did not introduce any exhibits into evidence. .
® The representatives are commended for their professionalism, cooperation and advocacy throughout this
proceeding.
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during her District government tour of duty. Specifically, Respondent stated that she
paints press-on nails during her idown timeo at work and that those press-on nails are
then made available for sale through her outside business. Respondent stated that she,
and her colleagues, are allotted two to three hours per tour of duty to complete reports
and process evidence. Respondent considers this time fidown time.0 Respondent
approximated that about a third of heré&tour of duty is fidown time.0 Respondent
explained that if she does not have to respond to a crime scene and she has completed
all of her in-office work, she engages in the nail painting activity.
While Respondent has fidown timeo every day that she reports for work, OGE was not
able to ascertain the exact amount of time that she used to paint nails. Respondent
stated in the interview that some of her [Agency] colleagues are also clients of her
outside business but that she does not service those colleagues during her &tour of
duty.

Nature of Misconduct

Respondent violated the following provision of the District Personnel Manual (iDPMO0)
Count One: Using government time or resources for other than official business, or
government approved or sponsored activities in violation of DPM A1807.1(b)

1 Respondent violated this rule when she created products for her outside business

during her District government tour of duty.

Terms of the Negotiated Settlement (first paragraph only)

Respondent acknowledges that her conduct was a violation of the Code of Conduct.

Respondent agrees to pay a fine in the amount of $2,500.00 to resolve this violation.

B. Notice of Proposed Separation (February 8, 2022) (Ex J-2, p.1) (in part only)
Disciplinary Cause. This action is being proposed for the following reasons:
You engaged in actions that violate the ethical standards of conduct for D.C.
Government employees. Based on the [NA] you entered into with the Board of Ethics
and Government Accountability (BEGA), signed and dated January 6, 2022, you
violated the following sections of the [DPM]&
*Using government time or resources for other than official business or government
approved or sponsored activities in violation of [DPM] A1807.1(b). [Employee]
violated the ethics rule when she created products for her outside business during
her District government tour of duty.
1. Conduct Prejudicial to the District Government, specifically: On-duty
conduct that an employee should reasonably know is a violation of law or
regulation: D.C. Code Al-618.01(a); 6B DCMR A1607.2(a)(4).
Proposed Action: Removal
2. Conduct Prejudicial to the District Government, specifically: Use of
District owned or leased property for non-official purposes: D.C. Code Al-
618.01(a); 6B DCMR A1607.2(a)(12).
Proposed Action: Removal

C. Administrative Review/Written Report and Report and Recommendation (March 22,
2022 (Ex J-4, p. 10) (in part only)
Theé&Hearing Officer finds that the proposal to remove [Employee] &for on-duty
conduct that an employee should reasonably know is a violation of law or regulation;
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and use of District owned and leased property for non-official purposes, are supported
by a preponderance of the evidence€ Accordingly I find that the proposed removal of
[Employee] is reasonable.

D. Final Agency Decision i Separation (March 30, 2022) (Ex J-3, p.1) (in part only)
As a government employee, you hold a position of public trust. As explained in the
Proposing Official Rationale Worksheet, based on the conduct outlinedéand
consideration of the relevant Douglas Factors, [Agency] is compelled to terminate
your employment because your intentional actions undermine the agencyds integrity.
| adopt the evidence, recommendations, rationale and conclusions of the proposing
official and administrative review officer. The proposed notice and administrative
review report along with attachments are incorporated into this final action.

E. Parties Joint Statement: Stipulated Facts (Ex J-1, p. 1) .
1. [Agency] has never met with Employee to discuss this matter until such time
when she was presented with the proposal to terminate her employment
2. [Agency] never conducted its own investigation on the matter, but rather relied
solely on the negotiated disposition.
3. [Employee] took full responsibility during the BEGA investigation
4. The Deciding Official for the termination, Anthony Crispino, accepted the
hearing officerds recommendation without further investigation.

F. Photographs of items on Employeeds desk 7 (taken by Employee 4/11/21)(Ex E-1)
(Attachment 1) and (taken by Employee 9/21/21) (Ex E-2)

2. Positions of the Parties and Summary of Testimonial Evidence

Agencyobs position is that Employee engaged in the charged misconduct and that removal was
the appropriate penalty since Employee admitted to BEGA that she conducted income-generating
fioutside businesso while at work, and kept equipment used for that business on her work desk. It
asserts that Employee knew or should have known that her activities were prohibited. It maintains
it removed Employee because this was an ethical violation caused Agency to lose its confidence
in her.

Quiyana Hall, Agencyos first witness, stated that she has 13 years of experience working in
HR positions for various District of Columbia Government agencies, and has been Agency HR
Director for the last two years. She said that one of her duties is to monitor the BEGA website
weekly to find out if any Agency employee has been found to have any ethical violations. She said
it was during one of her weekly reviews of the website that she learned that Employee had entered
into an agreement with BEGA. (Tr, 36-37, Ex J-2, infra at 2-3). Ms. Hall testified that Agency
takes disciplinary action whenever there is an ethical violation. The witness stated that she did not
know the amount of money that Employee earned from selling items made during duty hours, but
that according to the ND, she charged between $40.00 and $60.00 per item. (Tr, 45).

The witness stated that Employeeds primary duties as a forensic scientist (iFS0) are to collect
and log in evidence; and to testify in court for the government. She testified that these duties require
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that the FS to be credible and trustworthy; and that an ethical violation could cause Employeeds
credibility and trustworthiness to be challenged and also bar her from testifying in court. She stated
that the penalty for the charges range from reprimand to removal; and Agency determined that
removal was appropriate under these circumstances. (Tr, 42-45).

Ms. Hall stated that she serves as proposing official in all adverse actions involving ethics
issues and was proposing official in this matter. She testified that Agency complied with all
procedures. She testified that Agency did not have to conduct its own investigation, asserting that
Agency properly relied on the BEGA investigation and the ND, since BEGA is the fihighest agency
in the District that investigates ethical violations.o (Tr, 35, 50, 74-76, Ex J-2, infra at 3).

The witness reviewed of the Douglas Factors,” noting that Employeeds fijob level and
employment typeo was considered an aggravating factor because Employee held fa position of
trusto and could be disqualified as a witness, an essential function of her job, due to loss the
credibility. (Tr, 48-53; Ex J-2). She stated that progressive discipline was not considered since
removal is allowed for a first offense. (Tr, 54). Ms. Hall testified that Employeeds work record
was given a fineutralo rating, since she received a score of fithree,0 a good rating, for the last three
annual performance ratings. She added that even if Employee had received the highest ratings,
Agency would still have removed her. (Tr, 57-58, 72).

The witness testified that Agency would still have removed Employee, even if she thought
doing this outside work was allowed and immediately stopped when notified by BEGA,
maintaining that Afu]nder no circumstance is it ever acceptable to work on your personal business
to be able to collect an additional income. (Tr, 59). She stated that none of Agencyds 300 other
employees engaged in similar conduct, i.e., ficonducted personal business for income gain while
on€&government time,0 adding that an employee who was paid twice for the same time period was
removed. (Tr, 60-61). Ms. Hall testified that all Agency employees, including Employee, are
fiboundo by the District Personnel Manual (fiDPM0) which is available on-line. She stated that if
Employee had questions about doing this outside work during duty hours, she could have spoken
with an Agency manager, HR, and/or Union staff. She stated that Employee took ethics training
and if the issue was not raised during training, Employee could have spoken with the trainer about
the matter. Ms. Hall stated that if Employee was fiexperiencing unusual job stress or personal
problems,0 Agency had resources, such as counseling, available to help her, but that Employee
would fiabsolutely noto have been permitted to engage in personal business activities during her
duty hours. (Tr, 70-71).

On cross examination, Ms. Hall stated that she was not aware of any Agency employee
charged with an ethical violation who is still employed by Agency. (Tr, 81-82). Asked if there is
a policy about activities that employees can engage in during duty hours after completing their
work, the witness responded that employees should contact their supervisors if they have finothing
to do.o She did not know if Employee contacted her supervisor. (Tr, 88). She testified that even if
managers saw Employee doing this outside activity at work and did not say anything to her,
Employee still had the obligation of determining the appropriateness of doing this outside work
during duty hours. (Tr, 99).

" Douglas v. Veterans Administration, 5 MSPR 313 (1981).
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Ms. Hall testified on re-direct that Employeebs statement in the ND that she charged between
$40.00 and $60.00 per item established that she was engaged in an income-generating activity,
which constitutes an ethical violation. (Tr, 104). She said that she did not know if the U.S.
Attorneybs Office (FUSAQO0) was told of the matter or if Employee continued to serve as a witness.
She testified that Agency would have removed Employee even if the USAO allowed her to
continue to serve as a witness because Agency had lost confidence in her. (Tr, 114-115). She
noted that Agency has a procedure that requires employees who want to perform work other than
their official duties during work hours to obtain clearance from Agencyds ethics officer in
conjunction with BEGA, and that Agency employees go through that process fiall the time.o (Tr,
117).

The witness stated that an employee who works an eight hour shift generally has 30 minutes
for lunch and two 15 minute breaks during the shift and at those times the employee is not
considered to be on duty. She testified that Employeeds assertion of fitwo to three hours of down
time,0 exceeded the permitted time. (Tr, 120). The witness stated that during non-duty time, i.e.,
lunch and breaks, an employee can do outside activities in a break room or out of the building,
but Agencybs fiexpectationo is an employee is performing government work while in the assigned
government facility. (Tr, 118-119). Ms. Hall testified that the fact that Employeeds supervisor or
manager may have seen the Employeeds products and not said anything to her did not provide a
basis for Employee to believe that she was allowed to perform these activities. (Tr, 121).

Erin Price, Agencyds second witness, stated that she was Employeeds supervisor for the two
years preceding her removal. She said that the FS is responsible for collecting evidence at crime
scenes, from vehicles; and at autopsies; entering the evidence into the appropriate systems,
packaging] the items for final storage, and fikeep[ing] track of the chain-of-custody.0  She
estimated that the FS spends half of the time in the field and the rest at the office. She stated that
an FS responds to between 10-12 crime scenes each week. (Tr, 131-134). She noted that the unit
was understaffed in 2021 and 2022. (Tr, 140).

Ms. Price testified that FSs may have two to three hours of Aidown timeo each shift, and are
expected to use that time to perform tasks firelated to [their] actual worko such as reviewing case
jackets, taking training, using the office library, and working on fin-houseo projects. (Tr, 136-
139).0 The witness testified that employees are not permitted to work on outside projects or
businesses during work hours. She stated that she did not know of any other employee doing
outside work during duty hours. (Tr, 143-145). Ms. Price said that it was her responsibility to
report employees engaged in outside business during work hours. She said that she did not report
Employee because she never saw her conducting outside business during her tour-of-duty. She
said that she did not report seeing a pair of nails on Employeeds desk because the items could have
been fijust [Employeeds] personal belongings.o (Tr, 147).

On cross-examination, Ms. Price stated that she worked on the second floor, but went to the
third floor, where Employee and other FSs had their cubicles, every day. After reviewing the April
11, 2021 photograph of Employeeds equipment on her desk, she stated that she did not recall
seeing all of those items on the desk, but added that there was never a time when she did not see
any of the items on her desk. (Tr, 152). She testified that she never saw Employee painting or
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otherwise working on the nails. (Tr, 150; Exs E-1- E-2).

Ms. Price discussed Employeeds evaluations, stating that Employee had good communication
skills and was given i30 rating in that area which meant that she was a fivalued performer.0 She
said that Employee was also given a fi30 in customer services, since she icompleted her goals,
ande[showed] dedication in work.o (Tr, 158). Ms. Price said that she rated Employee a fi40 in
job knowledge, noting that Employee participated in committees, and assisted with lesson planso
which exceeded fiwhat some of the other scientists did.0 (Tr, 160). She said that Employee met
the requirement of completing reports within 14 calendar days about 95% of the time. She added
that she supervises employees who finished their reports in four or five days, and those employees
received higher ratings. (Tr, 164-165). The witness testified that Employee was selected as a
trainer based on her knowledge and expertise, noting that Employee had created lesson plans and
PowerPoints. (Tr, 175). The witness said that Employee assisted with training within Agencybs
academy and was also part of the field training work. (Tr, 176). The witness confirmed the
accuracy of her statement in Employeebs 2019-2020 assessment:

[Employee] continues to provide high-quality services to the Agency, her crime scene
skills are excellent, and her attention to detail and commitment to performing these
duties to the best of her abilities is evident in reviewing her work. (Tr, 170).

Ms. Price stated that as supervisor, she monitors the fiday-to-day dutieso of those employees
that she supervises. She said that she was never concerned about Employeeds work product or her
ability to meet deadlines. She testified that if Employee was painting nails during work hours, it
did not Aaffect any of her turnaround times or quality of work product,0 but added that Employee
fishouldnét have been working on it.0 (Tr, 178). She testified that when an FS is not assigned to a
crime scene, the FS is expected to work on reports; participate in training or use the library. She
said that she was not aware of any time that Employeeds credibility was called into question. (Tr,
173-174).

On redirect, Ms. Price testified that Employee told her that she was investigated by BEGA and
then that the matter was settled fithrough funds being taken out of her check,0 but did not provide
detailed information, and she did not asked Employee any questions. (Tr, 184). She said that
Employee is required to take ethics training annually, and she thought the training included
information about conducting outside business during duty hours. She testified that an employee
cannot conduct any outside business during duty hours, even during down times. (Tr, 187-188).

Nagesh Tammara, Agencyds final witness, stated that he is the Senior Assistant General
Counsel of the Office of the State Superintendent of Education, and has served as a hearing officer
in disciplinary actions fidozens of timeso in the seven years that he has held the position. (Tr, 194-
196). He stated that he reviewed documents provided by the parties in this matter, in including
Agencybs Douglas Factors work sheets to determine if the proposed penalty was reasonable. (Tr,
198-199). The witness stated that he considered Employeeds arguments in reaching his decision,
and characterized her submission as fithorough.o (Tr, 201). He testified that he found fimerito in
the arguments raised by both parties, and thought Employeeds response raised fiquestions about
whether a lesser penalty might be appropriate, particularly in light of an apparent pattern of practice
by other DFS personnel using their government tour-of-duty for non-government work.0 The
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witness testified that he fiultimatelyo concluded that removal was permitted fi under the DPM,0
stating that he would not have reached a different conclusion even if he had more information
about other employees who engaged in non-government activities during duty hours. (Tr, 201-
204). He stated that his fultimate conclusiono was that Agencybs decision to remove Employee
was a reasonable exercise of its discretionary authority. (Tr, 202).

On cross-examination, Mr. Tammara stated he has reviewed more than 40 proposed adverse
actions in the seven years serving as a hearing officer. (Tr, 211-216). The witness stated that the
issue in this matter was the penalty, since fi there didnit seem to be a lot of disputed about the
charged conduct. (Tr, 213). He testified that Employee said that other employees engaged in
similar conduct, but did not provide specific information. (Tr, 223-226). The witness stated that
he did not think that Agency was required to conduct its own investigation since Employeeds
response and the ND were fipretty thorough.0 He added that some agencies rely on the BEGA
findings while others find it necessary to conduct their own investigations. (Tr, 212).

Employeeds position is that she painted synthetic nails during down time at work, i.e., when
all of her other work was completed, an activity that she finds relaxing, noting that all employees
engage in activities that help alleviate the stress of their jobs. Employee contended that she did
not paint nails as part of an income-generating business until about 2021, when she incorporated
the synthetic painted nails as part of her on-line business. She maintained that she never transacted
business at work. Employee stated that she did not know the activity was prohibited, and
immediately stopped when notified by BEGA that it was prohibited. Employee asserted that her
supervisors and other managers saw nail equipment on her desk since they regularly walked by
her cubicle or came into it to speak with her, but no one ever talked with her about it. She also
contended that other employees engaged in income-generating activities during down town.

Employee said that she was employed with Agency for five years and was a Forensic Scientist
Il at the time of her termination. (Tr, 228). She said that she rotated monthly between the day
and afternoon shifts. (Tr, 232).  She described her primary responsibilities as documenting
Aanything that could be of potential evidentiary valueo at the crime scene,0 and then serving as a
witness for the government. (Tr, 229). Employee stated that she was not assigned to a crime
scene every day, but that when assigned, it could take between 30 minutes and 15 hours to
complete her work. (Tr, 230).

Employee testified that there fireally wasn6t any particular guidance as to what you should be
doingo when all assigned work was completed. She stated that when she first started at Agency in
2017, she found fipeople doing their hobbieso such as knitting and making bracelets, and which
fiprompted [her] to believe that it was an okay thing to do.0 She asserted that one employee made
paperweights that she fiused to sell.0 (Tr, 230-231). She stated that there was fia lot of that going
on because thereds a lot of inherent down time on top of the built-in down time that [is] already&
built into the schedule, but was unsure of the exact amount. Employee identified herself as fithe
person [who] volunteered for a lot of things,o for which she was not fireally getting compensated,0
explaining that she volunteered for additional duties such as training, and did these volunteer
activities when her work was completed. (Tr, 232-234, 238). She testified that after completing
all of her required and volunteer duties, there was very limited time available to work on nail
painting. (Tr, 240).
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Employee testified that in September 2021, BEGA notified her by email of a possible
violation. She said that she did not know who had reported her, and BEGA declined to tell her.
She stated that BEGA informed her that the violation was that she was fipainting press-on nails at
[her] desk during [her] tour of duty.0 She said that at that time, she had been doing that for about
four years, and that that no one had ever fidiscussed or broughto this activity to her attention. (Tr,
237-238). Employee stated that the ND did not include all of the information she gave BEGA
investigators, including her statement that she did not think that she was wrong to engage in the
activities, because she fihad seen fiother people conducting their hobbies;0 and that when she was
fAapproachedo while fiin the middleo of doing the activityo by Ms. Price and other supervisors, no
one said anything to her. She. noted that she worked in an fiopeno cubicle and fiwasnét hiding
anythingo since she did not think she was doing anything wrong. (Tr, 242). She said at times, Ms.
Price and other supervisors came into her cubicle to talk with her, and the items were in clear view.
(Tr, 245, Ex E-1). Employee noted that her co-workers were also aware that she was painting nails
during duty hours, but she did not know if they knew that it was part of her fioutside business.o
She testified that nail painting fi[n]evero interfered with her official duties. (Tr, 248). Employee
said that coworkers asked her during work hours if her items were for sale., but she finevero sold
anything during work hours or on-site, selling mostly through her website. (Tr, 250-251).

Employee testified that the photograph she took in April 2021, represented fiwhat her desk
looked like on a daily basiso for about four years. She stated that the photograph showed that the
nail equipment took about fihalfo of the desk space, with the computer taking up the rest of the
desk. Employee said she could not remember why she took the first picture, but that she took the
second photograph of the fisame corner of [her] desko on September 21, 2021, when she fipack[ed]
up all the stuff [to] take.. homeo after learning of the BEGA investigation. (Tr, 250-251, Exs E-1,
E-2).

Employee testified that in December 2021, the BEGA investigator told her the investigation
was finished, and asked her if she wanted to add anything. She said that she did not, because she
did not know that the ND would be the only document that Agency would rely on this this matter,
and that if she had known, she fiwould have clearly put all of the information [she] could have
provided them in that document.0 Employee stated that she told BEGA investigators that she
considered down time to be the two to three hours daily fiallottedo to complete reports and process
evidence, and that about one-third of her tour-of-duty consisted of down time. She testified that
she told investigators that if she had finished all of her work, she did the nail painting, which she
found relaxing and artistic. (Tr, 254-255). Employee said that she had paid the $2,500 fine
imposed by BEGA. (Tr, 256).

Employee testified that no one at Agency discussed the BEGA investigation with her or told
her that she was required to notify HR of the ND. She said that she continued to work fias usualo
until she received the proposed notice of removal. (Tr, 257; Ex J-2). Employee said that although
the hearing officerds report ficaptured a loto of her response, it omitted her discussion of fiother
peopleds wrongdoings.o She noted that others were fiwatching TV, doing hobbies, all the things
that people were doing and nobody was ever saying thatés not appropriate.o (Tr, 260-261, Ex J-4
). Employee reaffirmed that she did not know that she was fiactually doing something wrongo until
informed by BEGA, and she then ficorrected it immediately.o (Tr, 259)
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Employee testified that although Agency pointed out in its assessment of Douglas Factors that
the charges impacted on Employeeds credibility as a witness, she did not think that she was ever
determined to be fiuncredibleo and continued to be called as a witness. She stated that she was
supposed to testify several times after her removal, but only one matter proceeded to trial. She
said that the issue was not raised during her testimony. (Tr, 263-264).

On cross examination, Employee stated that she was not aware if any employee fiengaging in
hobbies,0 such as knitting, watching TVs, or running errands was disciplined for engaging in that
conduct. Employee testified that Laura Harris, a co-worker, who sold items that she worked on
during duty hours sat ficlose too her and Employee has seen her fidoing it all the time, and thatds
what kind of prompted me to doing something in the office. (Tr, 266). Employee said that Ms.
Harris was terminated for unrelated reasons, and did not know if she was ever disciplined for
selling items during work hours. 0 (Id). Employee also asserted that Careena, another co-worker,
sold items at work that she brought from home, stating that Careena i had a curling iron still in the
box that she didn6t want, she would sell it to someone. She said that Careena was also terminated
fifor something else.0 (Tr, 267-269). Employee stated that although she could not identify anyone
else, she knew fipeople that had businesses that were doing their planning like putting together
websites.0 She stated that one supervisor and his team fiput together Super Bowl parties and also
watched a football game in the conference room,0 but she did not believe that they were selling
anything.

Employee said that there was a ficulture at DFS that it was okay to do something to pass the
time as long as all of your work was complete. (Tr, 268). She explained that doing so reduced the
high stress levels caused by witnessing brutal crime scenes and having to stay at crimes scenes for
long periods, and then work overtime to complete assignments. (Tr, 274). Asked if she was fiaware
of accommaodations that were available for stress and mental health issues,0 she said that the only
resource that she was aware of was the EAP.2 Employee testified that she did not seek assistance
about her stress and mental health concerns.o (Tr, 276-277).

Employee stated that she did not discuss her nail painting with Ms. Price, but knew Ms. Price
had to see her painting nails and the equipment since she walked by Employeeds cubicle multiple
times each day, sometimes stopping to speak with her. She maintained that the same was also true
for the other supervisors. She stated that she and Ms. Price also didn6t discuss if the nail painting
was part of a new outside business, that Employee was establishing, fibecause it was a hobby,0 and
had been for imany, many, many years before it ever became something that somebody asked me
to purchase.0 Employee stated that she fididnot market it that way.0 She testified that it was fall
an innocent hobbyo that she thought fiwas okay0 because she saw co-workers also fiengaged in
some sort of down time activity.o (Tr, 277- 278). Employee testified that that she was never told
during training that engaging in fiside business or side hobbieso during downtime fi wasnit& ore&
was okay,0 and relied on her observations of co-workers engaged in these activities to reach the
conclusion that it was permitted. (Tr, 281).

8 Employee Assistance Program
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Employee testified that at the time of the BEGA investigation she owned and operated a private
business, explaining that nail painting only became part of her larger business because co-workers
saw her painting nails at work as a hobby, and told her they wanted to purchase her products. She
said that although it was not in the ND, she told BEGA investigators that the nail painting was a
fihobby.0 Employee testified that she had a fia makeup businesso for about nine years, then started
fian eyelash extension businesso as a result of recommendations from her client base. Employee
testified that she incorporated fias an LLCOo in 2020, adding nail painting to her business in 2020
or the beginning of 2021. She stated that that making and painting nails was a hobby that was fun
and released stress, and for many years, she made the items for herself and to give as gifts. She
said that she had to establish prices for these items because people wanted to purchase them. (Tr,
283-288).

Asked if she understood that the charges related to conducting a business while on duty and
not the act of painting nails, Employee responded:

So thatds the issue.. So if thatds what youbre asking me, have | sold a pair that I might
have made at work, | dondt know if itds one I made at work or not. But have I sold nails?
Yese.And so thatds what they had me admit to, which I didnét have a problem admitting
to because | definitely was making them, | was using them personally. | just wasnot
making them for other people like, order from me, 16m going to sit at work and make it,
and then 16m going to send it to you. (Tr, 288-289).

Employee testified that although she did not remember why she took photograph of the items
on her desk on April 11, 2021, she thought it was useful to show that she fiwasnit trying to hideo
anything and did not think she was doing anything wrong. She said the nail items took up about
half of her desk, and included nail polishes, a UV light and nail brushes. She added that her
computer took up the other half of her desk. Employee stated that she took the second photograph
on September 21, 2021, to show that she immediately removed the items once she was contacted
by BEGA. (Tr, 289-290; Exs E-1, E-2). She stated that she could not estimate on how much time
she spent on the nail activities, since fiit depended on what was going on.0 She testified that fAat
the time of the BEGA situationo she had two surgeries on both wrists and was not physically able
to work on the items.. (Tr, 291).

Employee stated that she could not recall if any ethics training she took included information
on when an activity could be considered an outside business, and that she fididnot thinko that she
was doing such an activity:

If 16m not actively trying to sell you something or 16m not taking your sale or anything
of that nature, 16m making something for myself or for a family member or a friend. |
didndt think that I was conducting business on the clock, if that makes sense. (Tr, 297).

Employee testified that she fidefinitelyo sold one or two pairs of the items that she worked on
during duty hours. She explained that they were probably items that somebody wanted to buy
from her. Employee testified that she could not remember the items, since fi[e]verything was kind
of like a hobby,0 and a way to both express creativity and alleviate stress. (Tr, 298). Employee
stated that the trial in which she was a witness took place filongo after her termination. She
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testified that both the U.S. Attorneyds Office and defense counsel were aware that she was
terminated. She noted that she was paid for her appearance. (Tr, 302-304).

On redirect, Employee testified that at times, someone may have ordered nails that she created

at work for a colleague and then placed on social media. She reaffirmed that she never engaged
in a business transaction at work. (Tr, 305).

FINDINGS OF FACT, ANALYSIS, AND CONCLUSIONS OF LAW

1. Findings of Undisputed Facts®

Employee received a Master of Science degree in Forensic Science from Towson University

in 2012. She worked as a Forensic Specialist for Montgomery County Police Department from
2012-2017; an Evidence Technician I and Il with Prince Georgeds County Police Department from
2008-2012; and a Crime Laboratory Technician with Baltimore City Police Department from
2006-2008.
Employee was hired by Agency as a Forensic Scientist/Crime Scene Analyst (fiIFS/CSAQ) on
March 20, 2017. At the time of her removal, she was a DS-12, Step 6, and held permanent and
career status, earning an annual salary of $98,439.00. According to the Position Description
(APD0), the FS/CSA is responsible for firecognizing and recovering evidence in criminal
investigationso at crime scenes by fianalyzing, photographing, collecting, preserving and
presenting physical evidence; and testifying as an expert witness regarding the processing and
preservation of evidence.0 The FS/CSA works under the general supervision of a supervisor or
senior level analyst, but primarily:

independently plans and carries out routine assignments, interprets policies and
procedures within the governing policies and guidelines and determines the approaches to
be taken according to established policies, practices and protocols. The incumbent
consults with the immediate supervisor, other unit managers and/or laboratory directors
on unusual and complex problems.

The incumbent is responsible for following guidelines, which ficonsist of policies and
procedures of [Agency], governing laws and regulations of the District and Federal
Government, methods, processese

During her eight hour tour-of-duty, when not at a crime scene, Employee worked at her duty-
station, a cubicle on the third floor. During down time, i.e., when all mandatory and volunteer
duties were completed, employees engaged in independent activities, such as knitting, watching
television and making paperweights, in order to alleviate job-related stress. Employee saw others
engaged in those activities from the time she started at Agency. Employee used her down time to
paint nails in her cubicle, using the equipment that she kept on her desk. (Ex E-1). The equipment
took up about half of her desk and was in full view of anyone passing by or entering her cubicle.

® These facts are not in dispute, and are based on testimonial evidence and primarily, Exs J-1, and J-8,
entered into evidence jointly by the parties.
Initial Decision
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Employeeds supervisor and others saw the equipment regularly and did not question her about the
it. Employee considered the nail painting to be a relaxing and artistic hobby.

Employee owned and operated a private fimake-upo business since about 2013. She
incorporated the business in 2020 and added nail painting to the business in 2020 or early 2021.
She conducted the business primarily on-line, and there is no evidence that she engaged in any
financial transactions at work or during work hours.

Employee was notified by BEGA in September 2021, that it had received a report of a possible
violation related to the nail painting. She immediately removed the nail equipment home and
stopped nail painting at work. On December 21, 2021, she signed the ND stating that she violated
DPM 1807.1(b) fiwhen she created products for her outside business during her District
government tour of duty. She sold the nails for between $40.00 and $60.00.0 (Ex J-6).

Agency did not conduct its own investigation, relying solely on the ND. The proposed notice
of separation was issued on February 8, 2022. (Ex J-2). Employee submitted a response to the
hearing officer who issued his report and recommendation on March 23, 2022. (Ex J-4). The
Deciding Official issued the final notice removing Employee from her position on March 30, 2022.
(J-3).

During her tenure with Agency, Employee received positive evaluations. She met
requirements, including deadlines for completing reports. She was commended for volunteering
her time, notably training new hires and developing training materials. Employee also continued
to take voluntary and mandatory training, including courses in ethics. (Ex J-8). Following her
removal, Employee was called as a witness by the government several times, and testified at one
trial.

2. Analysis, Additional Findings of Facts'® and Conclusions of Law

The jurisdiction of this Office is established by the District of Columbia Comprehensive Merit
Personnel Act of 1978 (CMPA) (2001) as amended by the Omnibus Personnel Reform
Amendment Act of 1998, D.C. Law 12-124. D.C. Official Code A1-606.03(a) provides that an
employee can appeal fian adverse action for cause that results in removal.0 Pursuant to OEA Rule
631, Agency has the burden of proving the charges that resulted in removal. It must meet this
burden by a preponderance of evidence, i.e., fithe degree of relevant evidence which a reasonable
mind, considering the record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.o

Agency charged Employee with engaging conduct prejudicial to the District Government by
violating 6B DCMR A1607.2(a)(4). This provision prohibits employees from engaging in fion-
duty conducto that they should fireasonablyo know violates law or regulation; and 6B DCMR
A1607.2(a)(12) which prohibits employees from using property owned or leased by the District for
fiinappropriateo or non-official purposes.0 The charges are a result of Agencyos determination that

19 These are facts that were not fiundisputed.o (Infra at 12).
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Employee violated DPM A1807.1 which bars employees from engaging in an outside business and
using government property during duty hours:

A District government employee shall not engage in any outside employment or other
activity incompatible with the full and proper discharge of his or her duties and
responsibilities.  Activities or actions that are not compatible with government
employment include but are not limited toOusing government time or resources for other
than official business, or government approved or sponsored activities. (emphasis
added).

The AJ concludes that Agency met its burden of proof by a preponderance of evidence that
Employee engaged in the charged conduct based on the following facts: First, Employee painted
nails at her desk with equipment and products at work and took up about half of her government-
issued desk, during down time, i.e., time during her workday after she had completed her required
and volunteer duties. (Infra at 10-12, Ex E-1). It is irrelevant if she did this regularly or
infrequently, Second, Employee did nail painting as a way to relax from her stressful duties until
about 2020 or early 2021. At that time, Employee added nail painting to the private business she
had incorporated and operated primarily on-line. Employee charged between $40.00 to $60.00 for
the nails. (Infraat 2, 11; Ex J-6). Finally, although she continued the activity primarily as a hobby,
Employee did sell nails that she worked on during duty hours. For the purpose of determining
misconduct, it is unnecessary to ascertain the percentage of time Employee engaged in the activity
as a hobby versus as a profit-making business or the number of nails that she worked on while on-
duty which she sold away from the work site. She was not charged with selling products at the
worksite. Employeeds conduct violated 6B DCMR A1607.2(a)(4), 6B DCMR A1607.2(a)(12) and
DPM A1807.1.

The primary issue in dispute is the penalty. Employee argues that the penalty is unduly harsh
and should be reduced. Agency asserts that the penalty is appropriate since it lost confidence in
Employee. The AJ agrees with Employee that the penalty is severe, and it is unlikely that she
would have chosen such a severe penalty if she was authorized to make the decision. However,
the AJ is not permitted to change the penalty unless she determines that in reaching its decision,
Agency failed to consider all relevant factors or failed to exercise management discretion within
fitolerable limits of reasonableness.0 Stuhlmacher v. U.S. Postal Service, 89 M.S.P.R. 272 (2001).
As stated in  Love v. Department of Corrections, OEA Matter No. 1601-0034-08R11 (August 10,
2011):

[OEAG0s] role in this process is not to insist that the balance be struck precisely where
[OEA] would choose to strike it if the [OEA] were in the agencyds shoes in the first
interest, such an approach would fail to accord proper deference to the agencyds primary
discretion in managing its workforce. That the [OEAGs] review of an agency-imposed
penalty is essentially to assure that the agency did conscientiously consider the relevant
factors and did strike a responsible balance within tolerable limits of reasonableness.

Employee raised several arguments in support of her position that the penalty should be
reduced. She contended that the penalty should be reduced because Agency did not conduct an
independent investigation which would have provided Agency with fia more accurate picture of
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the facts to properly determineo if removal was appropriate. (Employee Brief, pp 1-15, 36). She
stated that although she agreed to the terms of the ND, it did not include all relevant facts, and if
she had known that the ND was the only information that Agency was going to use, she might
added more information. Agency maintains that it was reasonable to rely on the BEGA
investigation, since BEGA is the leading authority in the District Government on ethical violations.
The hearing officer testified that other agencies have also relied solely on BEGA investigations.
The hearing officer also testified that he considered Employeeds fithorougho arguments in reaching
his decision. (ld at 8). The Deciding Official was provided with Employeeds submissions as well
as the hearing officeros report. (Ex J-3). Finally, Employee provided the AJ with testimonial and
documentary evidence which the AJ considered in reaching her decision. Employee did not
establish that Agency was required to conduct its own investigation, or that its failure to do so was
prejudicial since she was able to present her arguments to the hearing officer and Deciding Official;
and presented both arguments and evidence to the AJ. Therefore, these arguments are not bases to
disturb the penalty.

Employee also argued that other employees engaged in for-profit private businesses during
duty hours but were not terminated; and that neither BEGA nor the hearing officer considered that
argument in reaching their decisions. However, Employee made this argument in testimony and
written argument before the AJ, and the AJ considered this argument in reaching her decision.
Employee identified at least two individuals by name but claimed there were others who engaged
in for-profit business activities. (Infra, pp. 10-11). Agency maintained that it would have removed
any employee who engaged in the charged conduct. Employee has the burden of proof on
affirmative defenses, including disparate treatment. In order to establish a prima facie case of
disparate treatment, Employee had to establish that these individuals were similarly-situated, e.g.,
held positions similar to hers, shared the same supervisor, worked similar shifts. Employee did
not present any evidence or argument that would establish that Careena, Ms. Harris or the
employee who made paperweights, even if they sold them, were similarly-situated. She also did
not establish that Agency knew of employees engaged in for-profit businesses during working
hours and failed to take similar action. Employee did not establish that Agency engaged in
disparate treatment. See, e.g., Jordan v. Metropolitan Police Department, OEA Matter No. 1601-
0287-94, Opinion and Order on Petition for Review (September 29, 1996). Therefore, these
arguments offer no bases to challenge the penalty.

Employee argued that her supervisor and others saw her painting nails and saw the equipment,
but never questioned her about it. However, she did not establish that any supervisor or manager
saw her painting nails, and more important, that any supervisor or manager was aware that nail
painting was part of Employeeds for-profit business. Employeeds contentions that she did not sell
or deliver products at work; and that if someone ordered a specific design, she did not work on it
during business hours does not detract from the charge that she engaged in for-profit business at
work.

Employee also contended that the nail painting work she did during down time did not
negatively impact on her job performance. It is undisputed that she received positive evaluations,
met production goals and volunteered for additional responsibilities, such as training new
employees. Employee also represented that the nail work she did during her down time was
always done primarily as a hobby and de-stressor, and not for profit. However, Agency did not
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dispute these facts, contending that they did not change its decision on the penalty. Employee
also maintained that the USAO called her as a witness in a trial after she was terminated, and
government and defense counsel were advised of her removal. Although Ms. Hall testified that
the possibility that Employee would no longer be able to serve as a witness was a consideration
in Agencyods decision to remove Employee, she maintained that even if the government allowed
Employee to continue to serve as a witness, Agency would still remove Employee because it had
lost confidence in Employee. (Id at 4-6). These arguments are not bases for changing the penalty.

Employee asserted that she was unaware that engaging in a profit-making business at work
was prohibited. (Infra at 8-11). She stated that no one at work or at training told her that engaging
in for-profit activities during work was prohibited. She testified that fidouble dippingd may have
been discussed at training but assumed that the prohibition against fidouble dippingo did not apply
to her since she was not fiactively trying to sell anythingo during work hours. (Infra at 10-12). The
AJ finds these arguments insufficient to alter the penalty. If fidouble-dippingd was discussed,
Employee was put on notice about engaging in outside work and had the skills and access to
material to find out if it included making products that would be sold away from the workplace.
Even if outside work was not discussed at work or training, Employee had been employed in
increasingly responsible positions as a FS for more than 10 years. She worked in a field and among
professionals concerned with ethics and law. She is highly educated and experienced. According
to her PD, as a FS she was firesponsible for followinge& policies and procedures of [Agency as
well as] governing laws and regulations of the District and Federal Government.o It is undisputed
that she performed her duties well and met requirements. It is reasonable that an individual with
Employeeds experience, responsibility and intelligence is held to a higher standard than an
employee without fewer qualifications and less experience. See, e.g., Williams v. Walker-Thomas,
350 F.2d 445 (CADC 1965). It is reasonable to assume that she would be aware of basic ethical
requirements and not rely on watching others engage in activities which she thought could be for-
profit to decide that it was acceptable for her to engage in such conduct, even for a minimal amount
of time. More than most employees, she had access to and was familiar with D.C. Government
laws, policies and regulations. Her PD in fact stated that she was firesponsible for following
guidelineso which ficonsist of policies and procedures of [Agency], governing laws and regulations
of the District and Federal Government, methods, processes.o (Infra at 11-12). The provisions
which were the bases for her termination were in fact easily accessible to her, including DPM
A1807.1, which states that employees are prohibited from engaging in an outside business and
using government property during duty hours.

With regard to Employeeds contention that Agency failed to consider mitigating
circumstances, the Superior Court for the District of Columbia held in Bryant v. Office of
Employee Appeals, Case No. 2009 CA 006180 P(MPA) (DC Super Ct., August 2, 2012) that even
fsignificant mitigating factors&do not offset the seriousness of the sustained misconduct and
make the penalty of removal outside the bounds of reasonableness and  impermissible.o
Employeeds arguments are insufficient to overturn Agencyos decision. The AJ did not find any
fisignificant mitigating factorso that offset the fiseriousness of the sustained misconducto thereby
rendering the penalty of removal to be fioutside the bounds of reasonableness.0 Von Muller v.
Department of Energy, 101 M.S.P.R. 91, (2006).
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The District Personnel Manual (iDPMO0) states that an adverse action is fiwarrantedo when an
employee violates standards of conduct, fails to meet performance measures or disregards rules of
the workplace. The Table of Illustrative Actions, applicable in this matter, states that the penalty
for a first occurrence of each violation ranges from reprimand to removal. The AJ finds that that
Agencyobs loss of confidence and trust in Employee was not unreasonable in these circumstances.
She further finds that it was a sufficient basis for the decision to terminate Employee given the
requirement that the FS largely work independently to identify, assess and maintain evidence.
Agency cannot utilize the services of an FS, regardless of her skills and experience, if it no longer
has confidence in or trusts her. The AJ therefore concludes, based on a thorough review of the
documentary and testimonial evidence and arguments,'! and for the reasons discussed in this
decision; that Agency met its burden of establishing that the penalty of removal was not
fi[a]rbitrary, capricious, an abuse of discretion or otherwise not in accordance with law.0
Smallwood v. D.C. Metropolitan Police Department, 956 A.2d 705, 707 (D.C. 2008).

ORDER
Agencybs decision is sustained. The appeal is hereby dismissed.

MM

FOR THE OFFICE: LOIS HOCHHAUSER.

1 In reaching her decision, the AJ thorough reviewed and considered Employeebs evidence and arguments.
She did not include an analysis of each argument in this decision, since to do so would significantly
increase the length of the document but would not have impacted on the outcome. Antelope Coal
Company/Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014).
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Notice: This decision is subject to formal revision before publication in the District of Columbia Register and OEA
Website. Parties are requested to notify the Office Manager of any formal errors in order that corrections may be
made prior to publication. This notice is not intended to provide an opportunity for a substantive challenge to the
decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE, )  OEA Matter No. 1601-0053-23
)
)  Date of Issuance: November 29, 2023
V. )
) JOSEPH E. LIM, ESQ.
D.C. PUBLIC SCHOOLS, ) Senior Administrative Judge
Agency )

Brandi Eby, Employee pro se
Gehrrie Bellamy, Esg., Agency Representative

INITIAL DECISION

PROCEDURAL HISTORY

Employee filed a petition with the Office of Employee Appeals (fOEA0) on August 4,
2023, appealing the decision of the D.C. Public Schools (fiAgencyo) to remove her from her
position as a Teacher effective August 4, 2023, due to an unsatisfactory IMPACT? rating. In
response to OEAGs August 4, 2023, request, Agency submitted its answer to the appeal on
September 1, 2023. The matter was assigned to me on September 1, 2023. | held a November 21,
2023, Prehearing Conference wherein Employee disclosed her desire to withdraw her appeal. On
November 21, 2023, Employee emailed a request for her appeal to be withdrawn and dismissed
with prejudice, indicating that she was doing this on her own volition. The record is closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code A1-606.03 (2001).

ISSUE

Should the petition be dismissed?

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS

Since Employee has voluntarily withdrawn her appeal, Employee's petition for appeal is
dismissed.

LIMPACT is Agencybs performance rating system for its employees.
Initial Decision
OEA Matter No. 1601-0053-23
Page 1
015985



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

ORDER

It is hereby ORDERED that this matter is DISMISSED with prejudice.

FOR THE OFFICE: /s/ Joseph Lim
Joseph E. Lim, Esq.
Senior Administrative Judge
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appealst website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of:
EMPLOYEE,
Employee OEA Matter No. 1601-0055-23

V. Date of Issuance: November 15, 2023
DISTRICT OF COLUMBIA
PUBLIC SCHOOLS,
Agency Eric T. Robinson, Esq.
Senior Administrative Judge

S N N N N N N N N N N N

Employee, Pro-Se
Angel Cox, Esq., Agency Representative

INTIAL DECISION

PROCEDURAL HISTORY

On August 4, 2023, Employee filed a Petition for Appeal with the Office of Employee
Appeals (FOEAO or the iOfficed) contesting the District of Columbia Public Schoolsé (RAgencyo)
action of separating him from service. By notice dated July 1, 2023, Employee was notified that
he was being terminated from his last position of record as a Physical Education teacher due to an
alleged Ineffective IMPACT rating. The effective date of his termination was August 4, 2023. By
letter dated August 4, 2023, Agency was instructed to file an Answer to Employeefs Petition for
Appeal by September 3, 2023. Agency timely filed its Answer on August 31, 2023. This matter
was assigned to the Undersigned Senior Administrative Judge on August 31, 2023. On September
5, 2023, the Undersigned issued an Order Convening a Prehearing Conference. The conference
was set for October 5, 2023, and it required both parties to submit Prehearing Conference
Statements by September 25, 2023. Employee did not appear for the conference but sent an email
on October 6, 2023, stating in pertinent part as follows: € 1 had to find other employment
opportunities. My interest for still wanting to work for DCPS has diminished.0 The Undersigned
responded by detailing the appropriate procedure for voluntarily withdrawing a Petition for Appeal
in a follow-up email. Employee did not submit anything in response. Consequently, on October
12, 2023, the Undersigned issued an Order for Statement of Good Cause to Employee noting that
he has not actively participated in this matter by appearing for scheduled conferences and failing
to submit his Prehearing Conference Statement. Employee was required to explain his failure to
appear, his failure to submit his statement, and he was required to submit his Prehearing
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Conference Statement. Employeeds response was due by October 26, 2023. To date, the OEA has
not received anything from Employee. After reviewing the documents of record, the Undersigned
has determined that no further proceedings are warranted. The record is how closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code A1-606.03 (2001).
ISSUE
Whether this matter should be dismissed.

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance
of the evidence. fiPreponderance of the evidenceo shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

OEA Rule 631.2 id. States:
For appeals filed under A604.1, the employee shall have the burden of
proof as to issues of jurisdiction, including timeliness of filing. The

agency shall have the burden of proof as to all other issues.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

Failure to Prosecute

OEA Rule 621.3, id., states as follows:

If a party fails to take reasonable steps to prosecute or defend an
appeal, the Administrative Judge, in the exercise of sound
discretion, may dismiss the action or rule for the appellant. Failure
of a party to prosecute or defend an appeal includes, but is not
limited to, a failure to:

@) Appear at a scheduled proceeding after receiving notice;

(b) Submit required documents after being provided with a
deadline for such submission; or
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(©) Inform this Office of a change of address which results in
correspondence being returned.

This Office has held that a matter may be dismissed for failure to prosecute when a party
fails to appear for scheduled proceedings or fails to submit required documents.! As noted above
in this matter, Employee did not appear for the September 25, 2023, Prehearing/Status Conference;
he did not submit his Prehearing Conference Statement as required by the Undersigned in the
September 5, 2023, Order; he did not submit a written notice voluntarily withdrawing his Petition
for Appeal as he indicated he would during the aforementioned email exchange; and he did not
file a response to the Undersignedds Order for Statement of Good Cause. Employeeds active
prosecution of this matter is integral to making an informed decision regarding the facts and
circumstances surrounding his Petition for Appeal. | find that Employee has not exercised the
diligence expected of an appellant pursuing an appeal before this Office. | further find that
Employeebds inaction presents a valid basis for dismissing the instant matter.?2 Accordingly, |
conclude that I must dismiss this matter due to Employeeds failure to prosecute his Petition for
Appeal.

ORDER

Based on the foregoing, it is hereby ORDERED that this matter be DISMISSED.

FOR THE OFFICE: /st Eric T. Robinson
ERIC T. ROBINSON, Esq.
Senior Administrative Judge

“See David Bailey Jr. v. Metropolitan Police Department, OEA Matter No. 1601-0007-16 (April 14, 2016).
2 Although I may not discuss every aspect of the evidence in the analysis of this case, | have carefully considered the
entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014)
(citing Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (AThe record must demonstrate that the ALJ
considered all of the evidence, but an ALJ is not required to discuss every piece of evidenceo).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appealst website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE! )
) OEA Matter No. 1601-0083-22
V. )
) Date of Issuance: November 16, 2023
OFFICE OF THE CHIEF TECHNOLOGY )
OFFICER, )
Agency )
)

OPINION AND ORDER
ON
PETITION FOR REVIEW

Employee worked as an Information Technology Specialist for the Office of the Chief
Technology Officer (IAgencyo). On August 31, 2022, Agency issued a final notice of separation
removing Employee from his position. Employee was charged with falsifying time entries, in
violation of 6-B District of Columbia Municipal Regulations (iDCMR0) AA 1607.2(c)(1) i
knowing submission of (or causing or allowing the submission of) falsely stated time logs, leave
forms, travel or purchase vouchers, payroll, loan, or other fiscal document(s) and 1607.2(b)(2)
misrepresentation, falsification, or concealment of material facts or records in connection with an
official matter, including investigations. Agency alleged that Employee falsified time logs by
submitting entries for hours not worked between August 4, 2021, and February 11, 2022, which
resulted in the overpayment of $53,391.66 to him in wages. Additionally, it alleged that during its
investigation, Employee provided conflicting answers and refused to answer questions related to
the overpayment of funds. Consequently, Employee was terminated effective September 2, 2022.2

On September 30, 2022, Employee filed a Petition for Appeal with the Office of Employee
Appeals (IOEA0). He asserted that he did not knowingly or intentionally submit false time logs.
Employee contended that he was unaware that PeopleSoft was automatically inputting his time.?
He claimed that he and several of his colleagues, including his supervisor, were unaware of the
automatic update in PeopleSoft. Further, Employee argued that he did not notice the overpayment

! Employeeds name was removed from this decision for the purposes of publication on the Office of Employee Appealsd
website.
2 Petition for Appeal, p. 7 (September 30, 2022).
3 PeopleSoft is a software application used by District employees, where they are able to input time, submit a leave
request, review paycheck and benefits, request training, and update their personal information.
Opinion and Order
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because his paychecks were directly deposited into his bank account. As it related to his refusal
to answer questions, Employee contended that it was only after investigators badgered him and
asked the same questions to which he had already provided an answer. Thus, it was Employeeds
position that he did not misrepresent, falsify, or conceal any material facts or records related to
Agencyobs investigation. Additionally, he argued that Agency failed to follow the progressive
discipline guidelines provided under 6-B DCMR A 1607.2. As a result, he requested that the
termination action be rescinded and that he be reinstated to his previous position.*

Agency filed an Answer to the Petition for Appeal on October 31, 2022. It provided that
Employee admitted that he manually input his time for days he reported to work in-person, which
was a direct violation of its Exception Time Reporting (RETR0) policy.> Moreover, Agency
asserted that Employee received ETR training and was aware that manually entering his regular
hours constituted a violation of its policy and that his actions could have resulted in an
overpayment of wages. Agency also argued that Employee misrepresented, falsified, or concealed
material facts during an official investigation.® Moreover, it contended that based on the Table of
Illustrative Actions in 6-B DCMR A1607.2, removal was appropriate given Employeeds conduct.

4 Petition for Appeal, p. 2 and 5 (September 30, 2022).

5 Agency is an exception-based time reporting agency, which means that employees only report time exceptions on
their time sheet & i.e., annual leave, routine telework, jury duty, etc. According to Agency, employees were not to
report regular time when they worked in-person; they were required to leave the day blank because the system would
automatically enter their time for those days.

& Agency argued that when it inquired about the overpayment of wages, Employee provided that he was unaware of
the overpayment because his wife handled their finances. However, it contended that Employee admitted to routinely
withdrawing money from the bank account in which he received direct deposits of the overpayment. Agency also
claimed that Employee refused to answer relevant questions and provided conflicting explanations as to why the
overpayment wages were no longer in his bank account.

Opinion and Order
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Agency explained that it considered the Douglas’ factors when selecting the penalty of removal
Therefore, it requested that the Petition for Appeal be dismissed.®

The Administrative Judge (fiAJo) issued an Initial Decision on July 18, 2023. She held that
Employee accurately submitted his time manually into the PeopleSoft system, which was approved
by his supervisor. The AJ noted that PeopleSoft automatically recorded the time for the same
period that Employee submitted his time; thereby, prompting the payroll system to consider the
additional time entered by Employee as overtime pay. Moreover, she determined that although
Employeeds lengthy history of complying with the ETR policy proved that he was aware of how
to accurately report the time, Agency failed to consider the impact that the Covid-19 Public Health
Emergency had on to its time recording policy.® The AJ explained that Agency submitted a
document dated March 10, 2022, approximately seven months after Employee returned to work in
August of 2021, to support its assertion that Employee was placed on notice of its time entry policy.
Thus, she reasoned that Agency failed to prove that Employee knowingly submitted, or allowed
the submission of, falsified time logs into the payroll system. Furthermore, the AJ held that
Employee did not misrepresent, falsify, or conceal material facts or records in connection with
Agencyos investigation. According to the AJ, Employee maintained his offer to repay the

7 The standard for assessing the appropriateness of a penalty was established by the Merit Systems Protection Board
(AIMSPBO) in Douglas v. Veterans Administration, 5 M.S.P.B. 313 (1981). The Douglas factors provide that an agency
should consider the following when determining the penalty of adverse action matters:
1) the nature and seriousness of the offense, and its relation to the employeefs duties,
position, and responsibilities including whether the offense was intentional or
technical or inadvertent, or was committed maliciously or for gain, or was frequently
repeated;
2) the employeeds job level and type of employment, including supervisory or
fiduciary role, contacts with the public, and prominence of the position;
3) the employeeds past disciplinary record,;
4) the employeeds past work record, including length of service, performance on the
job, ability to get along with fellow workers, and dependability;
5) the effect of the offense upon the employeeds ability to perform at a satisfactory
level and its effect upon supervisorsd confidence in employeeds ability to perform
assigned duties;
6) consistency of the penalty with those imposed upon other employees for the same
or similar offenses.
7) consistency of the penalty with any applicable agency table of penalties;
8) the notoriety of the offense or its impact upon the reputation of the agency;
9) the clarity with which the employee was on notice of any rules that were violated
in committing the offense, or had been warned about the conduct in question;
10) potential for the employeeds rehabilitation;
11) mitigating circumstances surrounding the offense such as unusual job tensions,
personality problems, mental impairment, harassment, or bad faith, malice, or
provocation on the part of others involved in the matter; and
12) the adequacy and effectiveness of alternative sanctions to deter such conduct.
8 Agency reasoned that Employeeds conduct of consistently submitting false time sheets over a six-month period
adversely impacted its reputation; betrayed his position of public trust; showed his inability to be rehabilitated; and
necessitated an adequate disciplinary action to deter others.
9 Agencyis Answer, p. 4-11 (October 31, 2022).
10 The AJ noted that during the pandemic, Agencyds time reporting policies changed. Employees were required to
manually enter their time using the time reporting code: AST[TW] for Telework (Situational).0 According to the AJ,
Agency did not provide any evidence to dispute this assertion. This Board notes that the AJ inadvertently used the
incorrect acronym ASTWPO to denote situational time reporting. The correct acronym is ASTTW.0
Opinion and Order
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overpayment with one $25,000 installment, followed by smaller installments. Consequently, she
concluded that Agency lacked cause to terminate Employee. As a result, she ordered that
Employee be reinstated and that Agency reimburse Employee all back and benefits lost, less the
overpayment amount of $53,391.66.%!

Agency disagreed with the Initial Decision and filed a Petition for Review with the OEA
Board on August 23, 2023. It argues that the AJ did not issue her Initial Decision within 120
business days, in accordance with OEA Rule A604.1. Agency opines that because the AJ violated
the mandatory deadline, this Board should find the Initial Decision is without legal effect and
uphold its termination action. Furthermore, it contends that the AJis decision regarding its
misrepresentation and falsification charges are based on an erroneous interpretation of the
regulations and its policy. It claims that its ETR policy remained the same throughout, and after,
the pandemic. It further maintains that employees were required to use PeopleSoft to manually
enter time when working out of the office and could not enter time for hours worked in the office.?
Thus, Agency argues that the AJ incorrectly determined that Employee accurately submitted his
time manually; that Agency failed to consider the impact of the pandemic on its ETR policy; and
that Agency did not meet its burden of proof to establish that Employee knowingly submitted false
time logs. Accordingly, Agency requests that the Board grant its petition because the Initial
Decision was issued past the mandatory deadline; the AJés conclusions of law are unsupported by
the record; and the decision was based on an erroneous interpretation of OEAGs regulations and
Agencybs policies.'®

On September 27, 2023, Employee filed a Response to Agencyos Petition for Review. He
argues that Agencyods Petition for Review was untimely filed. Employee explains that pursuant to
the mandatory language of 6-B DCMR A 637.2, any party may file a Petition for Review of an
Initial Decision with the Board within thirty-five calendar days of the issuance of the Initial
Decision. He contends that Agencyds petition was filed one day late. Employee also proffers that
counter to Agencyds argument, the 120 business-day rule for adjudicating an OEA matter is
discretionary.* Furthermore, Employee argues that Agency failed to account for the fact that this
matter was in mediation in December of 2022 and was not assigned to the AJ until January of
2023. Additionally, he opines that the AJ correctly determined that Agency failed to offer proof
of Employeeods intent to falsify his time logs. Employee argues that the AJ took judicial notice that
all District employees were required to use the time reporting code ASTTWO0O while teleworking
during the Covid-19 Public Health Emergency, which represented a change in policy for reporting
time prior to the pandemic. Finally, he contends that Agency lacked proof that Employee offered
inconsistent statements or concealed evidence during its investigation. Therefore, Employee
requests that Agencyos Petition for Review be denied.®

1 Initial Decision, p. 8-13 (July 18, 2023).
12 Agency submits that it did not instruct its employees to switch to manual time reporting from situational telework
to regular pay. It argues that Employee entered REG manually, which was incorrect and a direct violation of the ETR
policy.
13 Agency Petition for Review, p. 1-13 (August 23, 2023).
14 In support of his position, Employee cites to Anjuwan v. D.C. Department of Public Works, 729 A.2d 883 (D.C.
1998), wherein the District of Columbia Court of Appeals determined that OEASs delay did not impair the fairness of
the proceedings or the correctness of the action taken.
15> Employeeis Response to Agency Petition for Review, p. 5-20 (September 27, 2023).
Opinion and Order
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120 business-day deadline
Agency argues that because the AJ issued the Initial Decision after the 120 business-day

deadline, the decision is of no legal effect and that its termination action should be undisturbed.*®
D.C. Code A 11 606.03(c) provides that fi. . . any decision by a Hearing Examiner shall be made
within 120 days, excluding Saturdays, Sundays, and legal holidays, from the date of the appellantés
filing of the appeal with the Office.0 The section goes on to provide that f. . . the Office may
promulgate rules to allow a Hearing Examiner a reasonable extension of time if extraordinary
circumstances dictate that an appeal cannot be decided within the 120-day period.0 To provide
some historical context, the 120 business-day deadline was first introduced by the D.C. City
Council on February 13, 1990. According to the Council, the following was the rationale provided
for the 120-day period:

... an absolute requirement for all appeals to be decided within 120

days of filing will hamstring the office in the case of appeals which

require the gathering and review of extraordinary amounts of

information, or in which the issues are complex and require a greater

amount of research. This amendment will allow the Office . . . to have

more time to decide appeals in extraordinary circumstances.!’

Thus, the legislative intent was never to make the 120 business-day deadline an absolute or
mandatory requirement for all cases. The Council understood that OEA should have been allowed
to grant reasonable extensions of time during the adjudication of appeals.8

To further illustrate the point that the 120 business-day deadline is not mandatory, as
Agency contends, in Baldwin v. D.C. Office of Employee Appeals and D.C. Department of Youth
Rehabilitation Services, 226 A.3d 1140 (D.C. 2020), the D.C. Court of Appeals held that it is not
enough that legislatures articulate a deadline using mandatory language but that the legislature
must plainly mean for noncompliance to have consequences.’® Similarly, in Teamsters Local
Union 1714 v. Public Employee Relations Board, 579 A.2d 706 (D.C. 1990), the D.C. Court of
Appeals held that the general rule is that a statutory time period is not mandatory unless it expressly
requires agency to act within a particular time period and specifies a consequence for failure to
comply (emphasis added).?® The Court reasoned that if it is determined that a statutory provision
iIs not mandatory, then fi. . . the interpreting agenc[y] must . . . engage in a balancing test to
determine whether any prejudice to a party caused by agency delay is outweighed by the interest

16 Agencyis Petition for Review, p. 1-3 (August 23, 2023).

17 See p. 7-8 of Amendment #2 to Bill 8-482 at https://lims.dccouncil.gov/downloads/L IMS/379/Other/B8-0482-
HANDWRITTENVOTESHEETSANDAMENDMENTS.pdf?1d=85945.

18 In accordance with D.C. Code A 1i 606.03(c), OEA Rule 613.4 was promulgated and provides that fi. . . the
Administrative Judge may grant a motion for extension to deadlines only where extraordinary circumstances prevent
the meeting of the deadline, and the need for the extension outweighs any prejudice to a party.0 By promulgating
OEA Rule 613.4, OEA allows its AJs to balance the need for the extension against the prejudice to a party, when
considering motions to extend.

19 See Mathis v. District of Columbia Housing Authority, 124 A.3d 1089 (D.C. 2015).

20 OEA has consistently relied on Teamsters Local Union 1714, as evidenced in Employee v. Department of
Corrections, Opinion and Order on Petition for Review, OEA Matter Number 1601-0034-22 (September 7, 2023);
Employee v. D.C. Fire and Emergency Medical Services Department, OEA Matter Number 1601-0025-22 (January
10, 2023); and Kyle Quamina v. Department of Youth Rehabilitation Services, Opinion and Order on Petition for
Review (April 9, 2019).
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of another party or the public in allowing agency to act after the statutory time period has
elapsed.o?

D.C. Code A 1-606.03(c) does provide that OEA Administrative Judges issue decisions
within 120 business days. However, the statute is void of any mention of consequences if the
deadline is not met. Therefore, contrary to Agencyts assertion, the statute is directory and not
mandatory.?

Agency argues that the Initial Decision was issued seventy-seven days past the 120
business-day deadline. However, the need for the extensions outweighed any prejudice to either
party in this case. During the course of adjudication of this case, the AJ issued an order on February
17, 2023, requesting that Agency file a brief addressing several issues. In accordance with the
order, Agencyés brief was due by March 9, 2023. Subsequently, Employeeds response to Agencyds
brief was to be filed by March 30, 2023.2 On March 13, 2023, four days after Agencyts briefing
deadline, Agencyds counsel emailed the AJ to request an extension of time in which to file her
brief. She contended that she was on bereavement leave from March 6-10, 2023, and she did not
receive the order until March 13, 2023. Therefore, Agency requested that it have until March 23,
2023, to file its brief.2* Given the circumstances that prevented Agency from adhering to the
deadline, the AJ granted Agencybs motion and adjusted the briefing deadlines to March 23, 2023,
for Agency and April 10, 2023, for Employee.?® However, even with the extension, Agency did
not file its brief until March 27, 2023 7 four days past its requested extension date. Moreover, on
April 24, 2023, Agency filed a document titled AAdditional Evidence in Response to Post
Status/Prehearing Conference Order.0 Thus, Agency did not fully adhere to the order requesting
briefs until thirty-one business days past the AJés original deadline. Agencyéts late filings added to
the Initial Decision being issued beyond 120 business days.?°

Substantial Evidence and Material Issues of Fact
OEA Rule 637.4 provides the following:
The Petition for Review shall set forth objections to the Initial Decision
supported by reference to the record. The Board may grant a Petition
for Review when the petition establishes that:

2L Citing Vann v. District of Columbia Board of Funeral Directors & Embalmers, 441 A.2d 246
(D.C.1982); Wisconsin Avenue Nursing Home v. District of Columbia Comm'n on Human Rights, 527 A.2d 282
(D.C.1987); and JBG Properties, Inc. v. D.C. Office of Human Rights, 364 A.2d 1183 (D.C.1976).
22 The Board must note that although there is no consequence for rendering decisions beyond the deadline, OEA makes
its best effort to issue legally sound decisions in a timely manner, while balancing partiesd requests for reasonable
extensions of time.
23 Post Status/Prehearing Conference Order (February 17, 2023).
24 Email from Agency to the Administrative Judge and Employee (March 13, 2023).
5 d.
% This Board also notes that Agencyds Petition for Review was untimely filed with the Board one business day past
the statutory deadline, as Employee provided in its response to Agencyds Petition for Review. However, the D.C.
Court of Appeals in Baldwin v. D.C. Office of Employee Appeals and D.C. Department of Youth Rehabilitation
Services, 226 A.3d 1140 (D.C. 2020), found that the 35-day limit in which to file a Petition for Review is not
jurisdictional. It reasoned that the deadline is a claim-processing rule, which means that it may be tolled, relaxed, or
waived. Therefore, this Board will consider the Petition for Review.
Opinion and Order
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(c) The findings of the Administrative Judge are not based on
substantial evidence; or

(d) The Initial Decision did not address all material issues of
law and fact properly raised in the appeal.

According to OEA Rule 637.4(c), the Board may grant a Petition for Review when the AJis
findings are not based on substantial evidence. The Court in Baumgartner v. Police and Firemenis
Retirement and Relief Board, 527 A.2d 313 (D.C. 1987), found that if administrative findings are
supported by substantial evidence, then it must be accepted even if there is substantial evidence in
the record to support a contrary finding. Substantial evidence is defined as evidence that a
reasonable mind could accept as adequate to support a conclusion.?”  Agency contends that the
Initial Decision was not based on substantial evidence.?® This Board agrees. Moreover, we find
that the Initial Decision did not address all material issues of fact in this case. Although the AJ
requested briefs from both parties, the briefs offered conflicting facts and the documents submitted
created more questions than answers. Thus, rendering it even harder for the Board to rule that the
Initial Decision was based on substantial evidence.

Agency argues that its time reporting system was the same before, during, and after the
Covid-19 pandemic. According to Agency, prior to the pandemic, the Peoplesoft system would
automatically input the code AREGO for regular hours payable to Employees.?® However,
Employee claimed that before the pandemic, he entered his time with the code AREGO in
Peoplesoft and that the system automatically sent a timesheet to his supervisor for approval.*
Thus, the partieso positions regarding the pre-pandemic time reporting contradict each other.

During the pandemic, Employee claimed that he had to submit a manual timesheet instead
of Peoplesoft automatically submitting it to his supervisor. Additionally, he claimed that he had to
use the situational telework code, instead of the regular code when submitting his time.3* Agency
agreed that Employee correctly coded his time as situational telework during the pandemic.
However, it argues that its time entry system operated as it always did.>? This Board is not clear if
this meant that Agency disputed Employeets position regarding his manual submission of reporting
time because Peoplesoft continued to automatically submit time during the pandemic. Therefore,
these are facts that require further clarification.

After the pandemic, Employee contends that Agency held a meeting and offered instruction
regarding time reporting when he returned to work. Employee provided, via written declaration,
that Agency held a meeting where supervisors instructed him and his colleagues on the coding to
be used on their timesheets. He contends that there were no instructions regarding if the timesheets
were going to be manually or automatically submitted. As a result, Employee argues that some

2’Blackis Law Dictionary, Eighth Edition; Mills v. District of Columbia Department of Employment Services, 838 A.2d
325 (D.C. 2003); and Black v. District of Columbia Department of Employment Services, 801 A.2d 983 (D.C. 2002).
28 Agencyis Petition for Review, p. 3 and 10 (August 23, 2023).
29 Agency Response to Post Status/Prehearing Conference Order, p. 3 (March 27, 2023).
22 Ejmployeel's Post Status/Prehearing Conference Brief, p. 6 (April 14, 2023).
32 Agency Response to Post Status/Prehearing Conference Order, p. 3 (March 27, 2023).
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employees continued the practice of manually submitting their timesheets.®®* However, Agency
argues that, contrary to Employeeds assertion, its reporting system did not begin to automatically
input time, but it operated as it had been, and Employeeés compliance with the system was the only
change that occurred after the pandemic.®* Again, this Board is unsure if this means that Agency
disputes that Employee was ever required to manually submit his timesheets because Peoplesoft
continued to automatically submit them. Therefore, these are facts that require further
clarification.®®

As it relates to the misrepresentation, falsification, or concealment of material facts in
connection with an investigation, it is Agencyts position that Employee refused to answer
questions during its investigation. In the Initial Decision, the AJ held that Agency did not provide
evidence that Employee made conflicting or non-responsive statements.®® However, this Board
believes that a review of Agencybs investigation offered evidence of Employee being evasive or
providing no response to several questions.>” Furthermore, Employee seemed to concede that he
refused to answer questions during the investigation because he felt that the investigator was
fibadgeringd him 38

Moreover, Agency argued that Employee offered conflicting statements regarding the
repayment of the funds.®® In the Initial Decision, the AJ held that Employee maintained that he
could repay one $25,000 installment followed by smaller payments.*® However, this Board
disagrees with this holding. During the first recorded interview of Agencyts investigation,
Employee made the offer referenced by the AJ. However, in his second interview, Employee
provided that his original offer to pay the $25,000 payment was made prior to him speaking to his
wife. Instead, his subsequent offer was to only pay $125 per pay period until the overpayment
amount was satisfied.*!

33 Employeeis Post Status/Prehearing Conference Brief, p. 7 (April 14, 2023). The Board will note that the declaration
included statements made by Employee that were not taken under oath.
34 Agency Response to Post Status/Prehearing Conference Order, p. 4 (March 27, 2023).
% In addition to conflicting facts regarding time reporting, there is also conflicting information about the number of
other employees who incorrectly entered their time. Agency claims that there were twenty employees in Employeebs
unit. It argued that within the entire agency, only Employee and one other person violated its time reporting policy,
which resulted in double billing and an overpayment of wages. Id. at 5. However, Employee disagrees that twenty
employees were within his unit. Employee does not offer an alternative number because he did not know how many
of his colleagues were contactors opposed to Agency employees. According to Employee, contractors did not enter
their time into Peoplesoft. Employeeis Post Status/Prehearing Conference Brief, p. 8 (April 14, 2023).
% Initial Decision, p. 10 (July 18, 2023).
37 See flash drive submitted in Additional Evidence in Response to Post Status/Prehearing Conference Order (April
24, 2023). Agency asked Employee the following questions, to which no response was provided:

1.  Who owned the bank account to which the overpayment was deposited?

2. What happened to the deposited funds?

3. Are there still funds available in the deposited account?

4. When did the funds leave the account?

5. What is the balance of funds in the deposited account?
38 petition for Appeal, p. 5 (September 30, 2022).
39 petition for Review, p. 11 (August 23, 2023).
40 Initial Decision, p. 11 (July 18, 2023).
4 Both interviews are provided on a flash drive submitted in Additional Evidence in Response to Post
Status/Prehearing Conference Order (April 24, 2023). It is also unclear if Agency ever attempted to collect
Employeefs initial offer of a $25,000 payment, followed by smaller installment payments.
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In Yordanos Sium v. Office of the State Superintendent of Education, 218 A.3d 228 (D.C.
2019)(citing Dupree v. District of Columbia Office of Employee Appeals, 36 A.3d 826 (D.C.
2011)), the D.C. Court of Appeals held that Ai[tjo make findings regarding disputed facts in the
absence of a hearing is the essence of arbitrary and capricious decision-making.0 We agree and
believe that the AJ must hold an evidentiary hearing to adequately address the material issues of
facts in dispute.*> An evidentiary hearing will also help the AJ to render a decision based on
substantial evidence. Accordingly, we remand this matter to the AJ for further consideration.

ORDER

Accordingly, it is hereby ORDERED that this matter is REMANDED to the
Administrative Judge for further findings.

FOR THE BOARD:

Clarence Labor, Jr., Chair

Peter Rosenstein

Dionna Maria Lewis

Arrington L. Dixon

Either party may appeal this decision on Petition for Review to the Superior Court of the District
of Columbia. To file a Petition for Review with the Superior Court, the petitioning party should
consult Superior Court Civil Procedure Rules, XV. Agency Review, Rule 1.

42 From the beginning, Employee requested that an evidentiary hearing be held. Petition for Appeal, p. 35 (September
30, 2022). Additionally, he complained that there was a lack of discovery in this matter which prevented him from
adequately responding to two questions raised by the AJ in her Order Requesting Briefs. Employeeis Post
Status/Prehearing Conference Brief, p. 9 (April 14, 2023). Similarly, Agency contended that Employee refused to
cooperate during its investigation which resulted in its inability to fully develop a factual record. Agency Response to
Post Status/Prehearing Conference Order, p. 6-7 (March 27, 2023).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appealst website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE, ) OEA Matter No. 1601-0091-13R20R23
)
) Date of Issuance: November 29, 2023
V. )
) JOSEPH E. LIM, ESQ.
D.C. FIRE AND EMERGENCY ) SENIOR ADMINISTRATIVE JUDGE
MEDICAL SERVICES, )
Agency )
)

Frederic Schwartz, Esq., Employee Representative
Milena Mikailova, Esg., Agency Representative

SECOND INITIAL DECISION ON REMAND

PROCEDURAL HISTORY

Employee was an Emergency Medical Technician (REMTO0) T Intermediate for the D.C.
Fire & Emergency Medical Services (\RFEMSO0 or fiAgencyo0). He was removed from Agency on
May 3, 2013, for failing to maintain his D.C. Department of Health (iDOHO0) certification.
Employee filed a Petition for Appeal with the Office of Employee Appeals (fROEAO or fithe
Officeo) on May 13, 2013. Following OEAGls May 15, 2013, request, Agency filed its Answer to
Employeeds Petition for Appeal on June 13, 2013. On February 25, 2014, this matter was assigned
to the undersigned Senior Administrative Judge (AJ0). After several conferences with the parties
from May 21, 2014, to February 11, 2015, I issued an Initial Decision (filD0) on October 20, 2015,
whereby | upheld Agencybs adverse action. The ID found that: (1) Agency timely initiated the
adverse action against Employee in accordance with the 90-day rule as set forth in D.C. Code A5-
1031; (2) Agencyobs action of removing Employee from service was done in accordance with
applicable laws, rules or regulations (specifically, Bulletin No. 83); and (3) termination was an
appropriate penalty under the circumstances and was mandated by statute.

On November 16, 2015, Employee appealed the Initial Decision with the Superior Court
of the District of Columbia (AiD.C. Super. Ct.0) On February 7, 2017, the D.C. Super. Ct. issued
Order (Case No. 2015 CA 008873 P(MPA)) affirming Agencyods decision to terminate Employee.
The D.C. Super. Ct. determined that: (1) the OEAGs finding that Agency timely initiated the
adverse action against Employee was supported by substantial evidence in the record; (2) the OEA
properly found that Agencyds action of removing Employee from service was done in accordance

Second Initial Decision on Remand
OEA Matter No. 1601-0091-13R20R23
Page 1
015999



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

with applicable law, rule, or regulation (specifically, Bulletin No. 83); and (3) the OEAG®s findings
that there was no clear error in judgment by Agency and that termination was a valid penalty under
the circumstances, mandated under medical regulations, were proper. Employee appealed the D.C.
Superior Courtds February 7, 2017, Order to the District of Columbia Court of Appeals (1DCCAO).

On December 20, 2019, the DCCA issued a Memorandum Opinion and Judgment (Case
No. 17-CV-253) vacating D.C. Superior Courtis February 17, 2017, Order and remanding the case
to the D.C. Superior Court with directions to remand it to the OEA for further proceedings. The
DCCA concluded that firemand is required to determine:o (1) fiwhat procedures, if any, should
have been followed to deny [Employee] DOH certification before terminating [Employee] for not
having a current DOH certification;0 (2) fiwhether these procedures were followed in [Employeeds]
case;0 and (3) fiwhether [Employee] was given proper notice of an adverse action under D.C. Code
A5-1031, i.e., whether [Agency] denied him notice of a decision not to recertify him, if he was
entitled to such separate notice.0

On January 16, 2020, the D.C. Super. Ct. issued an Order (Case No. 2015 CA 008873
P(MPA)) remanding the case to the OEA for further proceedings consistent with the DCCAds
December 20, 2019, Memorandum Opinion and Judgment. | scheduled a Status Conference for
February 3, 2020, but Employee failed to appear. After issuing an order requiring Employee to
show cause for his absence, Employee provided cause and I held a Telephonic Status Conference
on March 19, 2020. During that conference, | determined that an Evidentiary Hearing was
warranted on the issues identified by the DCCA. Following other status conferences and a May
2020 postponement requested by the parties, | scheduled an Evidentiary Hearing for October 13,
2020.

On September 5, 2020, Employee filed a Motion to Disqualify the undersigned. After
considering the partieso arguments, | denied Employeeds Motion and certified my denial to the
OEA Board on October 22, 2020.! In the interim, the October 13, 2020, Evidentiary Hearing was
postponed at the request of the parties. On March 25, 2021, the OEA Board issued an Order and
Opinion on Employeebs Interlocutory Appeal denying Employeeds Motion.

Based on the partiesd request, | held the Evidentiary Hearing on August 4, 2021. At the
parties request, the parties submitted their written closing arguments on November 19, 2021. On
March 4, 2022, | issued an Initial Decision on Remand (AIDR0) whereby | upheld Agencyos action
of terminating Employee from service after finding that Agency followed procedures under
Bulletin No. 83 in denying Employeeds DOH recertification.?

On March 8, 2022, Employee appealed the IDR to the D.C. Super. Ct. On December 21,
2022, the D.C. Super. Ct. remanded this matter to OEA to explain why Bulletin 830s requirements
regarding National Registry of EMTs (iINREMTO) certification apply to DOH recertification, as
previously directed by DCCA.2 On January 18, 2023, Employee appealed the D.C. Super. Ct.0s
remand order. On February 7, 2023, DCCA ordered Employee to show cause why his appeal

1 See OEA Rule 616.3.
2 Harold Dargan v. OEA, Matter No. 1601-0091-13R20 (March 4, 2022).

3 Harold Dargan v. OEA, Case No. 2022 CA 001072 (D.C. Super. Ct. December 21, 2022).
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should not be dismissed for being taken from a non-final order.* On May 18, 2023, | held a Status
Conference wherein | ordered the parties to submit briefs on the issue identified by DCCA by
subdividing the general issue into its component parts. The parties have complied. The record is
now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code A1-606.03 (2001).
ISSUES

1. Does the National Registry of EMTs (INREMTO0) certification apply to the D.C.
Department of Healthds (IDOHO) recertification?

2. Does Bulletin 830ds requirements regarding NREMT certification apply to DOH
recertification?

3. What is the DOH recertification process for an EMT 1/99 who no longer has a current
DOH certificate?

4. Were the DOHGos recertification processes followed before terminating Employeeds
employment?

5. If so, should Agencyds termination of Employeeds employment be upheld?

FINDINGS OF FACT®

In 2008, Agency instituted a policy to align its emergency medical services training and
certification with the industry accepted standard as provided through the National Registry of
EMTs (INREMTO0).® Effective July 1, 2009, the District of Columbia Department of Health
(ADOHO) instituted a requirement that all emergency medical services ([EMS0) providers would
need to present a valid NREMT card in order to receive a District of Columbia EMS certification
card.’

Prior to his termination, Employee was employed by Agency as a Basic Paramedic, Series
DS699, Grade 8.2 Bulletin No. 83 applied to all of Agencydés members, including Employee.® Thus,
Employee was governed by Agencyds February 3, 2010, Bulletin No. 83, the purpose of which
was to provide guidance for compliance with the District of Columbia certification requirements.
10

Pursuant to Agencybs February 3, 2010, Bulletin No. 83, all Agency employees were
required to complete the National Registry process at their respective certification level and

4 Harold Dargan v. OEA, Case No. 2022 CA 001072 (D.C. Super. Ct. February 7, 2023).
> The undersigned lists here the partiesd joint stipulations of facts, uncontested documents and exhibits of record, and
my findings of facts in previous Initial Decisions, including those made at the August 4, 2021, Evidentiary Hearing.
6 Agency Bates #3.
"1d.
8 Agency Exhibit 1.
 Agency Exhibit 2 at 3.
10 4.
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maintain both National Registry certification and DOH certification.** The Bulletin stated that
Agency employees who failed the National Registry EMT-Intermediate/99 psychomotor
examination would be subject to adverse action.

During the relevant time-period, the District recognized four (4) levels of EMT
certification: (1) EMT-Basic; (2) EMT-Advanced; (3) EMT-Intermediate (or EMT-1/99); and (4)
EMT-Paramedic. EMT-Basic and EMT-Advanced were classified within the Basic Life Support
(ABLSO) level of care while EMT-Intermediate and EMT-Paramedic were classified within
Advanced Life Support (1ALS0) level of care.'?

Prior to his termination, Employee possessed an NREMT certification card that designated
him as an EMT-Intermediate which expired on March 31, 2014.2 Prior to his termination,
Employee possessed a DOH certification card that designated him as an EMT-Intermediate that
was issued on June 18, 2010, and expired on June 30, 2012.* Employeeds certification as an EMT-
Intermediate was equivalent to Employeebs job title as a Basic Paramedic.'®

D.C. Official Code A7-2341.15(b)(2) gives the Mayor or his/her designee the power to deny
issuance of, deny renewal of, suspend, or revoke a certification to perform the duties of emergency
medical services personnel or of an emergency medical services instructor to an individual who is
found to have failed to comply with any other federal or District law applicable to the duties of
emergency medical services personnel. Under D.C. Official Code A5-404.01(e)(1), the fiprovision
of pre-hospital medical care by [Agencybds] certified emergency medical technicians and
paramedics shall be under the license of the Medical Director.0 iThe clinical aspects of techniques,
procedures, skills, competency, or efficiency, and adherence to medical protocol fall under the
investigative and corrective purview of Office of Continuing Quality Improvement within the
Office of the Medical Director. The component which the Operations Division has responsibility
is in enforcing adherence to standard operating procedure and operational policies.o'

While assigned to Medic No. 27 on June 14, 2011, Employee and his unit responded to a
call for an unconscious 32-year-old female. The patient died.}” The Medical Director concluded
there were errors in the performance of the responding Emergency Medical Services (REMS0)
team and that Employee failed in his paramedic duties. On June 14, 2011, the Office of the Medical
Director removed Employee from his EMT job duties and reassigned him to Agencybs Training
Academy.’® Employee was placed into a Critical Remediation Action Plan until further notice.®
Employee underwent an extensive six (6) month remediation process involving classroom
education, laboratory education, and numerous field evaluations.?

1.
2 Transcript (iTrd) pgs. 22-23.
13 Agency Exhibit 3.
14 Agency Exhibit 3, Transcript 22, L. 2-13.
15 Agency Exhibit 1, Tr. at 22.
16 Agency Bates #7, Transcript p. 84, L. 2-85.
17 Agency Exhibit 4. Agency Exhibit 15 at 35-36.
18 Agency Bates # 7. Agency Exhibit 15 at 36.
19 Agency Exhibit 5; Transcript 24, L. 14-18.
20 Agency Exhibit 5, Agency Exhibit 21, Tr. at 27-28.
Second Initial Decision on Remand
OEA Matter No. 1601-0091-13R20R23
Page 4

016002



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

On February 2, 2012, Agencyls then-Medical Director, Dr. David Miramontes, tested
Employeeds skills as an EMT-Intermediate through a practical skills exam scenario. Dr.
Miramontes determined that Employeeds performance was inadequate and informed Employee
that he would not sponsor him under his license as an EMT-Intermediate but would sponsor him
as an EMT-Advanced.?! Following his February 2, 2012, examination with Dr. Miramontes,
Employee received twelve (12) additional days of extensive training at the Training Academy.??

On February 14, 2012, Dr. Miramontes once more tested Employeeds skills as an EMT-
Intermediate through a practical skills exam scenario and again found Employeeds performance to
be inadequate. Dr. Miramontes did not have ficonfidenceo in Employeeds skills as an ALS provider
but still offered to sponsor Employee as an EMT-Advanced at the BLS level of care.? Dr.
Miramontes wrote a letter to Dr. Brian Amy, Medical Director of the Health Emergency
Preparedness and Response Administration at DOH, regarding Employee with the subject:
fiRequest downgrade of Certification after Quality Review.0 In this letter dated February 14, 2012,
Mr. Miramontes detailed Agencydés remediation efforts and opined that Employee did not
demonstrate the necessary skills required for him to function safely as an independent EMT-1/99
ALS provider. Accordingly, Dr. Miramontes requested that Employeeds DOH certification be
fidroppedo from EMT-1/99 to EMT-Advanced.?*

DOH did not take any official action regarding Employeeis DOH certification in response
to Dr. Miramontesd February 14, 2012, letter.>® Employee completed an EMT-Intermediate
Application dated May 30, 2012. Dr. Miramontes did not sign this application and it was not
submitted to DOH.?

Dr. Miramontes wrote a follow-up letter to Dr. Amy dated June 25, 2012 with the subject:
fiRequest revocation of Certification after provider Clinical Review [Employee] EMT 1-99.0 In
this letter, Dr. Miramontes stated that he personally tested Employee and found him to be
incompetent despite retraining. Dr. Miramontes also stated that he could not allow Employee to
practice under his license and that he would not sponsor him at the ALS scope of practice. Dr.
Miramontes requested that DOH fidecertifyo Employee as an ALS EMS provider.?’ Miramontes
wrote the June 25, 2012, follow up letter because while there had been previous discussion with
the DOH, there had been no action taken on his previous letter and Employeeos ficertification was
going to lapse on June 30th.0 This letter was fibasically almost identical to the previous oneo except
that it requested decertification.?®

Employeeds EMT-Intermediate DOH certification expired at midnight on June 30, 2012.2°
By a Memorandum dated July 3, 2012, District EMS Training Coordinator Robert W. Austin noted
receipt of Dr. Miramontest June 25, 2012, letter and informed Dr. Miramontes that Employeebs

2L Agency Exhibit 6, Transcript pgs. 29-32, 117, 216-217.
22 Agency Exhibit 7, Tr. at 32-33, 208.
23 Agency Exhibit 7, Transcript 33-34, 117.
24 Agency Exhibit 8.
% Transcript p. 41.
% Agency Exhibit 9, Tr. at 213-214.
27 Agency Exhibit 10.
28 Transcript p. 41-42; Transcript p. 91, L. 17 Transcript p. 93, L.12.
2 Agency Exhibit 3, 11.
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DOH EMT-Intermediate certification expired at midnight on June 30, 2012. Mr. Austin also noted
that DOH had not received an application of renewal and that therefore no action by DOH was
necessary at that time.>® Employee was no longer eligible to continue in his duties with Agency
under Bulletin No. 83. Employee was offered the opportunity to apply for EMT-Advanced level
certification. In an October 1, 2012, e-mail to Agency, Miramontes reported that Employee
declined. 3! Employee was then referred to the Office of Compliance for termination.

On October 31, 2012, Agency issued an Advance Written Notice/Removal (fiAdvance
Notice0) to Employee proposing to terminate him from his position as a Basic Paramedic DS699,
Grade 8 based on the following Charge and Specification: *?

Charge No. 1: Violation of the D.C. Fire and EMS Bulletin No. 83 which reads in
relevant part: General Policy fiAll D.C. Fire and EMS Department employees will
be required to complete the National Registry certification process at their
respective certification level (EMT-B, EMT-1[/99], or EMT-P) and maintain both
National Registry certification and District of Columbia (D.C. Department of
Health) certification.o This misconduct is defined as cause in Article VI, Section
2(f)(5) of the D.C. Fire and EMS Department Order Book, which states in part:
AANy on duty or employment related act or omission that interferes with the
efficiency or integrity of government operations, to wit Incompetence and in 16
D.P.M. 1603.3(f)(5) (March 4, 2008).0

Specification No. 1: In order to practice as a Paramedic or EMT, an employee
must maintain D.C. Department of Health (DOH) certification. Your DOH
certification expired on June 30, 2012.

The Advance Notice informed Employee of his right to review the material upon which
the proposed action was based, to respond in writing within six (6) days of receipt of the Advance
Notice, and to an administrative review by a Hearing Officer.3® Prior to issuing the Advance
Notice, Agency repeatedly offered Employee the opportunity to submit an application to DOH for
certification as an EMT-Advanced but Employee did not do so.3*

Employee timely submitted a written response to the Hearing Officer for consideration.®
On March 28, 2013, the Hearing Officer issued a written decision finding that Agencyds proposal
to remove Employee from his position was supported by a preponderance of the evidence in the
record and that the penalty of termination was reasonable. The Hearing Officer recommended that
Employee be removed from his position. %

30 Agency Exhibit 11.
31 Agency Exhibit 6 and 7, Agency Exhibit 21 at 62 and 74, Transcript at pgs. 31, 35-36, 44-45, 216-217.
32 Agency Exhibit 15.
33 Agency Exhibit 15 at 37.
34 Agency Exhibit 6 and 7, Agency Exhibit 21 at 62 and 74, Tr. at 31, 35-36, 44-45, 216-217.
35 Agency Exhibit 18 at 43.
3 Agency Exhibit 18 at 50.
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On April 25, 2013, Agency sent a Notice of Final Decision/Removal (fiFinal Decisiono) to
Employee notifying him that he would be removed from his position effective May 3, 2013.3" The
Chief expressly noted his consideration of D.C. Official Code A7-2341.15 (d), which prohibits the
Agency from employing persons who no longer possess the requisite certifications. Employeeds
ACLS certification expired in May 2013. Employeebs Cardio-Pulmonary Resuscitation (course C)
certification expired in July 2013. Employeeds EMT 1/99 certification from the National Registry
of Emergency Medical Technicians expired on March 31, 2014.

ANALYSIS AND CONCLUSIONS OF LAW

1. Does the National Registry of EMTs (INREMTO) certification apply to the Department
of Health (AIDOHO) recertification?

Pursuant to the Emergency Medical Services Act of 2008, which became effective on
March 25, 2009, DOH instituted a requirement that all District EMS providers must obtain
NREMT certification.® From July 1, 2009, all EMS providers had to present a valid NREMT
certification card in order to receive a District of Columbia EMS certification card from DOH.*
This requirement applies to all new certification requests as well as to renewals of existing DOH
certifications.*® Thus, an EMS provider must have a valid NREMT certification card by the time
their DOH certification is ready for renewal.** An application that does not have a copy of a valid
NREMT certification card will not be accepted by DOH.*?

In their briefs, both parties agree that NREMT certification applies to DOH certification
insofar as all District EMS providers must obtain NREMT certification to receive a District of
Columbia EMS certification card from DOH. It is undisputed that prior to his termination,
Employee possessed a valid NREMT certification card that designated him as an EMT-
Intermediate and did not expire until March 31, 2014.** Therefore, Employeeés NREMT
certification was not at issue on his May 3, 2013 termination date because those NREMT
credentials were valid for 10 months beyond his termination.

2. Does Bulletin 830s requirements regarding NREMT certification apply to DOH
recertification?

In their briefs, both parties agree that Bulletin No. 830s requirements regarding NREMT
certification do not apply to DOH recertification. On February 3, 2010, Agency issued Bulletin
No. 83 (fiNational Registry of EMTs (NREMT) Certification Policy.0** Bulletin No. 83 was issued
to Aprovide guidance for compliance with the District of Columbia certification requirementso
after DOH instituted its requirement that, as of July 1, 2009, all District EMS providers must obtain

37 Agency Exhibit 20.
38 See DOH Policy Number 2010-0001 at 1.
39
o1q
4d.
421d. at 2.
43 Agency Exhibit 3.
4 Agency Exhibit 2.
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NREMT certification.*® Under the fiGeneral Policyo subheading, Bulletin No. 83 indicates that all
Agency employees are firequired to complete the national Registry certification process at their
respective certification level . . . and maintain both National Registry certification and District of
Columbia (Department of Health) certification.0*® Bulletin No. 83 then outlines the two NREMT
examination components (cognitive and psychomotor) and details the testing procedures as to
each.*

By their plain language, the testing procedures in Bulletin No. 83 apply solely to NREMT
certification; there is absolutely no indication that they are at all applicable to DOH certifications
or recertifications. All the testing procedures set forth in Bulletin No. 83 are discussed within the
context of fithe National Registry.0 Bulletin No. 83 references only fithe National Registryo under
its ilmplementation Procedures,o fiCognitive (Written) Examination Policies,0 and iPsychomotor
(Practical Skills) Examination Policieso subheadings.*® The only reference to DOH certification
in Bulletin No. 83 is on the first page, which states that all Agency employees are required to
maintain both NREMT certification and DOH certification. The relevance of Bulletin No. 83 to
the instant case, where Employee was terminated for failing to maintain his DOH certification, is
therefore extremely limited. Bulletin No. 83 is only relevant because it requires all Agency
employees to maintain DOH certification. Here, Employee violated the mandate of Bulletin No.
83 because he failed to maintain his DOH certification, which expired on June 30, 2012.4°

3. What is the DOH recertification process for an EMT 1/99 who no longer has a current
DOH certificate?

In their briefs, both parties agree that the DOH recertification process for an EMT 1/99
required the completion of the DOH AEMT-Intermediate Applicationo (DC-DOH EMS Form
2010-0004D). To renew his EMT-Intermediate DOH certification, Employee was required to
complete the DOH AEMT-Intermediate Applicationo (DC-DOH EMS Form 2010-0004D)
(AApplication0).>® The Application instructed Employee to provide basic personal information as
well as information about work experience, professional history, and other mandatory
certifications.>! Under the fiCertification Renewal Documentationo subheading, the Application
indicated that an applicant who was renewing their EMT-Intermediate DOH certification had to
include copies of their current NREMT certification as well as their Advanced Cardiovascular Life
Support and CPR certification cards with their Application.>?

Additionally, both the applicant and Agencyts Medical Director had to sign and date the
Application.> As Dr. Miramontes explained during the Evidentiary Hearing, the applicant first
filled out the application, which was subsequently validated and double-checked by Agencyos

4 Agency Exhibit 2 at 1.
46 1d.
471d. at 2-3.
48 1d.
49 Agency Exhibit 3.
50 See DOH Policy Number 2010-0004 Revision 2 at 1 and 11; Agency Exhibit 9.
51 Agency Exhibit 9.
52 DOH Policy Number 2010-0004 Revision 2 at 11.
53 DOH Policy Number 2010-0004 Revision 2 at 13; Agency Exhibit 9.
Second Initial Decision on Remand
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Training Academy.>* Afterwards, the application was routed to Dr. Miramontes, who reviewed
and signed it.>> An employee of Agencybs Training Academy then typically hand-carried the
completed applications to DOH along with the payment vouchers.>®

4. Was the DOH recertification process followed before terminating Employeeds
employment?

While Agency argues that the DOH recertification process was followed to the extent
possible, Employee argues that the DOH recertification process was not followed solely on the
ground that Dr. Miramontes refused to sign Employeeés DOH application. However, | find that
Employeeds argument fails. Pursuant to the applicable statute, Agencybs Medical Director has the
discretion whether or not to sign Employeeds DOH application based on his/her evaluation of
Employee's EMT skills. Dr. Miramontes evaluated Employeeds skills as an EMT-Intermediate
through two practical skills exam scenarios on February 2, 2012, and February 14, 2012.
(Emphasis added.) By signing Employeeds Application, Dr. Miramontes would have been attesting
to Employeeds competence in all the skills of an EMT-Intermediate.>” Thus, the evidence shows
that his decision to not sign Employeeés DOH certification application is supported by his real-
time observation of Employee during the practice skills exams and his impressions of Employeeds
performance and is not arbitrary.

Employee also argues that Dr. Miramontes refused to submit Employeeds DOH application
to DOH. This argument also fails as it was Employee's obligation to submit said application as
there is no law, regulation, or rule obligating the Medical Director to do so. In this case, Employee
filled out the Application with the required information, signed it, and dated it May 30, 2012.%8
However, the Application was incomplete because Dr. Miramontes did not sign it. Dr. Miramontes
did not sign Employeeds Application for DOH recertification as an EMT-Intermediate because he
decided not to sponsor Employee as an EMT-Intermediate based on Employeebs filack of
performance during the remediation process.0® Dr. Miramonteds decision not to sponsor
Employee as an EMT-Intermediate was entirely within his discretion and supported by the relevant
law.

Under D.C. Code A 5-404.01(e)(1), the fiprovision of pre-hospital medical care by
[Agencybs] certified emergency medical technicians and paramedics shall be under the license of
the Medical Director.0 Pursuant to this provision, Agencyds Medical Director has the discretion
to withdraw his sponsorship so that a member can no longer practice under the Medical Directords
license.®° Importantly, the Medical Director does not have authority to deny issuance of, deny
renewal of, suspend, or revoke a certification to perform the duties of emergency medical service
personnel. Under the Emergency Medical Services Act of 2008, D.C. Code A7-2341.15(b), fi[t]he
Mayor, subject to the right to a hearing as provided in A7-2341.17, may deny issuance of, deny

5 Tr. At 104.
5.
5 q.
57 Agency Exhibit 9 at 28.
%8 Agency Exhibit 9.
% Tr. at 79, 87-88.
60 Tr. at 18-20, 35, 42.
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renewal of, suspend, or revoke a certification to perform the duties of emergency medical services
personnel or of an emergency medical services instructor.0 Pursuant to Mayordés Order 2009-89
(June 1, 2009) Mayor Adrian M. Fenty delegated the authority vested in him by D.C. Code A7-
2341.15(b) to the Director of DOH, not Agencyds Medical Director. (Emphasis added)

Indeed, Dr. Miramontes did not deny Employeeds renewal of his EMT-Intermediate DOH
certification; he only withdrew his sponsorship of Employee practicing under his license as an
EMT-Intermediate. (Emphasis added) No legal authority required that any specific action be taken
before Dr. Miramontes could decide to withdraw his sponsorship for Employeeés DOH
recertification as an EMT-Intermediate. Moreover, Agency did not forward incomplete or
unsigned applications to DOH and there was no authority under which it would have been required
to do s0.%!

Dr. Miramontesi decision to withdraw his sponsorship in this case was not made arbitrarily
as evidenced by the efforts undertaken by Dr. Miramontes and Agency to remediate and retain
Employee. Dr. Miramontes also repeatedly put Employee on notice months before the expiration
of his EMT-Intermediate DOH certification that he was not going to sponsor him as an EMT-
Intermediate but that he would sponsor him at a lower level of care, as an EMT-Advanced.%?
Agency emphasizes that it offered Employee the opportunity to apply for EMT-Advanced DOH
certification even after his EMT-Intermediate DOH certification expired on June 30, 2012 and
several months before Agency proposed taking adverse action against Employee.®® Employee,
however, did not apply for EMT-Advanced DOH certification despite having ample opportunity
to do so and Agency had no choice but to propose Employeets termination for failure to maintain
a DOH certification.%

5. If so, should Agencyds termination of Employeeds employment be upheld?

While Agency argues that its termination of Employee must be upheld, Employee argues
the opposite on the ground that Agencyts Medical Director should have signed Employeeés DOH
certification application. While conceding that the Medical Director had discretion, Employee
made two contradictory arguments when he pointed out that he had either received or not received
adequate retraining.®® Despite Employeefs protestation, the undersigned finds that the evidence
shows that Employee had months of remedial training. According to the timeline of Employeeds
remediation created by Captain James Follin, who oversaw remediation for Dr. Miramontes at the
Training Academy, Employee was in remediation from June 2011 to January 2012.5 Employee
also argues that he had demonstrated proficiency in patient care skills and ALS protocols, and that
the Medical Director failed to follow protocols.

In essence, Employee disagrees with the Medical Directorés medical evaluation decision

61 1. at 120-121.
62 Tr, at 117, 216-217.
8 Tr. at 48, 91, 217.
8 Tr. at 217.
% Employeeds Brief on Second Remand (June 16, 2023).
8 Agency Exhibit 21 at 58; Tr. at 124-125.
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to not sponsor his DOH certification application. Under D.C. Code A 5-404.01(e)(1), the
fprovision of pre-hospital medical care by [Agencyos] certified emergency medical technicians
and paramedics shall be under the license of the Medical Director.0 As the Medical Director, Dr.
Miramontes had the discretion to withdraw his sponsorship so that a member could no longer
practice under his license. In this case, Dr. Miramontes withdrew his sponsorship for Employee
to practice as an EMT-Intermediate under his license based on Employeeds poor performance
during remediation and, consequently, did not sign Employeeds Application. There was no legal
authority that: (1) required that any specific action be taken before Dr. Miramontes could decide
to withdraw his sponsorship for Employeeds DOH recertification as an EMT-Intermediate and/or
(2) required Agency to forward incomplete or unsigned applications to DOH.

In this matter, Employee has not challenged the basis for his termination®his failure to
maintain DOH certification. It is undisputed that Employeeds EMT-Intermediate DOH
certification expired on June 30, 2012, and that he did not possess a current DOH certification (at
any level) prior to his termination. Employeeds failure to maintain a current DOH certification
constituted cause for disciplinary action given Bulletin No. 836s mandate that all EMS employees
are required to maintain both NREMT and DOH certification. Employee was charged with
violating this requirement in both the Advance Written Notice/Removal (iAdvance Noticeo) and
the Notice of Final Decision/Removal (fiFinal Decision0).%” As Chief Kenneth Ellerbe noted in the
Final Decision, D.C. Code A7-2341.15(d) also prohibits Agency from employing individuals who
no longer possess the requisite certification.®®

In his brief, Employee again attempts to relitigate his timeliness argument by asserting that
Agency violated the ninety (90) day rule of D.C. Code A5-1031(a), in issuing his adverse action
notice. However, this issue was resolved in Agencyds favor in the October 20, 2015, ID and the
Sup. Ct. has affirmed this holding.®® In addition, Employeeds repeated use of this argument is not
within the scope of the D.C. Court of Appealsé remand and will thus not be reconsidered.

CONCLUSION

Since July 1, 2009, DOH required all EMS providers to present a valid NREMT
certification card to receive a District of Columbia EMS certification card from DOH. Employeebs
NREMT certification is not an issue in this case because he possessed a valid NREMT certification
card at the time of his May 3, 2013, termination. By their plain language, the testing procedures
in Agencyds Bulletin No. 83, apply to NREMT certification, not DOH certifications or
recertifications. The only reason that Bulletin No. 83 is relevant to this case is because it requires
all Agency employees to maintain DOH certification. Employee failed to maintain his DOH
certification, which is why Agency charged Employee with violating Bulletin No. 83.

When Employee refused Agencybs offer to apply for EMT-Advanced DOH certification
even after his EMT-Intermediate DOH certification expired, Agency had cause to take adverse
action against Employee for failing to maintain a current DOH certification and effectuated his

57 Agency Exhibit 15; Agency Exhibit 20.
8 Agency Exhibit 20.
% Harold Dargan v. OEA, Case No. 2015 CA 008873 (D.C. Super. Ct. February 7, 2017).
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termination consistent with District of Columbia law. Therefore, in effectuating Employeeds
removal, | find that Agency followed the relevant notice requirements, and that Employee was
given proper due process. | further find that Agency properly removed Employee for cause.
Employeebs failure to maintain his DOH certification precluded him from providing services as a
Basic Paramedic.

When assessing the appropriateness of a penalty, this Office is not to substitute its judgment
for that of the Agency, but it should ensure that "managerial discretion has been legitimately
invoked and properly exercised."’® OEA has previously held that the primary responsibility for
managing and disciplining Agency's work force is a matter entrusted to the Agency, not this
Office.”* When an Agency's charge is upheld, this Office has held that it will leave the agency's
penalty undisturbed when the penalty is within the range allowed by law, regulation or guidelines,
is based on consideration of the relevant factors and is clearly not an error of judgment.”? As
provided in Love v. Department of Corrections, OEA Matter No. 1601-0034-08R11 (August 10,
2011), selection of a penalty is a management prerogative, not subject to the exercise of
discretionary disagreement by this Office.”

An Agencyts decision will not be reversed unless it failed to consider relevant factors or
the imposed penalty constitutes an abuse of discretion.”* The evidence did not establish that the
penalty of termination for failure to maintain the statutorily required medical certification
constituted an abuse of discretion. Indeed, once Employee fails to hold the required medical
certifications for his position, Agency is statutorily bound under D.C. Code A 7-2341.15(d) to
terminate Employeebs employment.

70 Stokes v. District of Columbia, 502 A.2d 1006, 1010 (D.C. 1985).
1 Huntley v. Metropolitan Police Department, OEA Matter No. 1601-0111-91, Opinion and Order on Petition for
Review (March 18, 1994); Hutchinson v. District of Columbia Fire Department and Emergency Medical Services,
OEA Matter No. 1601-0119-90, Opinion and Order on Petition for Review (July 2, 1994); Butler v. Department of
Motor Vehicles, OEA Matter No. 1601-0199-09 (February 10, 2011); and Holland v. D.C. Department of Corrections,
OEA Matter No. 1601-0062-08 (April 25, 2011).
72 Stokes v. District of Columbia, 502 A.2d 1006, 1010 (D.C. 1985); Hutchinson v. District of Columbia Fire
Department and Emergency Medical Services, OEA Matter No. 1601-0119-90, Opinion and Order on Petition for
Review (July 2, 1994); Holland v. D.C. Department of Corrections, OEA Matter No. 1601-0062-08 (April 25, 2011);
Link v. Department of Corrections, OEA Matter No. 1601-0079-92R95 (February 1, 1996); and Powell v. Office of
the Secretary, Council of the District of Columbia, OEA Matter No. 1601-0343-94 (September 21, 1995).
3Love also provided that
[OEA's] role in this process is not to insist that the balance be struck precisely where the
[OEA] would choose to strike it if the [OEA] were in the agency's shoes in the first instance;
such an approach would fail to accord proper deference to the agency's primary discretion in
managing its workforce. Rather, the [OEA's] review of an agency-imposed penalty is essentially
to assure that the agency did conscientiously consider the relevant factors and did strike
a responsible balance within tolerable limits of reasonableness. Only if the [OEA] finds that
the agency failed to weigh the relevant factors, or that the agency's judgment clearly exceeded
the limits of reasonableness, is it appropriate for the [OEA] then to specify how the agency's
decision should be corrected to bring the penalty within the parameters of reasonableness.
citing Douglas v. Veterans Administration, 5 M.S.P.R. 313, 5 M.S.P.R. 280 (1981).
"Butler v. Department of Motor Vehicles, OEA Matter No. 1601-0199-09 (February 10, 2011) citing Employee v.
Agency, OEA Matter No. 1601-0012-82, Opinion and Order on Petition for Review, 30 D.C.Reg. 352 (1985).
Second Initial Decision on Remand
OEA Matter No. 1601-0091-13R20R23
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Based on the aforementioned, | find that there is no clear error in judgment by Agency.
Termination was a valid penalty under the circumstances and is mandated under the medical
statute. Based on a preponderance of the evidence and upon consideration of the findings of fact
and conclusions of law, I find that Agencyos action of terminating Employee from service should
be upheld.

ORDER

Based on the foregoing, it is hereby ORDERED that Agencybs action of terminating
Employee from service is UPHELD.

FOR THE OFFICE:
s/Joseph Lim
Joseph E. Lim, Esq.
Senior Administrative Judge

Second Initial Decision on Remand
OEA Matter No. 1601-0091-13R20R23
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DEPARTMENT OF ENERGY AND ENVIRONMENT
NOTICE OF EXTENSION OF PUBLIC COMMENT PERIOD
Anacostia River Sediment Project: Basis of Design Report (30 Percent Design Phase)

Notice is hereby given that the District Department of Energy and Environment (DOEE) is
soliciting comments from the public on the Anacostia River Sediment Project (ARSP) 30 Percent
Basis of Design Report (BODR) and that the public comment period for the BODR has been
extended until January 16, 2024. The BODR draws on existing data and the Pre-Design
Investigation. The intent of the BODR is to provide a conceptual design and design criteria for
clean-up of the early action areas (EAAS) identified in DOEEGs 2020 Interim Record of Decision
(IROD). This report addresses all three operable units identified in the IROD. The 30 Percent
Design Phase report intends to ensure that all stakeholders agree prior to embarking on the more
labor-intensive and expensive detailed design phases. This approach aims to ensure that the
detailed final design will meet stakeholderso expectations and avoid changes during the detailed
design. Stakeholder comments on the BODR will be evaluated. Comments will be incorporated
into the 90 percent design or the 60 percent design if an intermediate design submittal is needed.

A person may obtain a copy of the BODR (30 Percent Phase Design) by any of the following
means:

Download from the ARSP website, at https://restoretheanacostiariver.com/

Visit the following public libraries during normal business hours:
1 Francis A. Gregory Neighborhood Library
3660 Alabama Avenue SE, Washington, DC 20020
1 Rosedale Neighborhood Library
1701 Gales Street NE, Washington, DC 20002
1 Southwest Neighborhood Library
900 Wesley PI SW, Washington, DC 20024

DOEE released the BODR for public review and comment on November 13, 2023. Upon request,
the public comment period for the BODR has been extended until January 16, 2024 and all
comments must be received by that date.

DOEE is committed to considering fully and carefully all public comments prior to finalizing and
issuing the BODR. Interested persons may submit written comments on the BODR, which must
include the commenterds name; telephone number; affiliation, if any; mailing address; a statement
outlining their concerns; and any facts underscoring those concerns. Comments should be clearly
marked fiBasis of Design Report 30 Percent Design Phase - Anacostia River Sediment Project
Commentso.

Potential commenters can:
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1) Use the BODR electronic comment form, which can be accessed at
https://restoretheanacostiariver.com/library at the Remedial Design tab (preferred),

2) Email comments to DOEE.sedimentproject@dc.gov,

3) Mail or hand-deliver to District Department of Energy & Environment, Dev Murali, 1200
First Street NE, 5" Floor, Washington, DC 20002, or

4) If at a library location, request the BODR comment form from a library representative
and return it to them upon completion.

All comments received by the deadline will be treated as public documents and will be made
publicly available on the ARSP website. If a comment is sent by e-mail, the e-mail address will be
included as part of the comment. When DOEE identifies a comment containing copyrighted
material, DOEE will provide a reference to that material in the ARSP Administrative Record at
https://restoretheanacostiariver.com/library. If a comment requires clarification, DOEE will
attempt to contact the commenter via e-mail or phone and may not be able to consider the comment
if it is unable to reach the commenter for clarification or additional information. DOEE will
response to all comments via a response to comment matrix for the BODR that will include the
following: name of commenter and/or organization, comment/question, and DOEE response.

A virtual public meeting was held on November 29, 2023, from 6:30 to 8:00 PM eastern time.
Questions raised in the meeting will be included in the BODR response to comment matrix. The
proceedings of the meeting (e.g., full recording, presented slides, chat, attendance report) will
become part of the ARSP Administrative Record.
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DEPARTMENT OF ENERGY AND ENVIRONMENT

PUBLIC NOTICE

Proposed Air Quality Source Category Permit Renewal and Revision to Construct and
Operate Stationary Natural Gas-Fired Emergency Engines Subject to NSPS Subpart JJJJ

Notice is hereby given that, pursuant to 20 DCMR AA 200 and 210, the Air Quality Division
(AQD) of the Department of Energy and Environment (DOEE), located at 1200 First Street NE,
5t Floor, Washington, DC, intends to issue a renewed and revised source category permit to
construct and operate certain natural gas-fired emergency engines subject to the federal New
Source Performance Standard (NSPS) for spark ignition internal combustion engines (40 CFR
60, Subpart JJJJ) in the District of Columbia. This source category permit will be designated
Permit No. 7043-SC-R2.

This source category permit will cover only a subset of stationary natural gas-fired emergency
engines that trigger NSPS Subpart JJJJ applicability based on one of the following triggers:

1. The maximum engine power is less than or equal to 25 horsepower (HP) [19 mechanical
kilowatts (kWm)] and it was manufactured on or after July 1, 2008;

2. The manufacturer participates in the voluntary manufacturer certification program
described in 40 CFR 60, Subpart JJJJ and the date of manufacture of the emergency
engine is after January 1, 2009; or

3. The emergency engine was ordered after June 12, 2006, was manufactured on or after
January 1, 2009, and has a maximum engine power greater than 25 HP (19 kWm).

This permit will ultimately replace permit No. 7043-SC-R1, issued September 27, 2019, and
scheduled to expire on September 26, 2024. It will not, however, immediately supersede the
previous permit for those already covered by that permit. This will give applicants time to submit
applications to be covered by the new permit.

In addition to establishing a new five-year duration for the source category permit, the proposed
permit also updates permit language, primarily to address revisions to the Districtds Visible
Emissions regulation (20 DCMR A606) and the Districtds Odorous or Other Nuisance Air
Pollutants Regulation (20 DCMR A903).

The proposed permit complies with the current District and federal laws and regulations
governing this source category.

The proposed emission limits to be included in the permit are as follows:

a. Emissions from the engine shall not exceed those specified in 40 CFR 60.4233 for the
appropriate engine type. Any engine subject to a Family Emission Limit (FEL) shall comply
with any such limits as specified on the applicable EPA Certificate of Conformity. If the
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engine is certified as a non-emergency engine, the engine shall comply with the standards to
which it has been certified. [40 CFR 60.4233 and 20 DCMR 201]

b. Visible emissions shall not be emitted into the outdoor atmosphere from the engine, except
that discharges shall be permitted for two (2) minutes during any start-up, cleaning,
adjustment of combustion or operational controls, or regeneration of emissions control
equipment; provided, that such discharges shall not exceed twenty-seven percent (27%)
opacity (unaveraged). [20 DCMR 606.1 and 606.2(d)]

c. Anemission into the atmosphere of odorous or other air pollutants from any source in any
quantity and of any characteristic, and duration which is, or is likely to be injurious to the
public health or welfare, or which interferes with the reasonable enjoyment of life or property
is prohibited. [20 DCMR 903.1]

Violation of the requirements of this condition that occur as a result of unavoidable
malfunction, despite the conscientious employment of control practices, shall be an
affirmative defense for which the owner or operator shall bear the burden of proof. A
malfunction shall not be considered unavoidable if the owner or operator could have taken,
but did not take, appropriate steps to eliminate the malfunction within a reasonable time, as
determined by the Department. [20 DCMR 903.13(b)]

Note: This condition is District enforceable only.

Emission Estimate:

Emissions will vary widely, depending upon the size and age of the equipment to be covered. As
such there is no set maximum emissions level except that no unit will be approved under this
permit that has a potential to emit greater than 25 tons per year of oxides of nitrogen, the trigger
threshold for further regulatory requirements under 20 DCMR A 205 (non-attainment New
Source Review). However, based on past permitting activity implemented by AQD, very few
natural gas-fired emergency engines in the District of Columbia exceed 2,000 horsepower (hp) in
mechanical output. Based on a limitation in the permit of 500 hours per year of total operations,
conservative emission factors for spark ignition engines, and a 2,000 hp engine size, the
following represents an estimate of the maximum emissions expected from any emergency
engine covered by this source category permit:

Pollutant Estimated Maximum Annual
Emissions (tons/yr)

Total Particulate Matter (PM Total) 0.27

Carbon Monoxide (CO) 20.46

Oxides of Nitrogen (NOx) 22.44

Volatile Organic Compounds (VOC) 0.66

Sulfur Dioxide (SO2) 0.003

The draft revised permit and supporting documentation are available for public inspection at
AQD and copies may be made available between the hours of 8:15 A.M. and 4:45 P.M. Monday
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through Friday. Interested parties wishing to view these documents should provide their names,
addresses, telephone numbers and affiliation, if any, to Stephen S. Ours at (202) 498-8143.
Copies of the draft permit and related technical support memorandum are also available at
https://doee.dc.gov/service/public-notices-hearings.

Interested persons may submit written comments or may request a hearing on this subject within
30 days of publication of this notice. The written comments must also include the personds name,
telephone number, affiliation, if any, mailing address and a statement outlining the air quality
issues in dispute and any facts underscoring those air quality issues. All relevant comments will
be considered in issuing the final permit.

Comments on the proposed permit and any request for a public hearing should be addressed to:

Stephen S. Ours
Chief, Permitting Branch
Air Quality Division
Department of Energy and Environment
1200 First Street NE, 5" Floor
Washington DC 20002
Stephen.Ours@dc.gov

No comments or hearing requests submitted after January 16, 2024 will be accepted.

For more information, please contact Stephen S. Ours at (202) 498-8143.
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DEPARTMENT OF ENERGY AND ENVIRONMENT

PUBLIC NOTICE

Proposed Air Quality Source Category Permit Renewal and Revision to Construct and
Operate Stationary Diesel-Fired Emergency Engines Subject to NSPS Subpart 1111

Notice is hereby given that, pursuant to 20 DCMR AA 200 and 210, the Air Quality Division
(AQD) of the Department of Energy and Environment (DOEE), located at 1200 First Street NE,
5t Floor, Washington, DC, intends to issue a renewed and revised source category permit to
construct and operate certain diesel-fired emergency engines subject to the federal New Source
Performance Standard (NSPS) for compression ignition internal combustion engines (40 CFR
60, Subpart I111) in the District of Columbia. This source category permit will be designated
Permit No. 7048-SC-R2.

This source category permit will cover only a subset of stationary diesel-fired emergency engines
that trigger NSPS Subpart 1111 applicability based on one of the following triggers:

1. The model year of the engine is 2007 or later for engines that are not fire pump engines;

2. The engine is for a fire pump and its model year is equal to or newer than those specified in
the following table, based on the size of the engine:

Fire Pump Engine Applicability Table
Engine Power Starting Applicability
Mechanical Kilowatts Horsepower (hp) Model Year”
(KWm)

KWm <75 hp<100 2011
75<kWm<130 100<hp<175 2010
130<kWm<560 175<hp<750 2009

KWm>560 hp>750 2008

“Fire pump engines with a maximum engine power greater than or equal to 37 kW, (50 hp) and less than 450
KW (600 hp) and a rated speed of greater than 2,650 revolutions per minute (rpm) are covered only three years
after the model year listed in this table for the applicable power category.

or,

3. The engine was ordered by the owner or operator after July 11, 2005 and one of the
following is true:

i. The engine was manufactured after April 1, 2006 and is not a fire pump engine; or

ii. The engine was manufactured as a certified National Fire Protection Association (NFPA)
fire pump engine after July 1, 2006;
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This permit will ultimately replace permit No. 7048-SC-R1, issued September 27, 2019, and
scheduled to expire on September 26, 2024. It will not, however, immediately supersede the
previous permit for those already covered by that permit. This will give applicants time to submit
applications to be covered by the new permit.

In addition to establishing a new five-year duration for the source category permit, the proposed
permit also updates permit language, primarily to address revisions to the Districtds Visible
Emissions regulation (20 DCMR A606) and the Districtds Odorous or Other Nuisance Air
Pollutants Regulation (20 DCMR A903).

The proposed permit complies with the current District and federal laws and regulations
governing this source category.

The proposed emission limits to be included in the permit are as follows:

a. Emissions from the engine shall not exceed those specified in 40 CFR 60.4205 for the
appropriate engine type. Any engine subject to a Family Emission Limit (FEL) shall comply
with any such limits as specified on an EPA Certificate of Conformity. If the engine is
certified as a non-emergency engine, the engine shall comply with the standards to which it
has been certified. [40 CFR 60.4205 and 20 DCMR 201]

b. Visible emissions shall not be emitted into the outdoor atmosphere from the engine, except
that discharges shall be permitted for two (2) minutes during any start-up, cleaning,
adjustment of combustion or operational controls, or regeneration of emissions control
equipment; provided, that such discharges shall not exceed twenty-seven percent (27%)
opacity (unaveraged). [20 DCMR 606.1 and 606.2(d)]

c. Anemission into the atmosphere of odorous or other air pollutants from any source in any
quantity and of any characteristic, and duration which is, or is likely to be injurious to the
public health or welfare, or which interferes with the reasonable enjoyment of life or property
is prohibited. [20 DCMR 903.1]

Violation of the requirements of this condition that occur as a result of unavoidable
malfunction, despite the conscientious employment of control practices, shall be an
affirmative defense for which the owner or operator shall bear the burden of proof. A
malfunction shall not be considered unavoidable if the owner or operator could have taken,
but did not take, appropriate steps to eliminate the malfunction within a reasonable time, as
determined by the Department. [20 DCMR 903.13(b)]

Note: This condition is District enforceable only.

Emissions Estimate:

Emissions will vary widely, depending upon the size and age of the equipment to be covered. As
such there is no set maximum emissions level except that no unit will be approved under this
permit that has a potential to emit greater than 25 tons per year of oxides of nitrogen, the trigger
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threshold for further regulatory requirements under 20 DCMR A204 (non-attainment New Source
Review). However, based on past permitting activity implemented by AQD, very few applicants
apply to install diesel-fired emergency engines in the District of Columbia exceeding 4,000
horsepower (hp) in mechanical output. Based on a limitation in the permit of 500 hours per year
of total operations, conservative emission factors for compression ignition engines, and a 4,000
hp engine size, the following represents an estimate of the maximum emissions expected from
any emergency engine covered by this source category permit:

Pollutant Estimated Maximum Annual
Emissions (tons/yr)

Total Particulate Matter (PM Total) 0.7

Carbon Monoxide (CO) 5.5

Oxides of Nitrogen (NOx)" 24.0

Volatile Organic Compounds (VOC) 0.7

Sulfur Dioxide (SO2) 0.3

“Note that there is an applicability limit placed on the permit that no unit having the potential to
emit more than 25 tons/year of NOx will be covered by this source category permit.

The draft revised permit and supporting documentation are available for public inspection at
AQD and copies may be made available between the hours of 8:15 A.M. and 4:45 P.M. Monday
through Friday. Interested parties wishing to view these documents should provide their names,
addresses, telephone numbers and affiliation, if any, to Stephen S. Ours at (202) 498-8143.
Copies of the draft permit and related technical support memorandum are also available at
https://doee.dc.gov/service/public-notices-hearings.

Interested persons may submit written comments or may request a hearing on this subject within
30 days of publication of this notice. The written comments must also include the personds name,
telephone number, affiliation, if any, mailing address and a statement outlining the air quality
issues in dispute and any facts underscoring those air quality issues. All relevant comments will
be considered in issuing the final permit.

Comments on the proposed permit and any request for a public hearing should be addressed to:

Stephen S. Ours
Chief, Permitting Branch
Air Quality Division
Department of Energy and Environment
1200 First Street NE, 5 Floor
Washington DC 20002
Stephen.Ours@dc.gov

No comments or hearing requests submitted after January 16, 2024 will be accepted.

For more information, please contact Stephen S. Ours at (202) 498-8143.
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DEPARTMENT OF ENERGY AND ENVIRONMENT

NOTICE OF INTENT TO ISSUE WATER QUALITY CERTIFICATION

Notice is hereby given that, pursuant to 21 DCMR Chapters 25 and 26, and 33 U.S.C A1341, the
Regulatory Review Division (RRD) of the Department of Energy & Environment (DOEE),
located at 1200 First Street NE, 5 Floor, Washington, DC, intends to issue Water Quality
Certification (WQC) #WQC-DC-2023-132 to the DOEE Fisheries and Wildlife Division
(fiPermittee0), to restore approximately 45,000 square feet of submerged aquatic vegetation near
Kingman Island, Washington, DC. Contact information to request a public hearing is
included at the end of the notice.

Proposed Aguatic Resource Impacts:

Resource Type Classification | Impact | Activity Type Impact Type
(stream/wetland) Size (permanent/temporary)
(sq ft)
Anacostia River | Perennial 45,000 | Restoration/planting | Temporary
vegetation

The following conditions will be included in the WQC:

1.

The Permittee shall incorporate best management practices as an integral part of the
performance of the work to ensure the activity will meet the Water Quality Standards
of the District of Columbia and have minimal impact to the waters of the District of
Columbia.

Any water impacted by the project shall be pumped to an appropriate treatment system in
order to comply with the Water Pollution Control Act of 1984, D.C. Official Code A8-
103.02 and 21 DCMR A1104.

Any oil sheen or other visible evidence of hydrocarbons or other pollution

generated (e.g., color changes in the water column, turbidity plumes) during any of the
activities shall be immediately reported to DOEE lllicit Discharge and NPDES Branch
at (202) 805-1355 and contained (e.g., oil boom, sorbent materials) or containerized in a
sealed container in accordance with D.C. Official Code A8-103.08.

All debris and wastewater must be captured and not enter the river and shall be
contained and disposed of properly at an appropriate treatment facility to prevent
materials from entering the water body in order to comply with the Water Pollution
Control Act of 1984, D.C. Official Code A8-103.02 and 21 DCMR A1104.

In the District, the anadromous fish migration and spawning season is generally

considered to occur between March 1 and June 30. Any activities proposed to occur in
District waters during this period shall first be approved by the U.S. Army Corps of
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Engineers, accompanied by concurrence from commenting federal agencies, including
the U.S. National Park Service, U.S. Fish and Wildlife Service, and U.S. National
Oceanic and Atmospheric Administration. All of the aforementioned approvals must be
submitted to and subsequently certified by DOEE Fisheries and Wildlife Division (FWD)
in accordance with 21 DCMR A 1405 to ensure compliance with 21 DCMR AA1101 and
1104. Please contact DOEE FWD at rese.cloyd@dc.gov to request a time of year
restriction waiver.

6. The Permittee shall obtain all required permits and authorizations from the U.S. National
Park Service. Please contact the Right-of-Way Program Coordinator at
laura_brockington@nps.gov for more information.

7. The Permittee shall obtain all required permits and authorizations from the U.S. Coast
Guard and Metropolitan Police Department Harbor Patrol in accordance with 19 DCMR
AA1001-1005, 1028-1030, and 1033.

8. Reporting Requirements:
a. The Permittee shall submit written notification to DOEE RRD at least seven (7)
business days before work commences in accordance with 21 DCMR A2502.3.

b. If the Permittee observes any water quality standard exceedances at the site, the
Permittee must notify DOEE Illicit Discharge and NPDES Branch immediately at
(202) 805-1355, stop the work, prepare and submit for review and approval a
corrective action plan, and then implement the DOEE-approved corrective action plan
in accordance with D.C. Official Code A8-103.08.

The application for a WQC, supporting documents, and the draft WQC may be made available
upon request. Interested parties wishing to view these documents should provide their names,
email addresses, telephone numbers and affiliation, if any, to wetlandprogram@dc.gov.

Interested persons may request a hearing on the WQC application by submitting a request
in writing within 10 calendar days of publication of this notice.

Requests for a public hearing should be addressed to wetlandprogram@dc.gov. Alternatively,
requests can be submitted via mail to:

Regulatory Review Division
#WQC-DC-2023-120

Department of Energy and Environment
1200 First Street NE, 5" Floor
Washington, DC 20002

For more information, please contact wetlandprogram@dc.gov or (202) 536-8556.
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DEPARTMENT OF ENERGY AND ENVIRONMENT
NOTICE OF SOLICITATION OF PUBLIC COMMENT

District of Columbia Revised Draft 2022 Integrated Report
Under the Clean Water Act

Notice is hereby given that the Department of Energy and Environment (the Department) is
soliciting a second round of comments from the public on the District of Columbia Revised Draft
2022 Integrated Report (required biennially by Sections 305(b) and 303(d) of the federal Clean
Water Act). The Integrated Report provides information on the status of all waterbodies in the
District. Waterbodies listed as impaired may require the development of total maximum daily
loads.

A first draft of the Integrated Report was published for public review and comment in June of
2022. One set of comments was submitted regarding the narrative 305(b) report, which has been
addressed in this revised draft. In addition, the document has been updated to address comments
from EPA Region 3. These updates resulted in a more conservative approach for developing the
Reportds 303(d) List of Impaired Waters, meaning more waterbodies are listed here compared to
the first draft.

The District of Columbia Revised Draft 2022 Integrated Report is available for public review. A
person may obtain a copy of the report by:

Downloading it from the Departmentds website, at
https://doee.dc.gov/service/public-notices-hearings; or

Emailing a request to doeeir.doee@dc.gov with fiRequest copy of District of
Columbia Draft 2022 Integrated Reporto in the subject line.

The Department is committed to considering the publicds comments when finalizing this report.
Interested persons may submit written comments on the draft report, which must include the
personds name; telephone number; affiliation, if any; mailing address; a statement outlining the
concerns; and any facts underscoring those concerns. All comments must be submitted no later
than thirty (30) days from the date of this noticeds publication in the D.C. Register.

Comments should be clearly marked fADistrict of Columbia Draft 2022 Integrated Reporto and
either:

1) Mailed or hand-delivered to the Department of Energy and Environment, Water Quality
Division, 1200 First Street, NE, 5th Floor, Washington, DC 20002, Attention: District of
Columbia Draft 2022 Integrated Report, or

2) Emailed to doeeir.doee@dc.gov.

The Department will consider all timely received comments before finalizing the report. All
comments will be treated as public documents and will be made available for public viewing on
the Departmentds website. When the Department identifies a comment containing copyrighted
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material, the Department will provide a reference to that material on the website. If a comment is
sent by email, the email address will be automatically captured and included as part of the comment
that is placed in the public record and made available on the Departmentis website. If the
Department cannot read a comment due to technical difficulties, and the email address contains an
error, the Department may not be able to contact the commenter for clarification and may not be
able to consider the comment.
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DEPARTMENT OF HEALTH

PUBLIC NOTICE

D.C. Board of Audiology and Speech-Language Pathology Fiscal Year FY2024 Meetings

The District of Columbia Board of Audiology and Speech-Language Pathology (fiBoardo) hereby
gives notice of its upcoming meetings, pursuant to A405 of the District of Columbia Health
Occupations Revision Act of 1985, effective March 25, 1986 (D.C. Law 6-99; D.C. Official Code A
3-1204.05 (b)).

The Board holds its meetings on a quarterly basis on the third Monday of the month. The meetings
are open to the public from 10:00 AM until 11:00 AM to discuss various agenda items and any
comments and/or concerns from the public. In accordance with A575(b) of the Open Meetings Act
of 2010 (D.C. Official Code A2-575(b)), the meeting will be closed from 11:00AM to 12:00 PM to
plan, discuss, or hear reports concerning licensing issues, ongoing or planned investigations of
practice complaints, and or violations of law or regulations.

The upcoming meetings for the Board for FY2024 are:

December 18, 2023 (Virtual)
March 18, 2024 (In-Person)
June 17, 2024 (In-Person)
September 16, 2024 (Virtual)

Due to the COVID-19 pandemic, the Board will have a hybrid schedule of in-person and
virtual meetings. In-person meetings will be held at 899 North Capitol Street, NE 2" Floor,
Washington, DC 20002. Information on how to access the public portion of the meeting
virtually will be listed on the posted Open Session Meeting Agenda.

The agenda for meetings is available at https://dchealth.dc.gov/node/1170311. For additional
information, contact the Health Licensing Specialist at whitney.moore@dc.gov
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HISTORIC PRESERVATION REVIEW BOARD
2024 Calendar for Public Meetings and Hearings

The Historic Preservation Review Board (HPRB) meets monthly except in August. The
meeting date is the fourth Thursday of each month except November and December, when
it is the third Thursday. If needed, HPRB holds a continuation meeting, usually one week
after the regular meeting if required by the number of cases.

HPRB meetings are currently conducted virtually on WebEx. Meetings are conducted in
accordance with the Review Boardds Rules of Procedure (10C DCMR 2).

The timed agenda and staff reports are released by the end of the day on the Friday before
the regular meeting and are posted on the website at www.preservation.dc.gov. HPRB
schedules a continuation meeting if required by the number of cases.

Board meetings are open to all interested parties or persons. Public and governmental
agencies, Advisory Neighborhood Commissions, property owners, and interested
organizations or individuals are invited to testify before the Board. Written testimony may

also be submitted prior to the hearing by email at historic.preservation@dc.gov.

For more information, please visit the website at www.preservation.dc.gov.

Filing Deadline Agenda HPRB Continuation

Month Application and | Posting Date | Meeting Meeting
Plans (as needed)

January December 15 January 19 January 25 February 1
February | January 19 February 16 February 22 | February 29
March February 16 March 15 March 28 April 4
April March 15 April 19 April 25 May 2
May April 19 May 17 May 23 May 30
June May 17 June 21 June 27 July 11
July June 21 July 19 July 25 August 1
August No Meeting | No Meeting
September | August 16 September 20 | September 26 | October 3
October September 20 October 18 October 24 October 31
November | October 18 November 15 | November 21 | December 5
December | November 15 December 13 | December 19 | None

HPRB Meetings are governed by the Open Meetings Act. Please address any questions or
complaints arising under these meeting to the Office of Open Government at
openoffice@dc.gov

016025



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

KIPP DC PUBLIC CHARTER SCHOOLS
REQUEST FOR PROPOSALS
Bus Transportation Services
KIPP DC is soliciting proposals from qualified vendors for Bus Transportation Services. The

RFP can be found on KIPP DCos website at www.Kkippdc.org/procurement. Proposals should be
uploaded to the website no later than 5:00 PM EST on January 10, 2024. Questions should be

addressed to lavonya.hammond@Kkippdc.org.

016026



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

MARY MCLEOD BETHUNE DAY ACADEMY
PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS

Lead and Asbestos Remediation/Demolition

In connection with an upcoming campus relocation, Mary McLeod Bethune Day Academy Public Charter
School in Washington, DC is seeking competitive proposals from gualified vendors to perform lead and
asbestos remediation and demolition in 12,000sf. An asbestos and lead survey has been conducted and
surfaces to be removed have been identified. Removal must be done in accordance with all EPA, OSHA,
DOEE and any other applicable regulatory requirements and should include all permits and disposal fees.

Bid packages and survey may be obtained or site visits scheduled by contacting:
purchasing@mmbethune.org

Deadline & Submission: Submit bids responsive to one or more of the requested services via
email to purchasing@mmbethune.org no later than 5pm on December 29, 2023.
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DISTRICT OF COLUMBIA PUBLIC CHARTER SCHOOL BOARD
NOTIFICATION OF CHARTER AMENDMENT

SUMMARY: The District of Columbia Public Charter School Board (DC PCSB) announces an
opportunity for the public to comment on a request from The Next Step Public Charter School
(The Next Step PCS) to amend its charter by modifying its goals and academic achievement
expectations. The school submitted its request on November 16, 2023.1

Currently in its twenty-seventh year of operation, The Next Step PCS educates adult students ages
16 to 30 at a single campus located in Ward 1. The schoolts mission is to provide students who
face extraordinary challenges and who are not supported in traditional high schools with the
opportunity to continue their education.

The Next Step PCS proposes revising its student progress on Adult Basic Education

(ABE) goals to measure educational gains using National Reporting System Educational
Functioning Levels (EFLSs) rather than grade equivalency. The ABE assessment previously used
by the school, TABE 9/10, was discontinued by the publisher. The school subsequently transitioned
to administering TABE 11/12. Unlike TABE 9/10, the updated assessment does not currently
provide grade level equivalent student outcome data.

PUBLIC MEETINGS: The public hearing will be on December 18, 2023 at 6:00 p.m. The vote
will be on January 29, 2024 at 6:00 p.m. Please check www.dcpcsb.org to register to attend the
virtual meetings.

PUBLIC COMMENT INSTRUCTIONS:
Comments must be submitted on or before December 18, 2023.2 You may submit comments by
any one of the methods listed below.
1. Submit a written comment identified by fiThe Next Step PCS- Notice of Petition to Amend
Charter 1 Goalso via
a) E-mail: public.comment@dcpcsb.org
b) Mail, Hand Delivery, or Courier: Attn: Public Comment, DC Public Charter School Board,
3333 14th Street NW, Suite 210, Washington, DC 20010
2. Sign up to testify during the public hearing by e-mailing a request to
public.comment@dcpcsb.org no later than noon on December 18, 2023.
3. Submit voicemail testimony by phone: Call 202-328-2660 and select option 2. (You will have
up to five minutes to record your testimony. Please note that all comments will be transcribed and
made available to the public upon receipt.)

FOR FURTHER INFORMATION, CONTACT: Starling Temp, a Specialist in the School

Performance Department, at stemp@dcpcsb.org.

1 Pursuant to the School Reform Act, D.C. Code 38-1802 et seq., a charter school must submit a petition to revise its
charter.

2 DC PCSB reserves the right, but shall have no obligation, to review, pre-screen, filter, redact, refuse or remove any or
all your submission that it may deem to be inappropriate for publication, such as obscene language.

016028



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

DISTRICT OF COLUMBIA RETIREMENT BOARD
NOTICE OF PUBLIC MEETING

Board of Trustees
December 19, 2023, 3:00 p.m.
900 7™ Street, N.W.

2" Floor, DCRB Boardroom
Washington, D.C. 20001

The District of Columbia Retirement Board (DCRB) will hold a Special Session of the Board of
Trustees on December 19, 2023 at 3:00pm. This Open Board meeting will be held virtually. The
meetingos general agenda is below.

. Telephone: Conference Access Code: Meeting Password:
WebEx Meeting 650-479-3208 2307 565 6282 JhesR3QBW26

Please call one (1) business day prior to the meeting to ensure the meeting has not been
cancelled or rescheduled. For additional information, please contact Johniece Harris, Board
Liaison, at (202) 343-3200 or johniece.harris@dc.gov, or visit https://dcrb.dc.gov/page/agendas-
board-committee-meetings.

AGENDA
I.  Call to Order and Roll Call Board Chair Bress
I1.  Chairds Comments Board Chair Bress
U Certification of Results of Retired Firefighter Trustee Election
1. Operations Committee Committee Chair Saunders
U Certification of DCRB Valuation Report
IV.  Adjournment

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.
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THURGOOD MARSHALL ACADEMY PUBLIC CHARTER HIGH SCHOOL
NOTICE OF REQUEST FOR PROPOSALS
Elevator Modernization

Thurgood Marshall Academy®a nonprofit, college-preparatory, public charter school located in
Southeast Washington, DCAseeks to modernize its elevator.

The priority for the elevator modernization is the controller systems, but the school seeks add-
alternates for piston and cab rehabilitation.

Details appear in the full RPF available at
https://thurgoodmarshallacademy.org/about/employment-opportunities/
or by emailing dschlossman@tmapchs.org.

Amendments/changes (if any) to the RFP&including but not limited to deadline extensions®
will be posted on the webpage linked above.

By bidding, vendors agree to Thurgood Marshall Academyds General Conditions Statement (also
found at the link above).

The school may cover a portion of project costs with federal funds at a percentage to be
determined based on availability of funds.

For further information about the bid contact David Schlossman, dschlossman@tmapchs.org,
202-276-4722. Further information about Thurgood Marshall Academydincluding the schoolds
nondiscrimination policy®may be found at www.thurgoodmarshallacademy.org.

Deadline & Submission:

1 Bidders meetings are planned for Dec. 19 and Dec. 27, 2023, 9 am (both sessions) at
2427 Martin Luther King Jr. Ave. SE, Washington, DC, 20020.
Bids/quotations should respond to the full RFP
Bids/quotations should not exceed 10-pages (plus contract) and a5 MB file-size limit
Email bids/quotations to dschlossman@tmapchs.org
Review of proposals will begin after January 12, 2024

= =4 =4 -4
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DISTRICT DEPARTMENT OF TRANSPORTATION

Notice of Funding Availability (NOFA)
National Electric Vehicle Infrastructure (NEVI) Formula Program Fiscal Year 2024 Grant
Request for Application Release Date: March 29, 2024
Application Submission Deadline: May 24, 2024

The District Department of Transportation (DDOT) will solicit detailed proposals from
organizations, businesses, or property owners to design, build, operate and maintain Direct
Current Fast Charging (DCFC) charging stations.

Under the National Electric Vehicle Infrastructure (NEVI) Formula Program, DDOT
received funding to invest in electric vehicle supply equipment (EVSE) and to build direct
current fast charging (DCFC) stations throughout the District of Columbia in accordance with
the programos guidance, specifications, and requirements. These stations will be connected to a
national network of Alternative Fuel Corridors (AFCs).

The District currently has five (5) existing federally designated electric vehicle AFCs.
Two are designated corridor-ready, the remaining three are corridor-pending. All corridors must
have a DCFC station, however priority will be given to corridor-pending AFCs. The corridors
are listed below.

AFC Corridor Limits Status

New York Ave (US-50) 5t St NW DC-Maryland NE Boundary | Ready

I-295 and Anacostia Freeway DC-Maryland SE DC-Maryland NE Boundary Ready
(DC-295) Boundary

[-395 and 1-695 DC-Virginia SW New York Ave and 1-295 Pending
Boundary

Rhode Island Ave (US-1/US-29) Connecticut Ave NW DC-Maryland Boundary Pending

Pennsylvania Ave SE Independence Ave SE DC-Maryland SE Boundary | Pending

DDOT requests proposals from potential grantees for project(s) to install DCFC charging
stations along existing AFCs with prioritized deployment along corridor-pending AFCs. Private
EVSE companies and other entities eligible are encouraged to apply with potential station sites
secured or in partnership with a host site location. The total NEVI grant amount is $16.7 million
over five years. Some of this amount will be used for labor and workforce training, planning,
outreach, and administration as allowed by NEVI guidelines. Amounts awarded to Applicants
will be decided at the time of award to provide the best coverage of EVSE and DCFC stations in
the District. Additional information on the Districtds AFC network and deployment plan can be
found at https://nevi.ddot.dc.gov/ .

Please refer to the full Request for Applications (RFA) for a detailed list of requirements.
The RFA will be available on March 29, 2024 and listed at the District Grants Clearinghouse on
the Office of Partnerships and Grant Services website. In addition, on January 25, 2023 at 1 PM
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DDOT will provide a one-time public webinar to discuss the NOFA and address preliminary
questions regarding the RFA. The submission deadline will be May 24, 2024.

For additional information or to receive the full RFA by email, please contact:

Tasin Malik

Planning and Sustainability Division
250 M Street SE

Washington, DC 20003

Phone: (202) 923-5931

Email: tasin.malik@dc.gov

NOTICE OF NON-DISCRIMINATION

In accordance with the D.C. Human Rights Act of 1977, as amended, D.C. Official Code §§2-
1401.01 et seq. (Act), the District of Columbia does not discriminate on the basis of (actual or
perceived: race, color, religion, national origin, sex, age, marital status, personal appearance,
sexual orientation, gender identity or expression, familial status, family responsibilities,
matriculation, political affiliation, genetic information, disability, source of income, status as a
victim of an intrafamily offense, or place of residence or business. Sexual harassment is a form
of sex discrimination which is prohibited by the Act. In addition, harassment based on any of the
above protected categories is prohibited by the Act. Discrimination in violation of the Act will
not be tolerated. Violators will be subject to disciplinary action.
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AVIS IMPORTANT

Ce document contient des informations importantes. Si vous avez besoin dbaide en Frangais ou si
vous avez des questions au sujet du présent avis, veuillez appeler le 202-527 - 5633. Dites au
représentant de service quelle langue vous parlez et loassistance doun interpr te vous serafournie
gratuitement. Merci.
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AVISO IMPORTANTE

Este documento contiene informacion importante. Si necesita ayuda en Espafiol o si tiene alguna pregunta
sobre este aviso, por favor llame al 202-527 - 5633. Inférmele al representante de atencién al cliente el
idioma que habla para que le proporcione un intérprete sin costo para usted. Gracias.

THONG BAO QUAN TR NG

Tai Ii u nay c6 nhiQu thdng tin quan tr ng. N/ quy vV cfn gi¥p L. vQti/hg Vi t, hoHbco thab mdb bQ
thong bao nay, xin g i 202-527 - 5633. N6i v. i ng€ itr[' i Li nthol Ia quy v mu” n néi chuy nb3ag
ti/hg Vi t LWehang t6i thu xJp ¢6 théng d ch vien L/ gitp quy vV ma khéng t n [ ng ndo. Xin ¢[m hn.
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DISTRICT DEPARTMENT OF TRANSPORTATION

PUBLIC SPACE COMMITTEE MEETING DATES

Below is the notice for the regularly scheduled public meetings for Calendar Year 2024:

Hearing Dates
January 25, 2024
February 22, 2024

March 28, 2024

April 25, 2024

May 23, 2024

June 27, 2024

July 25, 2024
August 22, 2024
September 26, 2024
October 24, 2024
November 21, 2024
December 19, 2024

To confirm attendance and location, please contact the Public
Space Committee at PublicSpace.Committee@dc.gov or
(202) 442-4960
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TWO RIVERS PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS
School Uniforms
Two Rivers PCS is soliciting price quotes from custom apparel companies to produce

school uniform tops. To request a copy of the RFP, email Tameka Faison at
procurement@tworiverspcs.org. Proposals are due by Friday, January 12, 2024.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 20435 of 2015 Jackson St 2019, LLC, as amended, pursuant to 11 DCMR
Subtitle X, Chapter 9, for a special exception pursuant to Subtitle G A 1201 from the rear yard
requirements of Subtitle G A405.2 to allow a new five-story detached building for use as a 10-unit
apartment house in the MU-4 Zone at 2015 Jackson Street, N.E. (Square 4219, Lot 812).12

HEARING DATES: April 21, September 29, and October 20, 2021
DECISION DATE: October 20, 2021
DECISION AND ORDER

This self-certified application was filed December 15, 2020 on behalf of 2015 Jackson St 2019,
LLC (fApplicanto), the owner of the property that is the subject of the application. Following a
public hearing, the Board voted to grant the application.

PRELIMINARY MATTERS

Notice of Application and Notice of Hearing. In accordance with Subtitle Y AA400.4 and 402.1,
the Office of Zoning provided notice of the application and of the public hearing, by letters dated
February 1, 2021, to the Applicant, the Office of Planning (iOP0), the District Department of
Transportation (ADDOTO0), the Office of Advisory Neighborhood Commissions, the
Councilmember for Ward 5 as well as the Chairman and three at-large members of the D.C.
Council, Advisory Neighborhood Commission (RANC0) 5C, the ANC in which the subject
property is located, Single Member District ANC 5C07, and the owners of all property within 200
feet of the subject property.® Notice was published in the District of Columbia Register on January
29, 2021 (68 DCR 1398) as well as through the calendar on the Office of Zoning website.

! This caption has been amended to reflect that the Applicant revised its proposal several times after the application
was filed. The application originally included a request for a special exception under Subtitle C A703.2 from the
vehicle parking requirements to allow a 12-unit apartment house. The Applicant withdrew that request after revising
the plans to include one vehicle parking space. (Exhibits 39, 43, 51B.) After further revision of the plans, the Applicant
added a request for a special exception from side yard requirements to allow a 10-unit apartment house with one
vehicle parking space. (Exhibit 64B.) The Applicant later withdrew the request for side yard relief. (Exhibit 68A.)

2 By orders issued August 25, 2023, the Zoning Commission approved text amendments changing the name of the
zone district as well as the development standards at issue in this proceeding. (See Zoning Commission Orders 18-16
and 19-27.) This proposed order reflects the zoning provisions in effect at the time of the Boardds vote at the conclusion
of the public hearing.

% The public hearing was originally scheduled for April 21, 2021 and was postponed several times, including twice at
the Applicantds request.
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Party status. Pursuant to Subtitle Y A403.5, the Applicant and ANC 5C were automatically parties
in this proceeding. The Board received no requests for party status.

Applicantés case. The Applicant provided evidence and testimony from Samuel Forman, the
project architect, and Vinayak Saxena, representing the owner of the subject property, in support
of the request for zoning relief needed for the planned redevelopment of the subject property with
a new 10-unit apartment house.

OP Report. By supplemental report dated October 13, 2021, the Office of Planning recommended
approval of the application as finally amended. (Exhibit 65.)

DDOT Report. By report dated April 9, 2021, the District Department of Transportation stated no
objection to approval of the original application that sought rear yard and parking relief, subject to
a condition related to the provision of long-term bicycle parking. (Exhibit 34.)

ANC Report. At a public meeting on May 19, 2021, with a quorum present, ANC 5C voted not to
support the application as originally submitted. The ANC report incorporated a report from the
commissioner for SMD 5C07 that opposed the Applicantis project and asserted that a 12-unit
apartment house would create adverse impacts on the surrounding area especially with respect to
traffic and neighborhood character. (Exhibit 44.)

Persons in support. The Board received letters in support of the application from persons living
near the subject property, who stated that the Applicantds proposal would not result in any adverse
impacts, including with respect to parking.

Persons in opposition. The Board received letters in opposition to the application from persons
living near the subject property. The persons in opposition generally objected to the density of the
Applicantés proposal and asserted that the project was inconsistent with the surrounding
neighborhood and would create adverse impacts relating to parking and traffic.

FINDINGS OF FACT
1. The property that is the subject of this application is an interior lot on the south side of Jackson
Street, N.E. between 20™ and 22" Streets, with the address 2015 Jackson Street, N.E. (Square
4219, Lot 812).

2. The subject property is rectangular, 55 feet wide and 52 feet deep. The lot area is 2,860 square
feet.

3. The west side lot line abuts a public alley 10 feet wide that provides access to both Jackson
and 20" Streets.

BZA ORDER NO. 20435
PAGE NO. 2
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10.

11.

12.

13.

14.

15.

A building restriction line extends across the north side of the subject property at a distance of
15 feet from Jackson Street.

The subject property was improved with a two-story detached building formerly used as a
principal dwelling. The dwelling had a rear yard that was nine feet deep.

The Applicant proposed to raze the existing building and redevelop the subject property with
a new apartment house.

The apartment house will contain 10 dwelling units, planned as a mix of one- and two-bedroom
units. One dwelling unit will be dedicated as an Inclusionary Zoning (iilZ0) unit.* The
Applicant identified the 1Z unit as Unit #2, a two-bedroom unit on the first floor. (Exhibit 64A1
atp. 3.

The new building will be five stories and 46 feet, eight inches in height, where a maximum of
50 feet is permitted. (Subtitle G A403.1.)

The cellar level will contain one dwelling unit and a bicycle storage room. The first through
third floors will each contain two dwelling units. The upper levels (the fourth and fifth floors)
will provide three two-story dwelling units.

The front (north) fa-ade of the new building will provide balconies, 14 feet wide by four feet
deep, on the second through fourth floors for six of the dwelling units. The three upper-level
units will have access to decks on the fifth floor or the roof.

The east side fa-ade will not have any windows. The rear (south) fa-ade will have windows
set at an angle such that no window will provide views into a window on any adjacent building
within 40 feet. (Exhibit 64A1.)

The south (rear) fa-ade of the new building will be set back at least three feet from the rear lot
line on the first floor. The setback will continue on the upper floors in the eastern half of the
building, while the western portion of the south fa-ade will be built to the rear lot line.

The floor area ratio (IFARO0) of the new building will be 2.8, where a maximum of 3.0 FAR is
permitted in an 1Z development. (Subtitle G A402.2.)

The lot occupancy at the subject property will be 70.7 percent, where a maximum of 75 percent
is permitted in an 1Z development. (Subtitle G A404.1.)

One vehicle parking space will be provided on the west side of the subject property, accessible
from the abutting alley.

4 See Subtitle C, Chapter 10 (Inclusionary Zoning).

BZA ORDER NO. 20435
PAGE NO. 3
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16.

17.

18.

19.

20.

21.

22,

23.

24,

25.

26.

A trash storage area will be provided at the rear of the subject property adjacent to the parking
space.

The neighborhood surrounding the subject property contains predominantly commercial uses
to the south and east along Rhode Island Avenue and low- to moderate-density residential
development to the north and west across Jackson Street.

Square 4219 is triangular, bounded by Jackson Street on the north, 20" Street on the west, and
Rhode Island Avenue on the south. The widest portion of the square is to the west.

Properties to the east of the subject property are through lots with frontage on both Rhode
Island Avenue and Jackson Street. The buildings on those lots are one- or two-story buildings
with primary entrances on Rhode Island Avenue and are predominantly devoted to commercial
uses.

The abutting property to the east (2062 Rhode Island Avenue) contains a two-story building
used as a church. The upper floors have balconies that extend from the rear of the building.
The rear portion of the abutting property is paved and used as a driveway to a garage in the
lower level of the building as well as for parking.

The properties abutting the subject property to the south (2026 Rhode Island Avenue) contain
one- or two-story buildings that front on Rhode Island Avenue and are devoted to
commercial/retail uses.

The subject property is located in a Mixed-Use (MU) zone, MU-4.

The boundary of the MU-4 zone extends along Jackson Street in the eastern portion of Square
4219 to the alley that abuts the subject property to the west. The majority of properties in
Square 4219, which front on Rhode Island Avenue to the south, are zoned MU-4.

Properties in the northwest corner of Square 4219, fronting on Jackson or 20" Street, as well
as properties to the north, across Jackson Street from the subject property, are located in a
Residential House zone, R-1-B.

The Mixed-Use (MU) zones provide for mixed-use developments that permit a broad range of
commercial, institutional, and multiple-dwelling-unit residential development at varying
densities. (Subtitle G A100.1.) In the MU zones, buildings may be entirely residential, or may
be a mixture of non-residential and residential uses. (Subtitle G A100.4.)

The MU zones are designed to provide facilities for housing, shopping, and business needs,
including residential, office, service, and employment centers. (Subtitle G A 100.2.) The
purposes of the MU zones are (a) to provide for the orderly development and use of land and
structures in the MU zones, characterized by a mixture of land uses, (b) to provide for a varied

BZA ORDER NO. 20435
PAGE NO. 4
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27.

mix of residential, employment, retail, service, and other related uses at appropriate densities
and scale throughout the city, (c) to reflect a variety of building types, including shop-front
buildings that may include a vertical mixture of residential and non-residential uses, buildings
made up entirely of residential uses, and buildings made up entirely of non-residential uses,
(d) to encourage safe and efficient conditions for pedestrian and motor vehicle movement, (e)
to ensure that infill development is compatible with the prevailing development pattern within
the zone and surrounding areas, (f) to preserve and enhance existing commercial nodes and
surroundings by providing an appropriate scale of development and range of shopping and
service opportunities, and (g) to ensure that buildings and developments around fixed rail
stations, transit hubs, and streetcar lines are oriented to support active use of public
transportation and safety of public spaces. (Subtitle G A100.3.)

The MU-4 zone is intended (a) to permit moderate-density mixed-use development, (b) to
provide facilities for shopping and business needs, housing, and mixed uses for large segments
of the District of Columbia outside of the central core, and (c) to be located in low- and
moderate-density residential areas with access to main roadways or rapid transit stops, and
include office employment centers, shopping centers, and moderate bulk mixed-use centers.
(Subtitle G A400.3.)

CONCLUSIONS OF LAW AND OPINION

The Applicant seeks a special exception pursuant to Subtitle G A 1201 from the rear yard
requirements of Subtitle G A405.2 to allow a new five-story detached building for use as a 10-unit
apartment house in the MU-4 zone at 2015 Jackson Street, N.E. (Square 4219, Lot 812). The
Board is authorized under A 8 of the Zoning Act (D.C. Official Code A 6-641.07(g)(2) (2012
Repl.)), to grant special exceptions, as provided in the Zoning Regulations, where, in the judgment
of the Board, the special exception will be in harmony with the general purpose and intent of the
Zoning Regulations and Zoning Maps and will not tend to affect adversely the use of neighboring
property in accordance with the Zoning Regulations and Zoning Map, subject to specific
conditions. (See 11 DCMR Subtitle X A901.2.)

Pursuant to Subtitle G A405.2, a minimum rear yard of 15 feet is required in the MU-4 zone. The
Applicant proposed a new building without a rear yard. The Board is authorized to grant relief
from specific development standards, including the rear yard requirement, as a special exception
subject to certain requirements where, in the judgment of the Board, the special exception will be
in harmony with the general purpose and intent of the MU zone, the Zoning Regulations, and
Zoning Maps, and will not tend to affect adversely the use of neighboring property, in accordance
with the Zoning Regulations and Zoning Maps.® (Subtitle G AA1200.1, 1200.4.) Specifically, the

5 These criteria are also the general standards for the Boardds approval of a special exception set forth in Subtitle X A
901.2, which states that the Board is authorized under A8 of the Zoning Act, D.C. Official Code A6-641.07(g)(2), to
grant special exceptions where, in the judgment of the Board, the special exceptions will be in harmony with the
general purpose and intent of the Zoning Regulations and Zoning Maps and will not tend to affect adversely the use
of neighboring property in accordance with the Zoning Regulations and Zoning Maps.
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Board may grant relief from the rear yard requirements provided that (a) no apartment window
will be located within 40 feet directly in front of another building, (b) no office window will be
located within 30 feet directly in front of another office window, nor 18 feet in front of a blank
wall, (c) in buildings that are not parallel to the adjacent buildings, the angle of sight lines and the
distance of penetration of sight lines into habitable rooms must be considered in determining
distances between windows and appropriate yards, and (d) an applicant must provide for service
functions, including parking and loading access and adequate loading areas. (Subtitle G A1201.1.)
As required under Subtitle G A1201.1(e), the application was submitted to the Office of Planning
for coordination, review, report, and impact assessment, along with written reviews from relevant
District of Columbia departments and agencies, including the Department of Transportation.

Based on the findings of fact, and having given great weight to the recommendation of the Office
of Planning and to the issues and concerns stated by ANC 5C, the Board concludes that the
application satisfies the requirements for approval of a special exception under Subtitle G A1201
from the rear yard requirements of Subtitle G A405.2 to allow a new five-story apartment house
without meeting the rear yard requirements of the MU-4 zone. As shown on the plans submitted
by the Applicant, the new apartment house will not provide any windows that would be located
within 40 feet directly in front of another building. The Applicantds project will not result in any
office window located within 30 feet directly in front of another office window, nor 18 feet in front
of a blank wall. The new apartment house will not be sited parallel to the buildings to the south
that have a rear lot line in common with the subject property. The angle of sight lines and the
distance of penetration of sight lines into habitable rooms that the Applicant proposed will preclude
direct views into any existing windows and will provide sufficient distances between windows and
yards. The Board credits OPgs testimony that these aspects of the Applicantds proposal i the
planned angle of the windows and the distance between the new apartment house and existing
buildings T are consistent with the intent of the Zoning Regulations to provide privacy and to
minimize sight line issues between buildings.

The Board concludes that the new apartment house will provide adequately for service functions,
given that the development will meet zoning requirements for vehicle parking and that the Zoning
Regulations do not state any requirements for loading access or loading areas for the project. The
elimination of the rear yard at the subject property will not alter the service functions of any
adjoining property because the existing alley does not abut the subject property along its rear lot
line and the nearby through lots use the rear portions of those properties for parking and trash
collection. The Board notes that the DDOT report did not state any objection to the provision of
service functions as proposed in the application.

The Board concludes that approval of the requested special exception will be in harmony with the
general purpose and intent of the MU zone, the Zoning Regulations, and Zoning Maps. The
Mixed-Use zones permit multiple-dwelling-unit residential development at varying densities, and
are designed to provide facilities for housing, among other uses. Approval of the requested special
exception will be consistent with the purposes of the MU zones to provide for the orderly
development and use of land and structures, to provide for a varied mix of residential, employment,
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retail, service, and other related uses at appropriate densities and scale, to reflect a variety of
building types that may include a building made up entirely of residential uses, to encourage safe
and efficient conditions for pedestrian and motor vehicle movement, and to ensure that infill
development is compatible with the prevailing development pattern within the zone and
surrounding areas. Approval of the requested special exception will be consistent with the intent
of the MU-4 zone to permit moderate-density mixed-use development and to provide facilities for
housing outside of the central core in a low- and moderate-density residential area with access to
main roadways or rapid transit stops. The Applicantis planned building will comply with
applicable development standards, other than the rear yard requirement, as well as with an existing
building line restriction at the front of the lot, which resulted in the siting of the new apartment
house toward the rear of the lot.

The Board also concludes that approval of the requested special exception will not tend to affect
adversely the use of neighboring property in accordance with the Zoning Regulations and Zoning
Maps. The lack of a rear yard setback will not adversely affect the light and air available to
adjoining properties, which are improved with one- or two-story buildings used predominantly for
commercial purposes, such that the adjoining rear yards are not devoted to open space in support
of residential uses but are used predominantly for parking and trash storage. As already discussed,
the windows in the new apartment house will not compromise the privacy available to any nearby
building, because the new and existing buildings will not be located parallel to each other and will
be at a sufficient distance, especially considering that the windows on the south fa-ade of the
apartment house will be placed at an angle rather than providing views directly toward the
buildings fronting on Rhode Island Avenue.

The new apartment house will provide a setback of three feet from the rear lot line on the eastern
portion of the building, which will be closest to the balconies at the rear of the existing building
on the abutting property to the east. The Board does not find that approval of the requested rear
yard relief will adversely affect the use of the abutting property, which is a through lot with a side
lot line in common with the subject property, such that the balconies do not face the rear lot line
of the Applicantds property.

Great weight. The Board is required to give figreat weighto to the recommendation of the Office
of Planning. (D.C. Official Code A6-623.04 (2012 Repl.).) For the reasons discussed above, the
Board agrees with OPds recommendation that, in this case, the application, as finally amended,
should be approved.

The Board is also required to give figreat weighto to the issues and concerns raised by the affected
ANC. (Section 13(d) of the Advisory Neighborhood Commissions Act of 1975, effective March
26, 1976 (D.C. Law 1-21; D.C. Official Code A 1-309.10(d)(3)(A) (2012 Repl.)).) In this case,
ANC 5C voted not to support the application as originally submitted, citing adverse impacts
attendant to the 12-unit apartment house initially proposed by the Applicant, especially with
respect to parking, traffic, and neighborhood character. The ANCos position was based in part on
a report prepared by the commissioner for SMD 5C07, which asserted that the project would create
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adverse impacts on the owners of nearby properties along Jackson Street in light of the number of
dwelling units planned, the lack of adequate on-site parking, and the increase in traffic likely to be
generated in the vicinity. The Board credits the ANC0s perspective but did not find its lack of
support a persuasive reason to deny the application. The ANC did not state any issues or concerns
pertaining to the request for relief from the rear yard requirement, but opposed the application on
grounds for which no zoning relief was requested; that is, the number of dwelling units in the
planned building and the Applicantds decision not to provide more than one vehicle parking space.
The ANC did not contend that the application failed to meet the requirements for approval of the
requested rear yard relief.

Based on the findings of fact and conclusion of law, the Board concludes that the Applicant has
satisfied the burden of proof with respect to the request for a special exception pursuant to Subtitle
G A1201 from the rear yard requirements of Subtitle G A405.2 to allow a new five-story detached
building for use as a 10-unit apartment house in the MU-4 zone at 2015 Jackson Street, N.E.
(Square 4219, Lot 812). Accordingly, it is ORDERED that the application is GRANTED
consistent with the plans submitted as Exhibits 64A1 and 64A2 in the record.

VOTE: 5-0-0 (Frederick L. Hill, Lorna L. John, Carl H. Blake, Chrishaun S. Smith, and
Peter G. May to APPROVE)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: December 4, 2023

PURSUANT TO 11 DCMR SUBTITLE Y A604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y A604.7.

PURSUANT TO 11 DCMR SUBTITLE Y A702.1, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS UNLESS, WITHIN SUCH TWO-YEAR PERIOD, THE
APPLICANT FILES PLANS FOR THE PROPOSED STRUCTURE WITH THE
DEPARTMENT OF BUILDINGS FOR THE PURPOSE OF SECURING A BUILDING
PERMIT, OR THE APPLICANT FILES A REQUEST FOR A TIME EXTENSION PURSUANT
TO SUBTITLE Y A705 PRIOR TO THE EXPIRATION OF THE TWO-YEAR PERIOD AND
THE REQUEST IS GRANTED. PURSUANT TO SUBTITLE Y A 703.14, NO OTHER
ACTION, INCLUDING THE FILING OR GRANTING OF AN APPLICATION FOR A
MODIFICATION PURSUANT TO SUBTITLE Y AA703 OR 704, SHALL TOLL OR EXTEND
THE TIME PERIOD.
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PURSUANT TO 11 DCMR SUBTITLE Y A604, APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR THE
RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE. AN
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE BOARD
AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE
BOARD OF ZONING ADJUSTMENT.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE A2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.
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BOARD OF ZONING ADJUSTMENT
NOTICE OF VIRTUAL PUBLIC MEETING

TIME AND PLACE: Wednesday, February 7, 2024, @ 9:30 a.m.
Via WebEXx & YouTube (Office of Zoning): https://dcoz.dc.gov/BZA02-07-2024

TO CONSIDER THE FOLLOWING: The Board of Zoning Adjustment will adhere to the
following schedule but reserves the right to hear items on the agenda out of turn.

EXPEDITED REVIEW

WARD TWO

Application of:

Risa Reid and Leland Stratton

Case No.: 21062
Address: 932 O Street N.W. (Square 367, Lot 844)
ANC: 2G
Relief: Special Exceptions from:
f the lot occupancy requirements of Subtitle E A210.1 (pursuant to Subtitle E
A5201.1 and Subtitle X A901.2)
f the accessory building area requirements of Subtitle E A5003.1 (pursuant to
Subtitle E A5201.1 and Subtitle X A901.2)
Project: To construct a two-story addition to an existing accessory building, of an existing

semi-detached, two-story with cellar, principal dwelling unit in the RF-1 Zone.

WARD THREE

Application of:

Leslie-Wagner Cruz and Enrique Cruz

Case No.: 21063
Address: 2835 Hurst Terrace N.W. (Square 367, Lot 844)
ANC: 3D
Relief: Special Exception from:
f the side yard requirements of Subtitle D A208.7 (pursuant to Subtitle D A
5201.1 and Subtitle X A901.2)
Project: To construct a one-story addition to an existing, detached, three-story with

basement, principal dwelling unit in the R-1B Zone.
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PLEASE NOTE:

This public hearing will be held virtually through WebEXx. Information for parties and the public
to participate, view, or listen to the public hearing will be provided on the Office of Zoning website
and in the case record for each application or appeal by the Friday before the hearing date.

The public hearing in these cases will be conducted in accordance with the provisions of Subtitles
X and Y of the District of Columbia Municipal Regulations, Title 11, including the text provided
in the Notice of Emergency and Proposed Rulemaking adopted by the Zoning Commission on
May 11, 2020, in Z.C. Case No. 20-11.

Individuals and organizations interested in any application may testify at the public hearing via
WebEXx or by phone and are strongly encouraged to sign up to testify 24 hours prior to the start of
the hearing on OZos website at https://dcoz.dc.gov/ or by calling Robert Reid at 202-727-5471.
Pursuant to Subtitle Y, Chapter 2 of the Regulations, the Board may impose time limits on the
testimony of all individuals and organizations.

Individuals and organization may also submit written comments to the Board by uploading
submissions via 1ZIS or by email to bzasubmissions@dc.gov. Submissions are strongly
encouraged to be sent at least 24 hours prior to the start of the hearing.

Do you need assistance to participate?
*Note that party status is not permitted in Foreign Missions cases.

Do you need assistance to participate?

Amharic

F  DNFj ADEn @EELoRNL?

ENSE UDEn WE'EFOBS h& EhTh UDEn y0vo~Op (606 h& -~ ENDG )
WE'ESORS Ul WRT VERd] Iy ES £$6 LRS AnoT LEVW GYD (202) 727-

0312 h& L& v Zelalem.Hill@dc.gov &0STT UsUe uQuonOpE drd [sAs T

Chinese

L o 7" HE o b ZeeHil
- ~ (202) 727-0312 p Zelalem.Hill@dc.gov® =~ @ L A

French

Avez-vous besoin dbassistance pour pouvoir participer ? Si vous avez besoin déam®nagements sp@ciaux
ou déune aide linguistique (traduction ou interpr@tation), veuillez contacter Zee Hill au (202) 727-0312 ou
"~ Zelalem.Hill@dc.gov cing jours avant la r@union. Ces services vous seront fournis gratuitement.

Korean
V4 AlEH 4YF % EW?
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N TV £ Wu- ~t, EINLAXGEKS T K ) % Az, o=
&/ ZeeHill'PZ (202) 727-0312T1 & A- t Zelalem.Hill@dc.govt $y WL 5 A
éenyo.+¥ - EAXGIKI BT £ Yyo.

Spanish

aNecesita ayuda para participar?

Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traducci- n o

interpretaci- n), por favor comunquese con Zee Hill llamando al (202) 727-0312 o escribiendo a
Zelalem.Hill@dc.gov cinco d?as antes de la sesi- n. Estos servicios ser8n proporcionados sin costo alguno.

Vietnamese

Qu2v c- cfntr givp g® LW tham gia kht ng?

NJu qu2 Vv cfn thu x/p LHc bi t hottc tr gi¥e vQ ng*n ng, (bi°n d ch hottc thtng d ch) xin vui |, ng li°n h
v, i Zee Hill tli (202) 727-0312 hotic Zelalem.Hill@dc.gov tré cntmngy. C8&cdchv, n“yho 'nto™n
mi_n ph2.

FOR FURTHER INFORMATION, CONTACT THE OFFICE OF ZONING AT (202) 727-6311.

FREDERICK L. HILL, CHAIRPERSON
LORNA L. JOHN, VICE-CHAIRPERSON
CHRISHAUN SMITH, MEMBER,
NATIONAL CAPITAL PLANNING COMMISSION
A PARTICIPATING MEMBER OF THE ZONING COMMISSION
CLIFFORD W. MOY, SECRETARY TO THE BZA
SARA A. BARDIN, DIRECTOR, OFFICE OF ZONING
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
ZONING COMMISSION ORDER NO. 15-24C
Z.C. Case No. 15-24C
Gallaudet University and JBG/6™" Street Associates, LLC
(Second-Stage PUD Approval @ Parcel 129/112)
March 9, 2023

Pursuant to notice, at its March 9, 2023 public meeting, the Zoning Commission for the District of
Columbia (fCommissiono) considered the application (AApplicationo) of Gallaudet University and
JBG/6™ Street Associates, LLC (collectively, the iApplicantd) requesting review and approval of
a Second-Stage Planned Unit Development (iPUDO) for the property located at 1331 5%
Street, N.E. (Parcel 129/112, the fiPropertyo or fiParcel 40) under the Zoning Regulations (Title 11
of the District of Columbia Municipal Regulations, Zoning Regulations of 2016, to which all
subsequent citations refer unless otherwise specified). The Commission considered the
Application pursuant to the Commissionés Rules of Practice and Procedure codified in Subtitle Z
of the Zoning Regulations. For the reasons stated below, the Commission APPROVES the
Application.

SUMMARY ORDER

Background and Prior Approvals

1. Pursuant to Z.C. Order No. 15-24/15-24A, the Commission approved a First-Stage PUD
for the Property under the 1958 Zoning Regulations then in effect, as part of an overall
four-parcel PUD (fiFirst-Stage PUDO), of which the Property constitutes Parcel 4. The
First-Stage PUD established the height, massing, and uses for the overall PUD, including
the Property, as well as flexibility for these considerations, and set forth the approved
benefits and amenities of the PUD.

2. As part of the First-Stage PUD, the Commission approved a related Zoning Map
Amendment for all four parcels from the C-M-1 zone to the C-3-A zone for Parcels 1 and
2 and the C-3-C zone for Parcel 3 and the Property.

3. Parcel 4 is the third phase of the overall PUD to move forward, following Parcels 2 and 3,
with Parcel 1 being the final phase of development. The First-Stage PUD approved a
mixed-use development with ground-floor retail uses and multifamily residential use on
the upper stories and with an FAR of approximately 7.86 and maximum height of 120 feet
(the AiProjecto).!

4, Pursuant to Z.C. Order No. 15-24B, the Commission approved a Modification of
Significance to the First-Stage PUD for Parcels 1, 2, and 3 and also granted Second-Stage
PUD approval for Parcels 2 and 3. Order No. 15-24B did not modify the approval for the
Property, which was not included in that application.

! The First-Stage PUD also granted flexibility to devote a portion of the residential space instead to office use, which
the Applicant is not pursuing.
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Parties

5. Gallaudet University is the landowner of the Property, and JBG/6" Street Associates LLC,
an affiliate of JBG Smith, is the ground lessee.

6. Advisory Neighborhood Commissions (FANC0) 5D and 6C are automatically parties to the
proceedings as an fiaffected ANCO pursuant to Subtitle Z AA101.8 and 403.5(b). ANC 5D
is the ANC in which the Property is located; ANC 6C is located across Florida Avenue to
the south of Parcel 1.

7. No other requests for party status were received.

Notice )

8. Pursuant to Subtitle Z A300.7, the Applicant mailed a Notice of Intent to File the
Application on May 31, 2022, to ANC 5D, ANC 6C, and the owners of all other property
within 200 feet of the Property. (Exhibit [iEx.0] 3B.) On July 20, 2022, the Applicant
served the Application on the D.C. Office of Planning (OP0), the District Department of
Transportation (iDDOT0), ANCs 5D and 6C as attested to by the certificate of service
included in the Application. (Ex. 2.)

9. On December 20, 2022, pursuant to Subtitle Z A402, the Office of Zoning (0Z0) sent
notice of the February 13, 2023 public hearing, and published notice of the public hearing
in the December 30, 2022, District of Columbia Register (69 DCR 015515 et seq.) as well
as on the calendar on OZs website. (Ex. 14, 15, 16.)

10. Pursuant to Subtitle Z AA402.8-402.10, the Applicant submitted affidavits of posting and

maintenance dated January 4, 2023, and February 8, 2023, respectively, confirming all
posting and maintenance requirements were met. (Ex. 18 and 22.)

Property and Current Zoning

11.

12.

13.

The Property consists of approximately 78,936 square feet of land area located in the
Florida Avenue Market (iMarketo) neighborhood in Northeast, D.C. in Ward 5. The
Property is bounded by Penn Street, N.E. to the north, 6 Street, N.E. to the east, private
property to the south, and 5™ Street, N.E. to the west. (Ex. 3.)

The Property is currently used for private surface parking and construction staging for
neighboring development and includes two dated pavilion structures. (Ex. 3.)

Pursuant to the First-Stage PUD, the Property is located in the C-3-C zone. (Ex. 3.)

Comprehensive Plan (Title 10-A DCMR)

14.

The Property is designated as mixed-use High Density Commercial, Medium Density
Residential, and Production Distribution and Repair on the Future Land Use Map
(AFLUMO) of the Comprehensive Plan for the National Capitol, Title 10-A DCMR (DC
Law 24-20, effective August 21, 2021) (iComprehensive Plano or fiPlano). The Property
is designated as Institutional on the Comprehensive Planis Generalized Policy Map
(AGPMO).

Z.C. ORDER No. 15-24C
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15.

As part of the First-Stage PUD, the Commission made extensive findings in concluding
that the Project is not inconsistent with the Comprehensive Plands FLUM, GPM, City-Wide
and Area Elements, and Florida Avenue Market Study Small Area Plan (iSmall Area
Plano). (Ex. 3; Z.C. Order No. 15-24/15-24A at Findings of Fact (fiFF0) Nos. 71, 73, 74(a)-
(M, 75(a)-(9), 96, 116; Conclusions of Law (RCOLO0) No. 14.)

Summary of the Application

16.

17.

18.

The Project consists of a mixed-use building with approximately 647 multifamily
residential units, approximately 43,105 square feet of ground-floor commercial use, and
approximately 349 below-grade parking spaces. The Project will be constructed to a
maximum height of 120 feet, a maximum FAR of approximately 7.86, and lot occupancy
of approximately 90.1%. (Ex. 27A.)

The First-Stage PUD granted flexibility to include office use in the mix of uses on the
Property and flexibility from the loading and side yard requirements. The Applicant is
foregoing the flexibility for office use and no longer requires the approved loading and side
yard flexibility. (Ex. 3.)

In addition to the initial Application and testimony at the public hearing, the Applicant
made the following submissions into the record, which updated and supplemented the
Application:

1 A December 2, 2022 pre-hearing submission, with information and materials
responding to the comments and questions raised by the Commission at the
November 10, 2022 public meeting, and by OP in its setdown report dated October
31, 2022, including making refinements to the Project design and agreeing to OPfs
suggested condition that the Project be designed to be LEED Gold v.4, and that
5000 square feet of the plaza space be reserved for the general public. (Ex. 12-
12C.);

A December 30, 2022 Comprehensive Transportation Review (iCTR0) (Ex. 17A.);
A January 24, 2023 supplemental pre-hearing submission, containing updated plans
and other supporting information. (Ex. 19-19C.) The pre-hearing submission
included a supplement to the Racial Equity Analysis provided with the Application
(Ex. 3l.) evaluating the Applicationds consistency with the Comprehensive Plan
when viewed through a racial equity lens. This was not a requirement at the time
when the First-Stage PUD was approved by the Commission but is now part of the
Commissionds consideration of whether an Application is not inconsistent with the
Comprehensive Plan. The Applicantés Racial Equity Analysis? (Ex. 19C.) stated
that the Application will advance Comprehensive Plan racial equity goals by
redeveloping an underutilized site with a Project including approximately 647 new
housing units, with affordable units, and sustainable design features; providing
ground-floor retail and a 5000 square foot publicly accessible plaza to support a
dynamic pedestrian experience along with proposed streetscape improvements;

= =4

2 The Applicantés Racial Equity Analysis (provided at Ex. 31 and 19C) is responsive to the Commissionds initial
Racial Equity Analysis Tool, which was released in April of 2022. The Commission released a revised Racial
Equity Analysis Tool on February 3, 2023; however, the revised tool was not utilized in the Commissionds
evaluation of this Application.

Z.C. ORDER No. 15-24C
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19.

providing potential employment opportunities through the businesses that will
occupy newly created retail space; and not resulting in direct displacement of any
existing residents; (1d.)

1 A February 11, 2023 hearing submission, including the Applicantds presentation
and updated Transportation Demand Management Plan (iTDM Plano) (Ex. 24-
24D.); and

1 A February 27, 2023 post-hearing submission, including final updated plans for the
Project and information in response to the questions raised by the Commission at
the February 13, 2023 public hearing, on the Application. (Ex. 27-27A11))
Specifically, the Applicant provided additional information regarding the market
basis for the Projectds proposed unit mix, which includes 193 one-bedrooms and 84
two or more bedrooms. The Applicant stated that its regression analysis of supply
and demand data across multiple sources shows that larger units within the
Propertyds submarket have lower demand and struggle to be leased because two-
person households are the average in the Planning Area (Upper Northeast Area
Element) and the area currently benefits from a greater supply of larger housing
types compared to other parts of the District. For these reasons, the Applicant is
confident that the proposed unit mix is appropriate for the Project and will most
effectively meet the housing demand in light of its location and overall program.
(Ex. 27.)

On March 24, 2023, the Applicant filed draft findings of fact and conclusions of law. (Ex.
28.)

Zoning Commission Consideration of the Application

20.

21.

22,

At a November 10, 2022, virtual public meeting, the Commission considered the
Application and voted to set the Application down for a public hearing.

The Commission held a public hearing on the Application pursuant to notice via
videoconference at 4:00 p.m. on February 13, 2023.

At a March 9, 2023, virtual public meeting, the Commission took final action to approve
the Application by a vote of 4-0-1.

PUD Evaluation Standards

Balancing Standard (Subtitle X A304.3)

23.

For the reasons set forth in the record and summarized in this Order and in Z.C. Order No.
15-24/15-24A, the Applicant asserted that the development incentives requested, and the
adverse impacts of the PUD are appropriate and fully justified given the public benefits,
project amenities, and positive impacts of the PUD. The Application noted that the First-
Stage PUD granted flexibility to include office use in the mix of uses on the Property,
which the Applicant is now foregoing; and flexibility from the loading and side yard

Z.C. ORDER No. 15-24C
Z.C.CAste No. 15-24C
PAGE 4

016051



DISTRICT OF COLUMBIA REGISTER VOL. 70 - NO. 50 DECEMBER 15, 2023

requirements, which is no longer required. Further, the Applicant is not requesting any
additional zoning flexibility in this Application. (Ex. 3.)

Not Inconsistent with the Comprehensive Plan (Subtitle X A304.4(a))

24,

25.

26.

In Z.C. Order No. 15-24/15-24A, the Commission concluded that the First-Stage PUD,
including its proposed height, density, and mix of uses, were not inconsistent with the
Comprehensive Plan. Since that time, the Comprehensive Plan has been amended, with a
particular focus on advancing racial equity. In this Application, the Applicant stated that
the PUD remains not inconsistent with the Comprehensive Plan, as amended. (Ex. 3, 3,
19C))

The Projectos height, density and mix of uses are fully consistent with the First-Stage PUD
and remain consistent with the Propertyds High Density Commercial, Medium Density
Residential, and Production Distribution and Repair designations on the FLUM and
Institutional designation on the GPM, as the Commission previously concluded. (EX. 3.)

The Project is not inconsistent with the Comprehensive Plan when considered through a
racial equity lens. The Project advances racial equity through multiple outcomes, per
10-A DCMR A213.6, by:

1 Transforming a currently underutilized site into a vibrant mixed-use community
without resulting in any direct displacement of residents given that the Property is
not currently improved with housing;

1 Providing approximately 647 new residential units where no housing currently
exists and setting aside a minimum of 10% of the residential gross floor area as
below-market (Inclusionary Zoning) housing, with the majority of such set-aside
reserved for households earning 50% of MFI;

1 Providing a significantly improved pedestrian experience surrounding the Property,
including a 5,000-square foot publicly accessible plaza on 5 Street, N.E. which is
in addition to the 65,000 square feet of open space provided by the overall PUD;

1 Incorporating sustainable features to achieve LEED v.4 Gold design standards,
resulting in a better environmental condition for the site and surrounding
community as compared to the types of uses permitted under the Propertyos prior
industrial zoning; and

1 Creating employment through the businesses that will occupy the newly created
commercial space, in addition to the many short-term employment opportunities
that will be created for the Projectds construction. The overall PUDGs employment
benefits also will include 10,000 square feet of space reserved for Maker Space use,
5,000 square feet of retail space reserved for deaf and hard-of-hearing
entrepreneurs, executing a First Source employment agreement, and a commitment
to hiring a minimum of two Gallaudet students per year as interns or employees
throughout active construction of the PUD across all four parcels.

(Ex. 3l,and 19C.)
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27.

28.

The Project also advances racial equity as a process, consistent with the Comprehensive
Plan, 10-A DCMR A213.6, through the Applicantés successful community engagement
efforts, as evidenced by ANC 5Dés support for the Project.® (Ex. 31, 19C, 26.)

The PUD remains consistent with many other policies and goals of the Comprehensive
Plands Citywide and Area Elements and the Small Area Plan. (Ex. 3, 31.)

No Unacceptable Project Impacts (Subtitle X A304.4(b))

29.

In Z.C. Order No. 15-24/15-24A, the Commission concluded that the PUD was consistent
with the scale and character of the surrounding area, the impacts of the PUD on city
services were not unacceptable, and the transportation impacts were acceptable given the
quality of the public benefits of the PUD. The Project is consistent with the First-Stage
PUD, and the Applicant asserted that the impacts of the PUD remain acceptable for the
reasons set forth in Z.C. Order No. 15-24/15-24A and for the following reasons:

1 Zoning and Land Use Impacts. The Application is consistent with the zone
categories, uses, and height and density parameters already approved by the
Commission in the First-Stage PUD. The zoning, uses, height, and density all
remain compatible with the surrounding area; (Ex. 3.)

1 Housing Impacts. The Project contributes 647 new units of multifamily housing in
a transit-oriented location where no housing exists currently (and where the
underlying non-PUD zoning did not allow residential use). The Project adds
affordable housing at a lower MFI level than what is otherwise required and
includes a mix of unit types that will accommodate a variety of household sizes;
(Ex. 3.)

1 Economic Impacts. The Project generates multiple sources of direct revenue for the
District, including property tax revenue, sales tax revenue from its commercial
establishments, and income tax from its new residents. The Project also generates
secondary benefits, such as sales tax revenue associated with its new residents. The
Project has positive economic impacts on nearby neighborhood-serving businesses
because the Project adds many new residents who will support such businesses;
(Ex. 3.)

1 Open Space, Urban Design, and Massing Impacts. The Project has favorable
impacts on the public realm through the inclusion of open spaces and an improved
streetscape. The entry plaza on 5" Street will be accessible to the public and will
provide opportunities for passive leisure in a thoughtfully landscaped area. The
Project includes other landscaped spaces that will be available to residents and will
also improve the streetscape in compliance with DDOT?os standards for the Market,
which will improve the pedestrian experience and enhance safety. The Projectos
urban design and massing are compatible with surrounding development and
consistent with the guidance of the Small Area Plan. The Project is the product of
high-quality design and architecture and utilizes superior materials; (EX. 3.)

3 ANC 6C did not participate in this Application, nor in the First-Stage PUD or in the PUD Modification and Second-
Stage PUD for Parcels 2 and 3, and instead deferred review to ANC 5D, in which the Property is located. The
Applicant nonetheless continued to keep ANC 6C apprised of the case as it proceeded.
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Transportation and Mobility Impacts. The Applicantés CTR affirmed that the
Project will not have a detrimental impact on the surrounding transportation
network based on the site design elements, mitigation measures, and TDM Plan
included in the PUD, as evidenced by DDOT®Gs report in support; (Ex. 17A, 21,
24B3))

Environmental and District Utility Impacts. The Project is designed to meet LEED
v.4 Gold standards, will comply with all GAR requirements, and will include
sustainability features such as low impact development (LID) and green
infrastructure (GI) for rainwater management, efficient plumbing fixtures to reduce
indoor water usage, native plantings and efficient irrigation to reduce outdoor water
demand, and a high efficiency HVAC system; (Ex. 3.)

Public Facilities. The Project has no unacceptable impacts on public facilities such
as schools, libraries, or parks, and the Projectds impacts are generally favorable or
capable of being mitigated; (Ex. 3.)

Public Health and Safety Impacts. The Project protects and advances public health
by being designed in a high-quality manner and in compliance with all applicable
construction codes. The Project includes bicycle facilities and other transportation
demand management measures that together discourage automobile use and protect
and affirmatively advance public health. The Project prioritizes outdoor spaces to
support the mental health of its residents. The Project complies with or exceeds
applicable environmental performance standards; and (Ex. 3.)

Construction Period Impacts. The Projectds construction-period impacts are all
capable of being mitigated. The Applicant will coordinate with its neighbor to the
south regarding construction-period impacts. The Applicant has significant
experience managing construction impacts and will comply with all applicable laws
and with the strategies further noted on Page C-102 of Exhibit 27A11. (Ex. 3.)

Public Benefits and Project Amenities (Subtitle X A304.4(c))

30.  Consistent with the First-Stage PUD, the PUD includes the following public benefits and
project amenities, which the Applicant maintained are not inconsistent with the
Comprehensive Plan and other adopted public policies and active programs related to the

Property:

1 Superior Urban Design and Architecture (X A305.5(a)). The massing, articulation,
materiality, balconies, terraces, and other design features of the Project;

1 Superior Landscaping (X A305.5(b)). The landscaping features in the Projectds
entry plaza, interior courtyards and terraces and rooftop spaces, in addition to
streetscape improvements in the public realm surrounding the Property;

1 Site Planning and Efficient Land Utilization (X A305.5(c)). The redevelopment of
underutilized site with a vibrant mixed-use development, infilling a gap in the
Market and providing pedestrian and visual connection with the northern part of
the Market neighborhood,;

1 Housing and Affordable Housing (X AA305.5(f) and (g)). The provision of

substantial amount of multi-family housing not permitted on the Property but for
the PUD-related rezoning, including affordable housing that exceeds what is
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31.

otherwise required under Inclusionary Zoning, a majority of which is reserved at a
deeper level of affordability than otherwise required under Inclusionary Zoning;

i Employment and Training Opportunities (X A 305.5(h)). Execution of a First
Source Employment Agreement with the Districtds Department of Employment
Services, as well as hiring Gallaudet students as interns or employees to work with
the Applicant on the Projectis development;

1 Environmental and Sustainable Benefits (X A305.5(k)). The commitment to LEED
Gold design under the v4 rating system © a significant increase over the LEED
Silver commitment from the First-Stage PUD ©& including the management of
rainwater through low impact development (LID) and green infrastructure (Gl),
efficient plumbing fixtures to reduce indoor water usage, native plantings, and
efficient irrigation to reduce outdoor water demand, and a high efficiency HVAC
system;

1 Uses of Special Value (X A 305.5(q)). The reservation of approximately 5,000
square feet of space for Maker uses, if not otherwise provided in Parcels 2 or 3,
which will be available to qualified tenants at a rate that is 10% below then market-
rate rents; and

1 Other public benefits and project amenities associated with the overall PUD as set
forth in the prior approvals for the PUD and in the Conditions of this Order below.

(Ex. 3.)

Consistency with the First-Stage PUD (Subtitle X AA308.3, 309.2)
The Applicant submitted evidence that the Project is consistent with the First-Stage PUD,
as modified by the Application. (Ex. 3, 3H, and 12.)

Responses to the Application

32.

33.

OP submitted a setdown report dated October 31, 2022, recommending that the
Commission set the Application down for a public hearing. OP concluded that the
Application is not inconsistent with the First-Stage PUD, the goals and intent of the
Comprehensive Plan and the policies viewed through the racial equity lens, or the
requirements of the Zoning Regulations. (Ex. 11.) OPGs setdown report encouraged the
Applicant to increase its affordable housing proffer above the First-Stage PUD approval
and to reconsider the unit mix of the Project to provide more two-bedroom family-sized
units. (Id.)

OP submitted a hearing report dated February 3, 2023, recommending approval of the
Application. (Ex. 20.) OPfs hearing report stated that its recommendation is contingent on
revising the design flexibility to clarify that the square footage of the affordable housing
set-aside is not reduced and to clarify lighting restrictions above the second floor in the
final Order. Again, OP affirmed that the proposal remained not inconsistent with the First-
Stage PUD and the Comprehensive Plan and meets the requirements of the Zoning
Regulations because the PUD will not result in unacceptable impacts and its public benefits
will balance the requested development flexibility, as previously affirmed in the First-Stage
PUD. In addition, OP acknowledged the benefits proffered in the First-Stage PUD and
the additional benefits being offered with this Application but reiterated that it continues
to encourage the Applicant to further increase its affordable housing proffer. Finally, OPds
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34.

35.

hearing report included comments regarding the Application from both the Department of
Energy and Environment (iDOEEOQ) and the Department of Housing and Community
(ADHCDOo); DOEE suggested further enhancements to the Projectds sustainable measures
and DHCD suggested increasing the Projectos affordable housing proffer. (I1d.)

DDOT submitted a report dated February 3, 2023, stating that it has no objection to the
Application provided that the Applicant implement its TDM Plan and supplement it with
additional strategies proposed by DDOT. (Ex. 21.) At the hearing, the Applicant submitted
an updated TDM Plan incorporating recommendations from DDOT however the Applicant
did not agree to DDOT®os proposed condition regarding the long-term bike storage room
plan. DDOT testified that the updated TDM Plan was acceptable. (Ex. 24B3; Transcript
[[Tr.0] of February 13, 2023 at 65.)

By letter dated February 24, 2023, ANC 5D stated that at its January 10, 2023, regularly
scheduled and duly noticed public meeting, with a quorum present, it voted to support the
Application.  (Ex. 26.) The letter states that the ANC believes that the project design for
Parcel 4 proposed in the current application is consistent with the First-Stage approval and
cites no issues and concerns. (Id.)

CONCLUSIONS

Authority

1.

Pursuant to the authority granted by the Zoning Act (June 20, 1938, 52 Stat. 797, as
amended; D.C. Official Code A6-641.01 (2018 Repl.)), the Commission may approve a
PUD consistent with the requirements of Subtitle X, Chapter 3.

Pursuant to Subtitle X A300.1, the purpose of the PUD process is to provide for higher
quality development through flexibility in building controls, including building height and
density, provided that a PUD:
(@) Results in a project superior to what would result from the matter-of-right
standards;
(b) Offers a commendable number or quality of meaningful public benefits; and
(c) Protects and advances the public health, safety, welfare, and convenience, and is
not inconsistent with the Comprehensive Plan.

Pursuant to Subtitle X A304.3, in evaluating a proposed PUD, the Commission shall:
Judge, balance, and reconcile the relative value of the public benefits and project
amenities offered, the degree of development incentives requested, and any potential
adverse effects according to the specific circumstances of the case.

Pursuant to Subtitle X A 304.4, to approve a proposed PUD, the Commission must
determine that the proposed development:

4 ANC 5D submitted an initial report stating its support on February 10, 2023, which included a discrepancy in the
vote count. (Ex. 23.) At the February 13, 2023, public hearing, the Commission requested that a corrected report be
submitted. ANC 5D submitted a corrected report at Ex. 26.
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(a) Is not inconsistent with the Comprehensive Plan and with other adopted public
policies and active programs related to the subject site;

(b) Does not result in unacceptable project impacts on the surrounding area or on the
operation of city services and facilities but instead shall be found to be either
favorable, capable of being mitigated, or acceptable given the quality of public
benefits in the project; and

(c) Includes specific public benefits and project amenities of the proposed development
that are not inconsistent with the Comprehensive Plan or with other adopted public
policies and active programs related to the subject site.

5. A PUDGs proposed public benefits must comply with Subtitle X A305.12:
A project may qualify for approval by being particularly strong in only one or a few
categories of public benefits but must be acceptable in all proffered categories and
superior in many.

6. The Comprehensive Plan Act of 1984 (D.C. Law 5-75; D.C. Official Code A1-306.01(b))
established the Plands purposes as:

(1) to define the requirements and aspirations of District residents, and accordingly
influence social, economic and physical development;

(2) to guide executive and legislative decisions on matters affecting the District and its
citizens;

(3) to promote economic growth and jobs for District residents;

(4) to guide private and public development in order to achieve District and community
goals;

(5) to maintain and enhance the natural and architectural assets of the District; and

(6) to assist in conservation, stabilization, and improvement of each neighborhood and
community in the District.

7. In determining whether a PUD is not inconsistent with the Comprehensive Plan, the
Commission shall balance the various elements of the Plan. The District of Columbia Court
of Appeals discussed this balancing test in its review of the PUD and related Zoning Map
amendment for the redevelopment of the McMillan Reservoir Slow Sand Filtration Site
(Z.C. Order No. 13-14(6)):

iThe Comprehensive Plan is a ébroad framework intended to guide the future land
use planning decisions for the District. Wisconsin-Newark Neighborhood Coal. v.
District of Columbia Zoning Commin, 33 A.3d 382, 394 (D.C. 2011) (internal
quotation marks omitted). 0[E]ven if a proposal conflicts with one or more individual
policies associated with the Comprehensive Plan, this does not, in and of itself,
preclude the Commission from concluding that the action would be consistent with
the Comprehensive Plan as a whole.0 (Durant v. District of Columbia Zoning
Commin, 65 A.3d 1161, 1168 (D.C. 2013).) The Comprehensive Plan reflects
numerous 6occasionally competing policies and goals,0 and, 0[e]xcept where
specifically provided, the Plan is not binding.6 (Id. at 1167, 1168 (internal quotation
marks omitted).) Thus 6the Commission may balance competing prioritiesd in
determining whether a PUD is consistent with the Comprehensive Plan as a whole.0
(D.C. Library Renaissance Building/West End Library Advisory Grp. v. District of
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10.

Columbia Zoning Commin, 73 A.3d 107, 126 (D.C. 2013).) ¢[I]f the Commission
approves a PUD that is inconsistent with one or more policies reflected in the
Comprehensive Plan, the Commission must recognize these policies and explain why
they are outweighed by other, competing considerations.60

(Friends of McMillan Park v. District of Columbia Zoning Commin, 149 A.3d 1027, 1035
(D.C. 2016) (internal quotation marks and references omitted).)

The Comprehensive Plan also requires the Commission to evaluate all zoning actions
through a racial equity lens. (10-A DCMR A2501.8.) Consideration of equity is intended
to be based on the policies of the Plan, and part of the Commissionds consideration of
whether the PUD in this case is finot inconsistentd with the Plan, rather than a separate
determination about a zoning actionds equitable impact.

The Comprehensive Planbs Framework Element states that equity is achieved by targeted
actions and investments to meet residents where they are, to create equitable opportunities,
but is not the same as equality. (10-A DCMR A213.6.) Further, fi[e]quitable development
is a participatory approach for meeting the needs of underserved communities through
policies, programs and/or practices [and] holistically considers land use, transportation,
housing, environmental, and cultural conditions, and creates access to education, services,
healthcare, technology, workforce development, and employment opportunities.0 (10-A
DCMR A 213.7.) The District applies a racial equity lens by targeting support to
communities of color through policies and programs focusing on their needs and
eliminating barriers to participate and make informed decisions. 10-A DCMR A213.9.

The Comprehensive Planis Implementation Element provides guidance for the
Commission in applying a racial equity lens to its decision making. Specifically, the
Implementation Element states that fi[a]long with consideration of the defining language
on equity and racial equity in the Framework Element, guidance in the Citywide Elements
on District- wide equity objectives, and the Area Elements should be used as a tool to help
guide equity interests and needs of different areas in the District.0 (10-A DCMR A2501.6.)

Consistency with the Comprehensive Plan (Subtitle X A304.3(a))

11.

As discussed above, the Commission previously concluded in Z.C. Order No.
15-24/15-24A that the First-Stage PUD was not inconsistent with the Comprehensive Plan
and to approve the PUD and related map amendment for the Property, the proposed
massing, height, mix of uses, and proposed public benefits and project amenities. Here,
the proposed Project is consistent with the First-Stage approval, and the Applicant did not
request to modify the original approval for the Property. Accordingly, there was no need
or basis to fully reconsider the Projectds consistency with the Comprehensive Plan in
deciding this Second-Stage Application. However, in accordance with new requirements
since the First-Stage approval, the Commission did evaluate the Projectds consistency with
the Comprehensive Plan when viewed through a racial equity lens. The Commission notes
that the Project remains not inconsistent with the Comprehensive Plan and is not
inconsistent with the Comprehensive Plan when viewed through a racial equity lens for the
reasons summarized in FF Nos. 18, 24-28.
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Potential Adverse Impacts i How Mitigated or Outweighed (Subtitle X A304.4(b))

12.

The Commission concludes that any adverse impacts created by the Project are acceptable
and sufficiently mitigated for the reasons summarized in FF 29 and detailed in the record.

PUD Flexibility Balanced Against Public Benefits and Potential Adverse Effects (Subtitle X

AA304.4(c) and 304.3)

13.

As discussed above, the Commission previously concluded in Z.C. Order No.
15-24/15-24A that the development incentives requested and the adverse impacts are
appropriate and justify approval given the sufficiency of the proposed public benefits and
project amenities, and this Second-Stage Application does not provide a basis for
reconsideration of that conclusion. (FF 23.) Nonetheless, the Commission reaffirms that
conclusion based on the benefits and amenities summarized in FF 30, as further detailed in
the record and the Conditions of this Order, below.

Second-Stage PUD Approval

14.

15.

16.

Pursuant to Subtitle X A 302.2(b), fithe Second-Stage application is a detailed site plan
review to determine transportation management and mitigation, final building and
landscape materials and compliance with the intent and purposes of the First-Stage
approval, and this title.0

If the Commission finds the application to be in accordance with the intent and purpose of
the Zoning Regulations, the PUD process, and the First-Stage approval, the Commission
shall grant approval to the Second-Stage application, including any guidelines, conditions,
and standards that are necessary to carry out the Commissionds decision. (Subtitle X
A309.2))

The Commission concludes the Application is in accordance with the purposes of the
Zoning Regulations, the PUD process, and the First-Stage Order. Accordingly, the
Commission concludes that it must approve the Second-Stage PUD for the Property,
subject to the Conditions of this Order.

Great Weight to Recommendations of OP

17.

18.

The Commission is required to give figreat weighto to the recommendation of OP pursuant
to A5 of the Office of Zoning Independence Act of 1990, effective September 20, 1990
(D.C. Law 8-163; D.C. Official Code A 6-623.04 (2018 Repl.).) and Subtitle Z A 405.8.
(Metropole Condo. Assin v. D.C. Bd. of Zoning Adjustment, 141 A.3d 1079, 1087 (D.C.
2016).)

The Commission found OPGs analysis of the Application, its conclusion that the
Application satisfied the PUD requirements, and its recommendation to approve the
Application persuasively, and the Commission concurs with this judgment. The
Commission notes that OP encouraged the Applicant to increase the Projectds affordable
housing proffer and reconsider the unit mix to include more two-bedroom units; and
similarly, DOEE and DHCD suggested enhancements to the Projectis proffered public
benefits and amenities. The Commission found the proffered public benefits and amenities
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sufficient to justify approval of the First-Stage PUD, and this Second-Stage Application
does not seek any modifications to the First-Stage PUD. In fact, the Applicant is foregoing
flexibility previously granted to include office use on the Property and no longer needs
zoning flexibility from loading and side yard requirements. Thus, there is no basis for the
Commission to reconsider the sufficiency of the proffered public benefits and amenities in
evaluating this Application. With respect to the Projectds unit mix, the Commission notes
the Applicantds post-hearing submission including Planning Area data and analyses to
support its decision not to provide more larger sized units in the Project. (See COL 13; see
also FF 18, 30.)

Great Weight to Written Reports of the Affected ANC

19.

20.

The Commission must give figreat weighto to the issues and concerns raised in the written
report of the affected ANC pursuant to A 13(d) of the Advisory Neighborhood
Commissions Act of 1975, effective March 26, 1976 (D.C. Law 1-21; D.C. Official Code
A1-309.10(d) (2012 Repl.) and Subtitle Z A406.2. To satisfy the great weight requirement,
the Commission must acknowledge the ANCos issues and/or concerns, then articulate with
particularity and precision the reasons why the affected ANC does or does not offer
persuasive advice under the circumstances. (Metropole Condo., 141 A.3d at 1087.) If there
are no issues or concerns expressed, then there is nothing to which to give figreat weight.o

(1d.)

The Commission finds persuasive ANC 5Dés support for the Application, which was
provided in a written report as noted in FF 35, above, and the Commission concurs with
ANC 5Dés support.

Summary Order

21.

Since no persons or parties appeared in opposition to the Application, a decision by the
Commission to grant the Application would not be adverse to any party. Indeed, ANC 5D,
party to the First-Stage PUD, supported the Application. Therefore, pursuant to Subtitle Z
A604.7, the Commission has authorized a Summary Order in this case and determined it
may waive the requirement that exhaustive findings of fact and conclusions of law
accompany the Order because such waiver will not prejudice the rights of any party.

DECISION

In consideration of the record and the Conclusions herein, the Commission concludes the Applicant
has satisfied its burden of proof and therefore APPROVES the Application subject to the following
conditions (whenever compliance is required prior to, on, or during a certain time, the timing of the
obligation is noted in bold and underlined text):

A.

Project Development

1. The Project shall be built in accordance with the plans and elevations dated
February 27, 2023 (fiFinal Planso), as modified by the guidelines, conditions, and
standards herein. (Ex. 27A1-27A11.)
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2. The Property shall be developed with a mixed-use building with approximately 647
multifamily residential units and approximately 43,105 square feet of ground-floor
commercial use and having a height of 120 feet and FAR of 7.86.

3. The Project shall have design flexibility as follows:

a.

Parking Number and Layout. To modify the total number of parking spaces
by N10% and to modify the garage layout to increase efficiency and/or to
accommodate its expansion to include adjacent properties;

Streetscape Design. To vary the location, attributes, and general design of
the public streetscape to comply with the requirements of, and the approval
by, the DDOT Public Space Division;

Interior Components. To vary the interior partitions and configurations
upon final construction drawings so long as the exterior configuration or
appearance of the building is not changed. Residential unit number, types
and sizes may vary within the range proposed;

Exterior Materials. To vary the final selection of the exterior materials
within the color ranges and material types (maintaining the same general
level of quality) proposed based on availability at the time of construction
provided such colors and materials are within the color ranges and material
types shown on the plans approved by the order;

Exterior Details. To make minor refinements to exterior details, dimensions,
and locations or any other changes to comply with Construction Codes or
that are otherwise necessary to obtain a final building permit, or to address
the structural, mechanical, or operational needs of the building or its
systems;

Signage. To vary the final design of the signage for the Project, subject to
full compliance with applicable signage restrictions under the D.C. Building
Code and consistent with the indicated dimensions, which may be increased
by no more than 10%. No signage shall be permitted above the second floor
above grade along each respective street frontage;

Retail Spaces. Retail storefronts, signage, and associated features and
fixtures in public space are subject to change upon individual retailer
modifications, subject to approval by the Public Space Committee, as
necessary;

Residential Units. To modify the number of residential units in the Project
by N10% and to shift the distribution and location of the Inclusionary
Zoning units as the floor plans are refined so long as their square footage is
not less than the amount specified as the set-aside requirements in the
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Affordable Housing chart included in Condition B.1.b and their location and
distribution continues to meet the requirements of Subtitle C of the Zoning
Regulations;

i. Sustainability. To vary the features, means and methods of achieving the
required GAR and LEED standards, including modification to
location/orientation and type of green roof, solar panels, and paver areas as
required to meet stormwater requirements and sustainability goals. The
Applicant also seeks flexibility to incorporate solar panels as necessary to
meet Building Code requirements or policy objectives so long as their
inclusion in the penthouse plan is consistent with penthouse requirements;

J. Landscape. To modify species in the plant palette during subsequent design
phases and availability upon final completion;

k. Gateway Feature. To finalize the location and design of the Market Gateway
feature adjacent to the Property through the public space review process;

l. Balconies. To make refinements to the location, number, and dimensions of
exterior balconies, so long as the final design remains consistent with the
design intent of the Commissionds approval, as depicted in the Final Plans,
and the final number of balconies varies by no more than N10% from the
number of balconies shown in the Final Plans;

m. Lighting. The final lighting plan may vary from the Final Plans but it shall
be consistent with the intent of the plans. The Project shall not include any
large, ornamental neon or similar exposed lighting elements above the
second floor;

n. Courtyards and Rooftop. To vary the configuration and layout of the
exterior courtyards, penthouses, and rooftops, so long as they continue to
function in the manner proposed and the overall design intent, general
locations, and quality of materials are maintained, and that no additional
relief is required,;

0. Mechanical penthouse. To vary the final design and layout of the
mechanical penthouse to accommodate changes to comply with
Construction Codes or address the structural, mechanical, or operational
needs of the building uses or systems, so long as such changes do not
substantially alter the exterior dimensions shown on the Final Plans and
remain compliant with all applicable penthouse setback requirements;

p. Ground-floor Design. To vary the final design of the ground floor frontage,
including the number, size, design, and location of windows and entrances,
signage, awnings, canopies, marquees, and similar storefront design
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features, to accommodate the needs of the specific tenants and users within
the parameters set forth in the Final Plans; and

g. Interim Uses. To provide interim uses on the Property that are consistent
with the underlying zoning of C-M-1 and shall be permitted for the life of
the First-Stage approval.

B. Public Benefits and Amenities®
1. Affordable Housing. Prior to issuance of a Certificate of Occupancy for the

residential portion of the Project, the Applicant shall demonstrate to the Zoning

Administrator:

a. For the life of the Project, the Applicant shall set aside no less than 10%
of the residential GFA and 8% of the penthouse habitable space devoted to
residential units as affordable housing. More specifically, the Applicant
shall:

I. Devote 10% (approximately 57,717 square feet) of the base
residential GFA to affordable housing, as follows;

A Set aside no less than 7% of the base residential set-aside
(approximately 40,402 square feet) as 1Z units for
households earning no more than 50% MFI; and

B. Set aside no less than 3% of the base residential set-aside
(approximately 17,315 square feet) as 1Z units for
households earning no more than 80% MFI;

ii. Devote the equivalent of 8% (approximately 1,343 square feet) of
the habitable penthouse space dedicated to residential units as 1Z
units for households earning no more than 50% MFI; and

b. The set-aside requirements are set forth in the following chart: and

. . Residential
Res_ldentlal GEA/% of Income Affordablg Aﬁ‘grdable Notes
Unit Type Total Type Control Period | Unit Type
Total 577,169 sf Life of Project Rental NA
Market Rate 519,452 sf Market Life of Project Rental NA
1z 17,315 sf/3% 80% MFI Life of Project Rental NA
1z 40,402 sf/7% | 50% MFI Life of Project Rental NA
Penthouse 1Z | 1,343 sf/8% 50% MFI Life of Project Rental NA

5 To the extent the Conditions of this Order restate public benefit Conditions stated in Z.C. Order No. 15-24B, such
Conditions are included for reference and are not intended to duplicate or increase any approved public benefits
established in the First-Stage PUD and set forth in Z.C. Order No. 15-24/15-24A.
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2. Sustainability. Prior_to the issuance of a Certificate of Occupancy for the
Project, the Applicant shall demonstrate to the Zoning Administrator that it has
registered the development with the USGBC to commence the LEED certification
process under the USGBCos LEED v.4 rating system. The Applicant shall also
furnish a copy of the LEED certification application submitted to the USGBC to
the Zoning Administrator. The application shall indicate that the Project has been
designed to include at least the minimum number of points necessary to achieve
LEED v.4 Gold standards.

3. Public Open Space. The Applicant shall provide a minimum of 5,000 square feet
of open space on the Property consisting of a plaza on 5" Street, N.E. for use by the
general public and not to be reserved for retail tenant space. The plaza shall be
constructed in a manner consistent with the landscape plans provided. (Ex. 27A at
Sheets L301-L.305.) The Applicant reserves the right to close the space between the
hours of 10:00 p.m. and 6:00 a.m. for security and operational purposes as needed
and periodically for short-term for events, subject to a limit of no more than 10
events per year, with total cumulative closures not to exceed 10 days per year and
no single closure to exceed three consecutive days.

4. Public Space Improvements. The Applicant shall be responsible for constructing
public space improvements depicted in, adjacent to and abutting the Property, as
shown on the plans. (Ex. 27A8 at Sheets L101-L.206.) The Applicant shall provide
evidence to the Zoning Administrator of such improvements prior to issuance of a
Certificate of Occupancy for the Project.

5. Florida Avenue Market: The Applicant shall:

a. Prior to the issuance of a building permit for the first building on Parcel
1, the Applicant shall contribute $50,000 to the NOMA BID for the design
and implementation of an additional entrance for the Noma/Gallaudet metro
station and shall provide evidence to the Zoning Administrator that the
contribution has been initiated, deemed no longer necessary, or that
implementation of an additional entrance for the NoMa /Gallaudet U. Metro
Station has been or is being provided;

b. Fund and host at least one training session per year, for five years, for the
benefit of market vendors and members of the community regarding how to
interact effectively with the deaf and hard-of-hearing community. These
training sessions shall be free of charge for attendees and shall be made
available on a first-come, first-served basis. Evidence of having provided
the required training sessions must be provided to the Zoning Administrator
prior to issuance of a certificate of occupancy for the building on Parcel
1 or Parcel 4, whichever is later; and

C. Sponsor two community events per year for at least five years after the
issuance of this Order, up to a total cost of $20,000. The events shall be
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open to the public and free of charge on a first-come, first-served basis.
Evidence of having fulfilled this commitment must be provided to the
Zoning Administrator prior to the issuance of a certificate of occupancy
for the building on Parcel 1 or Parcel 4, whichever is later.

6. Special Use Space. The Applicant shall reserve 5,000 square feet of space for
maker uses in the Project. If more than 5,000 square feet of maker space is already
provided on Parcels 2 and 3 together, the balance provided on Parcel 4 shall be
reduced accordingly such that the total requirement remains 10,000 square feet
across the entire PUD. The location of the maker use may shift from the location
depicted on the plans depending on the needs of the tenant. (Ex. 27A7 at Sheet P4-
701.) Maker uses are defined as:

9 Production, distribution, or repair of goods, including accessory sale of related
product;

1 Uses encompassed within the Arts, Design and Creation Use Category as
defined in 11-B DCMR Section 200.2, including an Art Incubator as defined in
11-B DCMR Section 100.2, but not including a museum, theatre or gallery as a
principal use;

1 Production and/or distribution of food or beverages and the accessory sale or
on-site consumption of the related food and beverage; and

9 Design-related uses, including media/communications, computer system and
software design; fashion design; graphic design; or product and industrial
design.

The Applicant shall make the space reserved for Maker Uses available to qualified
retail tenants at a rate that is 10% below the market-rate rents, for the life of the
Project.

7. Employment: The Applicant shall hire at least two Gallaudet students per year as
interns or employees upon issuance of the first building permit on Parcels 2 or 3
throughout active construction of the project until completion of all four parcels.
Evidence confirming fulfillment of this commitment shall be provided to the
Zoning Administrator prior to issuance of a certificate of occupancy for Parcel
1 or Parcel 4, whichever is the last phase to be constructed.

C. Transportation Demand Management. For the life of the Project unless indicated
otherwise, the Applicant shall adhere to the following TDM plan measures.

1. Site-Wide TDM Measures.

a. The Projectds public realm features shall be constructed to be consistent
with the Union Market Streetscape Guidelines and have continuity with
streetscape under construction to the south of the Property, subject to DDOT
approval,
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b. Prior to the issuance of a Certificate of Occupancy, the Applicant shall
provide the Zoning Administrator with evidence that the Applicant has
made improvements at the intersection of 6™ Street, Penn Street, and
Brentwood Parkway, subject to DDOT approval during the public space
permitting, as follows: of Ex. 27A7 at Sheet P4-1001);

1 The southwest corner of Penn Street and 6th Street (Both Penn
Street and 6" Street, wrapping the corner) extending the curb in its
permanent condition;

1 The northwest corner of Penn Street and Brentwood Parkway (Both
Penn Street and Brentwood Parkway, wrapping the corner) limited
to pavement markings, concrete barriers, and/or flexipost bollards;
and

1 The eastern curb of 6™ Street and Brentwood Parkway, limited to
pavement markings, concrete barriers, and/or flexipost bollards;

C. Prior to the issuance of a Certificate of Occupancy, the Applicant shall
provide the Zoning Administrator with evidence that the Applicant has
improved the southeast corner Penn Street and 5" Street with a curb
extension; (See Ex. 27A8 at Sheet. L101)

2. Residential TDM Plan.

a. Identify a Transportation Coordinator for the planning, construction, and
operations phases of development;

b. The Transportation Coordinator will:

I. Act as the point of contact with DDOT, goDCgo, and Zoning
Enforcement and will provide their contact information to goDCgo;

ii. Conduct an annual commuter survey of building employees and
residents on-site and report TDM activities and data collection
efforts to goDCgo once per year;

iii. Develop, distribute, and market various transportation alternatives
and options to residents, including promoting transportation events
(e.g., Bike to Work Day, National Walking Day, Car Free Day) on
the property website and in any internal building newsletters or
communications; and

(\2 Subscribe to goDCgobs residential newsletter and receive TDM
training from goDCgo to learn about the transportation conditions
for this project and available options for implementing the TDM
Plan;

C. Provide welcome packets to all new residents that will, at a minimum,
include the Metrorail pocket guide, brochures of local bus lines (Circulator
and Metrobus), carpool and vanpool information, CaBi coupon or rack card,
Guaranteed Ride Home (GRH) brochure, and the most recent DC Bike
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Map; brochures can be ordered from DDOT6s goDCgo program by
emailing info@godcgo.com;

d. Provide residents who wish to carpool with detailed carpooling information
and refer them to other carpool matching services sponsored by the
Metropolitan Washington Council of Governments (MWCOG) or another
comparable service if MWCOG does not offer this in the future;

e. Offer a SmarTrip card and one complimentary Capital Bikeshare coupon
good for a free ride to every new resident;

f. Offer either a one-year membership to Capital Bikeshare or a one-year
membership to a carsharing service to each unit for the initial lease up of
each unit;

g. Hold a transportation event for residents, employees, and members of the

community once per year for a total of three years; example events include
resident social, walking tour of local transportation options, goDCgo lobby
event, transportation fair, WABA Everyday Bicycling seminar, bicycle
safety/information class, bicycle repair event, etc.;

h. Provide a business center on-site with access to a copier and internet
services and available for free to residents 24 hours per day, seven days per
week to encourage teleworking;

I. Direct the Transportation Coordinator to submit documentation
summarizing compliance with the transportation and TDM conditions of the
Order (including, if made available, any written confirmation from the
Office of the Zoning Administrator) to the Office of Zoning for inclusion in
the case record of the case following the issuance of a Certificate of
Occupancy for the Project;

J. Five years after the issuance of the final certificate of occupancy for the
Project, if the Transportation Coordinator has not established a relationship
with DDOT or goDCgo, direct the Transportation Coordinator to submit a
letter to the Zoning Administrator, DDOT, and goDCgo summarizing
continued substantial compliance with the transportation and following
TDM conditions in the Order, unless no longer applicable as confirmed by
DDOT:

If such a letter is not submitted on a timely basis, the building shall have 60
days from the date of notice from the Zoning Administrator, DDOT, or
goDCgo to prepare and submit such a letter;
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k. Unbundle the cost of vehicle parking from the lease or purchase agreement
for each residential unit and charge a minimum rate based on the average
market rate within a quarter mile;

l. Prohibit the leasing of unused parking spaces to anyone aside from tenants
of the building unless the other building(s) have no on-site parking (e.g.,
will not lease to other nearby office employees, single-family home
residents, or sporting events);

m. Install a minimum of seven electric vehicle (EV) charging stations across
all vehicle parking spaces, per DDOT recommendations of a minimum of
one out of every 50 vehicle parking spaces being served by an EV charging
station;

n. Provide at least 32 short- and 216 long-term bicycle parking spaces, meeting
or exceeding ZR16 minimum requirements for at least 32 short- and 133
long-term bicycle parking spaces for the residential use;®

The 216 residential long-term bicycle parking spaces additionally meet the
requirements of DCMR 18- 1214 to provide at least one space per three
residential units.

0. Accommodate non-traditional sized bikes including cargo, tandem, and kids
bikes in the residential long-term bicycle storage room, with a minimum 11
spaces that will be designed for longer cargo/tandem bikes (10 feet by 3
feet), a minimum of 22 spaces that will be designed with electrical outlets
for the charging of electric bikes and scooters, and a minimum 108 spaces
that will be placed horizontally on the floor;

There will be no fee to building residents or employees for the usage of the
bicycle storage room, and strollers will be permitted to be stored in the
bicycle storage room.

p. Provide at least one bicycle repair station within a bicycle parking storage
room or at another convenient and accessible location;

g. Provide one collapsible shopping cart (utility cart) for every 50 residential
units, for a total of 13 to encourage residents to walk to the grocery store
and run errands;

r. Fund and install the expansion of a Capital Bikeshare station within a half
mile of the site by eight docks, in a location to be determined in coordination

& The Commission notes that the language above complies with the draft language endorsed by DDOT in its report.
(FF 34.) However, the Commission further notes that the Applicantis revised zoning tabulation included with the
Final Plans indicate that the minimum required bicycle spaces is 220 long term and 44 short term spaces.
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with DDOT, prior to issuance of a Certificate of Occupancy and subject to
DDOT approval;

S. Provide a copy of the Loading Management Plan (LMP) to the
Transportation Coordinator, so they are aware of this commitment;

t. Collect parking demand and trip generation data at least six months but no
later than 18 months after building opening, during Spring, and report this
information to DDOT®os Planning and Sustainability Division (PSD); and

u. Install traffic management cameras to provide real-time traffic signal
updates in coordination with other signals in the District at the following
intersections, prior to issuance of a Certificate of Occupancy and subject to
DDOT approval:

i. Penn Street N.E. and 6™ Street, N.E.;
ii. Florida Avenue N.E. and 6™ Street, N.E.; and
iii. Mt. Olivet Road, N.E. and New York Avenue, N.E. Ramp.

If DDOT determines that traffic management cameras are no longer
necessary, a cash-in-lieu contribution equal to the cost of three cameras
shall be made to the DDOT Transportation Mitigation Fund.

3. Retail TDM Plan.

a. Identify a Transportation Coordinator for the planning, construction, and
operations phases of development, including one for each tenant and the
entire site;

b. The Transportation Coordinator(s) will:

I. Act as the point(s) of contact with DDOT, goDCgo, and Zoning
Enforcement and will provide their contact information to goDCgo;

ii. Conduct an annual commuter survey of employees on-site, and
report TDM activities and data collection efforts to goDCgo once
per year,;

iii. Develop, distribute, and market various transportation alternatives
and options to employees and patrons, including promoting
transportation events (i.e., Bike to Work Day, National Walking
Day, Car Free Day) on the property website and in any internal
building newsletters or communications;

(\2 Receive TDM training from goDCgo to learn about the
transportation conditions for this project and available options for
implementing the TDM Plan;

V. Post figetting hereo information in a visible and prominent location
on the website with a focus on non-automotive travel modes
including links to goDCgo.com, CommuterConnections.com,
transit agencies around the metropolitan area, and instructions for
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patrons discouraging parking on-street in Residential Permit
Parking (RPP) zones; and

Vi. Demonstrate to goDCgo that tenants with 20 or more employees are
in compliance with the DC Commuter Benefits Law to participate
in one of the three transportation benefits outlined in the law
(employee-paid pre-tax benefit, employer-paid direct benefit, or
shuttle service), as well as any other commuter benefits related laws
that may be implemented in the future such as the Parking Cash-Out
Law;

C. Provide employees who wish to carpool with detailed carpooling
information and refer them to other carpool matching services sponsored by
the Metropolitan Washington Council of Governments (MWCOG) or other
comparable services if MWCOG does not offer this in the future;

d. Coordinate with ANCs 5D and 6C, WMATA, and/or the local BID on a
wayfinding plan along walking routes to the property from the NoMa-
Gallaudet U Metrorail station;

e. Hold a transportation event for customers, employees, and members of the
community once per year for a total of three years;

Example events include employee social, walking tour of local
transportation options, goDCgo lobby event, transportation fair, WABA
Everyday Bicycling seminar, bicycle safety/information class, bicycle
repair event, etc.

f. Direct the Transportation Coordinator to submit documentation
summarizing compliance with the transportation and TDM conditions of the
Order (including, if made available, any written confirmation from the
Office of the Zoning Administrator) to the Office of Zoning for inclusion in
the 1ZIS case record of the case following the issuance of a Certificate of
Occupancy for the Project;

g. Five years after the issuance of the final certificate of occupancy for the
Project, if the Transportation Coordinator has not established a relationship
with DDOT or goDCgo, direct the Transportation Coordinator to submit a
letter to the Zoning Administrator, DDOT, and goDCgo summarizing
continued substantial compliance with the transportation and following
TDM conditions in the Order, unless no longer applicable as confirmed by
DDOT;

If such letter is not submitted on a timely basis, the building shall have 60
days from the date of notice from the Zoning Administrator, DDOT, or
goDCgo to prepare and submit such a letter.
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h. Provide at least 12 short- and four long-term bicycle parking spaces,
meeting ZR16 minimum requirements for at least three 12 short- and four
long-term bicycle parking spaces for the retail use;

i. Provide at least two showers and four lockers for use by employees, meeting
or exceeding ZR16 minimum requirements for at least two showers and two
lockers for the retail use;

J. Provide at least one bicycle repair station within a bicycle parking storage
room or at another convenient and accessible location;

k. Provide a copy of the Loading Management Plan (LMP) to the
Transportation Coordinator(s), so they are aware of this commitment; and

l. Collect parking demand and trip generation data at least six months but no
later than 18 months after building opening, during Spring, and report this
information to DDOT®és Planning and Sustainability Division (PSD);

4. Loading Management Plan

a. A loading manager will be designated by building management who will be
on duty during delivery hours. The loading manager will be responsible for
coordinating with vendors and tenants to schedule deliveries and will work
with the community and neighbors to resolve any conflicts should they
arise;

b. Lease provisions will require all tenants to use only the loading area for all
deliveries and move-in and move-out activities;

C. All tenants will be required to schedule deliveries that utilize the loading
area (any loading operation conducted using a truck 20 feet in length or
larger);

d. The loading manager will schedule deliveries such that the loading areads

capacity is not exceeded. In the event that an unscheduled delivery vehicle
arrives while the loading area or relevant loading berth is full, that driver
will be directed to return at a later time when the berth will be available so
as to not compromise safety or impede 6™ Street, N.E. functionality;

e. The loading manager will schedule residential activities so as not to conflict
with retail deliveries, and all residential loading will need to be scheduled
with the loading manager;

f. The loading manager will monitor inbound and outbound truck maneuvers
so that trucks accessing the loading area do not block vehicular, bicycle, or
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pedestrian traffic along 6th Street N.E. except during those times when a
truck is actively entering or exiting a loading berth;

g. Service vehicle and truck traffic interfacing with 6" Street, N.E. traffic will
be monitored during peak periods, and management measures will be taken
if necessary to reduce conflicts between truck and vehicular movements;

h. The loading manager will monitor the timing of deliveries to see if any
adjustments need to be made so any conflicts with the retail and residential
loading activities are minimized,;

I. Trucks using the loading area will not be allowed to idle and must follow
all District guidelines for heavy vehicle operation including but not limited
to DCMR 20 7 Chapter 9, Section 900 (Engine Idling), the goDCgo
Motorcoach Operators Guide, and the primary access routes shown on the
DDOT Truck and Bus Route Map (godcgo.com/freight). The loading
manager will also distribute flyer materials, such as the MWCOG Turn
Your Engine Off brochure and others from DDOT and goDCgo, to drivers
as needed to encourage compliance with idling laws. The loading manager
will also post these materials and other relevant notices in a prominent
location within the loading area; and

J. The loading manager will be responsible for disseminating suggested truck

routing maps to the buildingos tenants and to drivers from delivery services
that frequently utilize the developmentds loading area as well as notifying
all drivers of any access or egress restrictions.

D. Miscellaneous

1.

The Applicant shall file the final Second-Stage application for the final phase(s) of
development prior to March 28, 2027.

No building permit shall be issued for the Project until the Applicant has recorded
a covenant binding the Property in the land records of the District of Columbia by
the Applicant for the benefit of the District of Columbia that is satisfactory to the
Office of Zoning Legal Division and to the Zoning Administrator (the iPUD
Covenanto). The PUD Covenant shall bind the Applicant and all successors in the
title to construct and use the Property in accordance with this Order, as may be
amended by the Commission. The Applicant shall file a certified copy of the PUD
Covenant with the Office of Zoning.

The map amendment to the C-3-C zone shall be effective upon recordation of the
PUD Covenant.
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4, The Applicant shall file an application for building permit for the Project within
two years of the effective date of this Order, and construction must begin with three
years from the effective date of this Order.

Final Action

Vote March 9, 2023): 4-0-1 (Anthony J. Hood, Peter G. May, Robert E. Miller, and
Joseph S. Imamura to approve; 3" Mayoral Appointee
seat vacant.)

In accordance with the provisions of Subtitle Z A604.9, this Order shall be final and effective upon
publication in the D.C. Register; that is, on December 15, 2023.

BY THE ORDER OF THE D.C. ZONING COMMISSION

A majority of the Commission members approved the issuance of this Order.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE A2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION,
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT
BE TOLERATED. VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.
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Schedule of Monthly Meeting Dates for 2024

VOL. 70 - NO. 50

DECEMBER 15, 2023

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA

The Zoning Commission of the District of Columbia, in accordance with A103.1 of the
District of Columbia Municipal Regulations, Title 11-Z, Zoning, hereby gives notice that
it has scheduled the following meetings. Meetings are held virtually via WebEXx at 4:00
p.m. Information on viewing a meeting can be found on the Officing of Zoningds website
at: https://dcoz.dc.gov/

Regular Monthly Meeting

Second Monthly Meeting

January 11, 2024

January 25, 2024

February 8, 2024

February 29, 2024

March 14, 2024

March 28, 2024

April 11, 2024 April 25, 2024
May 9, 2024 May 30, 2024
June 13, 2024 June 27, 2024
July 8, 2024 July 29, 2024

September 12, 2024

September 26, 2024

October 10, 2024

October 24, 2024

November 14, 2024

December 19, 2024

Please note that these dates are subject to change.

Additional meetings as needed may be called by the presiding officer or by three (3)

members.

The proposed agenda for each meeting is posted on the Office of Zoningds website five
(5) days prior to the meeting.

For additional information, please contact Sharon S. Schellin, Secretary to the Zoning
Commission at (202) 727-6311.
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