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HIGHLIGHTS

®  D.C. Council schedules a public hearing to discuss measures to allow the
Board of Dentistry to license and regulate dental specialties (Bill 25-632)

® D.C. Council schedules a public hearing to discuss establishment of
application, licensing, registration, permitting, certification, and
accreditation standards for individuals who receive, possess, use, transfer,
or operate any source of radiation (Bill 25-672)

®  D.C. Board of Elections schedules a public hearing to consider the “DC
Cash Payment Reparations Act” proposed initiative measure

®  Department of Health Care Finance increases the reimbursement rates for
nineteen (19) services for individuals with intellectual and developmental
disabilities

®  Department of Health Care Finance increases the reimbursement rates for
sixteen (16) Individual and Family Support (IFS) services

®  Department of Health solicits a partner to provide operational support for
a District of Columbia Perinatal Quality Collaborative (PQC)

®  Department of Health solicits a partner to reduce dental-related Low
Acuity, Non-Emergent (LANE) use of Emergency Departments (EDs)
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COUNCIL OF THE DISTRICT OF COLUMBIA
NOTICE OF INTENT TO ACT ON NEW LEGISLATION

The Council of the District of Columbia hereby gives notice of its intention to consider the
following legislative matters for final Council action in not less than 15 days. Referrals of
legislation to various committees of the Council are listed below and are subject to change at the
legislative meeting immediately following or coinciding with the date of introduction. It is also
noted that legislation may be co-sponsored by other Councilmembers after its introduction.

Interested persons wishing to comment may do so in writing addressed to Nyasha Smith,
Secretary to the Council, 1350 Pennsylvania Avenue, NW, Room 5, Washington, D.C. 20004.
Copies of bills and proposed resolutions are available in the Legislative Services Division, 1350
Pennsylvania Avenue, NW, Room 10, Washington, D.C. 20004, Telephone: 724-8050 or online
at http://www.dccouncil.gov.

COUNCIL OF THE DISTRICT OF COLUMBIA

B25-0825

PROPOSED LEGISLATION

Removal of the Highway Plan and Building Restriction Line from Lot 9 in Square
5914 along the West Side of Congress Street, S.E., S.0. 22-01642, Act of 2024

Intro. 05-20-2024 by Chairman Mendelson and referred to the Committee of the
Whole

B25-0826

Recidivism Reduction, Oversight, and Accountability for DYRS Act of 2024
(ROAD Act)

Intro. 05-21-2024 by Chairman Mendelson and referred sequentially to the
Committee on Recreation, Libraries, and Youth Affairs, and Committee of the
Whole

B25-0827

Pets in Housing Amendment Act of 2024

Intro. 05-22-2024 by Councilmembers R. White, T. White, Lewis George, Bonds,
and Pinto and referred to the Committee on Housing

B25-0828

Alma Thomas Way Designation Act of 2024

Intro. 05-24-2024 by Councilmembers Henderson, and Pinto and referred to the
Committee of the Whole

1|4

006465
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PR25-0817

Metropolitan Washington Airports Authority Judith N. Batty Confirmation
Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee of the
Whole

PR25-0818

Real Property Tax Appeals Commission Robert C. Cooper Confirmation
Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Business and Economic Development

PR25-0819

Board of Trustees of the University of the District of Columbia Mignon L.
Clyburn Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee of the
Whole

PR25-0820

Board of Ethics and Government Accountability Darrin P. Sobin Confirmation
Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Executive Administration and Labor

PR25-0821

Board of Ethics and Government Accountability Felice C. Smith Confirmation
Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Executive Administration and Labor

PR25-0822

Rental Housing Commission Toya Carmichael Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Housing

006466
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PR25-0823

Green Finance Authority Board Deborah Loomis Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Transportation and the Environment

PR25-0824

Green Finance Authority Board Ricardo Nogueira Confirmation Resolution of
2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Transportation and the Environment

PR25-0825

Green Finance Authority Board Todd Monash Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Transportation and the Environment

PR25-0826

Board of Pharmacy Rodrick McGill Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Health

PR25-0827

Board of Accountancy Antonia Browning Smiley Confirmation Resolution of
2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Business and Economic Development

PR25-0828

Board of Accountancy Robert M. Todero Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Business and Economic Development

PR25-0829

Board of Marriage and Family Therapy Laura Golojuch Confirmation Resolution
of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Health

314
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PR25-0830 Board of Psychology Patrick Canavan Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Health

PR25-0831 Board of Dietetics and Nutrition Emily Arkin Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Health

PR25-0832 Board of Dietetics and Nutrition India James Confirmation Resolution of 2024

Intro. 05-22-2024 by Chairman Mendelson and referred to the Committee on
Health

PR25-0833 Board of Real Estate Appraisers Anthony Bolling Confirmation Resolution of
2024

Intro. 05-23-2024 by Chairman Mendelson and referred to the Committee on
Housing

PR25-0834 Local Rent Supplement Program Contract No. 2024-LRSP-04A with MC Rental
Preservation 2 LLC Approval Resolution of 2024

Intro. 05-23-2024 by Chairman Mendelson and referred to the Retained by the
Council with comments from the Committee on Housing

006468
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COUNCIL OF THE DISTRICT OF COLUMBIA
COMMITTEE ON HEALTH

NOTICE OF PUBLIC HEARING

1350 Pennsylvania Avenue, NW, Washington, DC 20004

COUNCILMEMBER CHRISTINA HENDERSON, CHAIRPERSON
COMMITTEE ON HEALTH
ANNOUNCES A PUBLIC HEARING

ON

B25-0632 - Dental Specialties Licensure and Scope of Practice Amendment Act of 2023;
B25-0672 - Radiation Protection Act of 2024;
PR25-0808 - Board of Social Work Selerya Moore Confirmation Resolution of 2024;

And
PR25-0807 - Board of Social Work Wanda Wheeler Confirmation Resolution of 2024
ON

Wednesday July 10, 2024, 9:30 A.M.
Hybrid in Room 412 and Virtual via Zoom
To Watch Live:
https://dccouncil.gov/council-videos/
https://www.christinahendersondc.com/live
https://www.youtube.com/(@cmchenderson

Councilmember Christina Henderson, Chair of the Committee on Health, announces a
public hearing on B25-0632 - Dental Specialties Licensure and Scope of Practice Amendment
Act of 2023; B25-0672 - Radiation Protection Act of 2024; PR25-0808 - Board of Social Work
Selerya Moore Confirmation Resolution of 2024; and PR25-0807 - Board of Social Work Wanda
Wheeler Confirmation Resolution of 2024. The hearing will be held on Wednesday July 10,
2024, hybrid in Room 412 of the John A. Wilson Building, and Virtual via Zoom.

The stated purpose of the "Dental Specialties Licensure and Scope of Practice
Amendment Act of 2023" is to allow the Board of Dentistry to license and regulate dental
specialties, define oral and maxillofacial surgery, and permit certified dentists to administer
immunizations and use FDA-approved neurotoxins for dental procedures. It also seeks to prevent
non-dentists from controlling dental practices and to authorize disciplinary actions against
dentists who enter into such agreements. This legislation ensures dentists are properly qualified,
aligns local practices with national standards, and addresses existing legal loopholes.
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The stated purpose of the “Radiation Protection Act of 2024” is to establish standards for
licensees, applicants, and certificate of registration holders who receive, possess, use, transfer,
own, acquire, or operate any source of radiation. It, among other things, establishes new
licensing, registration, permitting and certification requirements, and accreditation standards for
individuals in medical radiation technology, radiation therapy technology, licensed suppliers, and
portable x-ray service providers.

The “Board of Social Work Selerya Moore Confirmation Resolution of 2024,” and the
“Board of Social Work Wanda Wheeler Confirmation Resolution of 2024 would nominate
Selerya Moore and Wanda Wheeler as members of the Board of Social Work.

Witnesses may appear either in-person or virtually using the Zoom platform. Unless
otherwise stated in pre-hearing instructions, witnesses will have 5 minutes to speak if they are
representing an organization, and 3 minutes if they are speaking for themselves. The public
should sign up at https:/lims.dccouncil.gov/Hearings by 5pm on Monday July 8, 2024.
Witnesses who anticipate needing spoken language interpretation, or require sign language
interpretation, are requested to inform the Committee office of the need as soon as possible
but no later than five business days before the proceeding. We will make every effort to
fulfill timely requests, although alternatives may be offered. Requests received in less than five
business days may not be fulfilled. If you have additional questions, please email Ashley
Strange, Legislative Assistant at astrange@dccouncil.gov.

Testimony should be submitted through the Council’s Hearing Management System
https://lims.dccouncil.gov/hearings in advance of the roundtable. Testimony will be publicly
accessible upon Committee review. If you are unable to testify at the hearing, written statements
are encouraged and will be made a part of the official record. Statements for the record should
be submitted through the Hearing Management System at the link above. The record will close at
S5pm on Wednesday July 10, 2024.
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Council of the District of Columbia

COMMITTEE ON BUSINESS AND ECONOMIC DEVELOPMENT
NOTICE OF PUBLIC ROUNDTABLE

1350 Pennsylvania Avenue, N.W., Washington, D.C. 20004

COUNCILMEMBER KENYAN R. MCDUFFIE, CHAIRPERSON
COMMITTEE ON BUSINESS AND ECONOMIC DEVELOPMENT

ANNOUNCES A
PuBLIC HEARING ON

B25-0619, THE “CLEAN HANDS CERTIFICATION ECONOMIC EXPANSION AND
REVITALIZATION AMENDMENT ACT OF 2023”

B25-0658, THE “HOUSING IN DOWNTOWN TAX ABATEMENT TECHNICAL
AMENDMENT ACT OF 2024”

PR25-0804, THE “AMERICAN ASSOCIATION OF COLLEGES AND UNIVERSITIES,
REVENUE BONDS PROJECT APPROVAL RESOLUTION OF 2024”

PR25-0805, THE “JUBILEE HOUSING, INC. - THE MAYCROFT, REVENUE BONDS
PROJECT APPROVAL RESOLUTION OF 2024”

B25-0488, THE “MOUNT VERNON TRIANGLE/EASTERN MARKET/BARRACKS
ROW GREAT STREETS NEIGHBORHOOD RETAIL PRIORITY AMENDMENT ACT OF
2023”

Thursday, June 20, 2024, at 10:00 a.m.
Room 412 and via Zoom Video Conference Broadcast
Streamed live at https://www.youtube.com/channel/UCbFwXXcbCuQk3-
zlwqe97mA/streams and www.dccouncil.gov/hearings

On Thursday, June 20, 2024, Councilmember Kenyan R. McDuffie, Chairperson of the
Committee on Business and Economic Development, will hold a public hearing to consider the
following measures:

e Bill 25-0619, the “Clean Hands Certification Economic Expansion and
Revitalization Amendment Act of 2023

e Bill 25-0658, the “Housing in Downtown Tax Abatement Technical Amendment
Act of 2024”

e Proposed Resolution 25-0804, the “American Association of Colleges and
Universities, Revenue Bonds Project Approval Resolution of 2024

e Proposed Resolution 25-0805, the “Jubilee Housing, Inc. - The Maycroft,
Revenue Bonds Project Approval Resolution of 2024

e Bill 25-0488, the “Mount Vernon/Eastern Market/Barracks Row Great Streets
Neighborhood Retail Priority Amendment Act of 2023
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Bill 25-0619, the “Clean Hands Certification Economic Expansion and Revitalization
Amendment Act of 2023” would raise the debt threshold applicable under the Clean Hands Act
and exempt the issuance of occupational and business licenses from the Clean Hands
Certification requirement.

Bill 25-0658, the “Housing in Downtown Tax Abatement Technical Amendment Act of 2024
would require the tax abatements for Housing in Downtown Tax Abatement program to be
awarded competitively, ensure proper recording of the Tenant Opportunity to Purchase Act
exemptions, extend the timeframe for receiving a certificate of occupancy, and make other
technical changes to the program.

Proposed Resolution 25-0804, the “American Association of Colleges and Universities, Revenue
Bonds Project Approval Resolution of 2024 would authorize the issuance, sale, and delivery in
an aggregate principal amount not to exceed $12,000,000.00. These bonds will be used for the
financing, refinancing, or reimbursing of costs incurred by the American Association of Colleges
and Universities for the projects located at 1816 and 1818 R Street NW, in Ward 2.

Proposed Resolution 25-0805, the “Jubilee Housing, Inc. - The Maycroft, Revenue Bonds
Project Approval Resolution of 2024” would authorize the issuance, sale, and delivery in an
aggregate principal amount not to exceed $3,250,000. These bonds will be used for the
financing, refinancing, or reimbursing of costs incurred by Jubilee Housing, Inc. for its project
located at 1474 Columbia Road, NW, in Ward 1.

Bill 25-0488, the “Mount Vernon/Eastern Market/Barracks Row Great Streets Neighborhood
Retail Priority Amendment Act of 2023” would designate certain neighborhoods as Retail
Priority Areas, including those within the Mount Vernon Triangle, Eastern Market, and Barracks
row areas.

The Committee invites the public to testify, in-person or virtually, and to submit written
testimony. Those who wish to testify must register using the Council’s Hearing Management
System at https://lims.dccouncil.gov/hearings by 5:00 p.m. on Monday, June 17, 2024. All
public witnesses will be allowed a maximum of three minutes to testify. At the discretion of the
Chair, the length of time provided for oral testimony may be reduced or extended.

Public witnesses who request to participate virtually via the Zoom Video Conference platform
will receive instructions by email on how to participate prior to the hearing. Written testimony
should be submitted through the Council’s Hearing Management System at
https://lims.dccouncil.gov/hearings in advance of the hearing. Written testimony will be publicly
accessible upon Committee review and be made a part of the official record. The record will
close at 5:00 p.m. on Thursday, June 27, 2024.

Witnesses who anticipate needing spoken language interpretation, or require sign language
interpretation, are requested to inform the Committee by email of the need as soon as possible
but no later than five business days before the proceeding. The Committee will make every effort
to fulfill timely requests, although alternatives may be offered.

Please email BusinessEconomicDevelopment@dccouncil.ecov for additional information.
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COUNCIL OF THE DISTRICT OF COLUMBIA
COMMITTEE ON HEALTH

NOTICE OF PUBLIC ROUNDTABLE

1350 Pennsylvania Avenue, NW, Washington, DC 20004

COUNCILMEMBER CHRISTINA HENDERSON, CHAIRPERSON
COMMITTEE ON HEALTH
ANNOUNCES A PUBLIC ROUNDTABLE

ON

PR25-0635 -Food Policy Council Mya Price Confirmation Resolution of 2024;
PR25-0647 - Food Policy Council Beverley Wheeler Confirmation Resolution of 2024;
PR 25-769 - Food Policy Council Carrie Vaughn Confirmation Resolution of 2024;

PR 25-771 - Food Policy Council Nicholas Stavely Confirmation Resolution of 2024;
PR 25-772 - Food Policy Council Jason Kellogg Confirmation Resolution of 2024;

PR 25-773 - Food Policy Council Angela Chester-Johnson Confirmation Resolution of 2024;
PR 25-770 - Food Policy Council Kristy McCarron Confirmation Resolution of 2024;
PR 25-774 - Food Policy Council Dalila Boclin Confirmation Resolution of 2024;

And
PR25-0813 - Food Policy Council James Huang Confirmation Resolution of 2024
ON

Thursday June 13, 2024, 9:30 A.M.
Hybrid in Room 500 and Virtual via Zoom
To Watch Live:
https://dccouncil.gov/council-videos/
https://www.christinahendersondc.com/live
https://www.youtube.com/@cmchenderson

Councilmember Christina Henderson, Chair of the Committee on Health, announces a
public roundtable on several nominees to the Food Policy Council. The roundtable will be held
on Thursday June 13, 2024, hybrid in Room 500 of the John A. Wilson Building, and Virtual
via Zoom.

Witnesses may appear either in-person or virtually using the Zoom platform. Unless
otherwise stated in pre-hearing instructions, witnesses will have 5 minutes to speak if they are
representing an organization, and 3 minutes if they are speaking for themselves. The public
should sign up at https://lims.dccouncil.gov/Hearings by Spm on Tuesday June 11, 2024.
Witnesses who anticipate needing spoken language interpretation, or require sign language
interpretation, are requested to inform the Committee office of the need as soon as possible
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but no later than five business days before the proceeding. We will make every effort to
fulfill timely requests, although alternatives may be offered. Requests received in less than five
business days may not be fulfilled. If you have additional questions, please email Ashley
Strange, Legislative Assistant at astrange @dccouncil.gov.

Testimony should be submitted through the Council’s Hearing Management System
https://lims.dccouncil.gov/hearings in advance of the roundtable. Testimony will be publicly
accessible upon Committee review. If you are unable to testify at the hearing, written statements
are encouraged and will be made a part of the official record. Statements for the record should
be submitted through the Hearing Management System at the link above. The record will close at
12:00pm on Wednesday June 19, 2024.
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COUNCIL OF THE DISTRICT OF COLUMBIA
COMMITTEE ON HEALTH

NOTICE OF PUBLIC ROUNDTABLE
1350 Pennsylvania Avenue, NW, Washington, DC 20004

COUNCILMEMBER CHRISTINA HENDERSON, CHAIRPERSON
COMMITTEE ON HEALTH
ANNOUNCES A PUBLIC ROUNDTABLE

ON

PR25-740 - Commission on Health Equity Nicole Stratchan Confirmation Resolution of 2024;
PR25-741 - Commission on Health Equity Mighty Fine Confirmation Resolution of 2024;
PR25-742 - Commission on Health Equity Dr. Suyanna Linhales Barker Confirmation
Resolution of 2024;

PR25-743 - Commission on Health Equity Ana Lopez van Balen Confirmation Resolution of
2024;

PR25-744 - Commission on Health Equity Linda Elam Confirmation Resolution of 2024;
PR25-758 - Board of Medicine Miriam Michael Confirmation Resolution of 2024;
PR25-759 - Board of Medicine William Strudwick Confirmation Resolution of 2024;
PR25-760 - Board of Medicine Amr Madkour Confirmation Resolution of 2024;
PR25-761 - Board of Medicine Harry Barbee Confirmation Resolution of 2024;
PR25-762 - Board of Medicine Luis Dominguez Confirmation Resolution of 2024;
PR25-786 - Board of Podiatry Teresa Hilliard Confirmation Resolution of 2024;
PR25-791 - Board of Dentistry Dr. Chanelle Roberts Confirmation Resolution of 2024;
PR25-792 - Board of Dentistry Dr. Imani Lewis Confirmation Resolution of 2024;

And
PR25-793 - Board of Dentistry Dr. Michelle Latortue Confirmation Resolution of 2024
ON

Monday, June 3, 2024, 10:00 A.M.
Hybrid in Room 500 and Virtual via Zoom
To Watch Live:
https://dccouncil.gov/council-videos/
https://www.christinahendersondc.com/live
https://www.youtube.com/(@cmchenderson

Councilmember Christina Henderson, Chair of the Committee on Health, announces a
public roundtable on several nominees to the Board of Medicine, the Board of Podiatry, the
Board of Dentistry, and the Commission on Health Equity. The roundtable will be held on
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Monday, June 3, 2024 at 10:00 A.M.., hybrid in Room 500 of the John A. Wilson Building,
and Virtual via Zoom.

Witnesses may appear either in-person or virtually using the Zoom platform. Unless
otherwise stated in pre-hearing instructions, witnesses will have 5 minutes to speak if they are
representing an organization, and 3 minutes if they are speaking for themselves. The public
should sign up at https://lims.dccouncil.gov/Hearings by S5pm on Thursday, May 30, 2024.
Witnesses who anticipate needing spoken language interpretation, or require sign language
interpretation, are requested to inform the Committee office of the need as soon as possible
but no later than five business days before the proceeding. We will make every effort to
fulfill timely requests, although alternatives may be offered. Requests received in less than five
business days may not be fulfilled. If you have additional questions, please email Ashley
Strange, Legislative Assistant at astrange@dccouncil.gov.

Testimony should be submitted through the Council’s Hearing Management System
https://lims.dccouncil.gov/hearings in advance of the roundtable. Testimony will be publicly
accessible upon Committee review. If you are unable to testify at the hearing, written statements
are encouraged and will be made a part of the official record. Statements for the record should
be submitted through the Hearing Management System at the link above. The record will close at
12:00pm on Tuesday, June 4, 2024.
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COUNCIL OF THE DISTRICT OF COLUMBIA
Notice of Reprogramming Requests

Pursuant to DC Official Code Sec 47-361 et seq. of the Reprogramming Policy Act of 1990, the
Council of the District of Columbia gives notice that the Mayor has transmitted the following
reprogramming request(s).

A reprogramming will become effective on the 15th day after official receipt unless a Member of
the Council files a notice of disapproval of the request which extends the Council’s review
period to 30 days. If such notice is given, a reprogramming will become effective on the 31st
day after its official receipt unless a resolution of approval or disapproval is adopted by the
Council prior to that time.

Comments should be addressed to the Secretary to the Council, John A. Wilson Building, 1350
Pennsylvania Avenue, NW, and Room 5 Washington, D.C. 20004. Copies of reprogramming’s
are available in Legislative Services, Room 10.

Telephone: 724-8050

Reprog. 25-0121: Request to reprogram Fiscal Year 2024 Special Purpose Revenue funds
budget authority in the amount of $28,822 within the Department of
Energy and Environment (DOEE) was filed in the Office of the Secretary
Thursday, May 23, 2024. Budget authority is needed to purchase technical
research supplies.

RECEIVED: 14-day review begins May 24, 2024

Reprog. 25-0122: Request to reprogram Fiscal Year 2024 Special Purpose Revenue funds
budget authority in the amount of $7,273,407 within the District of
Columbia Public Charter School Board (DCPCSB) was filed in the Office
of the Secretary Friday, May 24, 2024. Funds are needed to align the
budget with projected spending for salaries and benefits. Budget authority
is available because of lower-than-anticipated spending, primarily in
Subsidies and Grants.

RECEIVED: 14-day review begins May 28, 2024
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: May 31, 2024

Protest Petition Deadline: July 15,2024

Roll Call Hearing Date: August 5, 2024

Protest Hearing Date: September 25, 2024

License No.: ABRA-128670

Licensee: Eat at Créme, LLC

Trade Name: Creme

License Class: Retailer’s “C” Tavern

Address: 1660 33" Street, N.W.

Contact: Rassam A. Rad: (703) 357-7863, eatatcreme(@gmail.com
WARD 2 ANC 2E SMD 2E02

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic
Beverage Control Act and that the objectors are entitled to be heard before the granting of such
on the Roll Call Hearing date on August 5, 2024 at 10 a.m., 4th Floor, 2000 14" Street,
N.W., Washington, DC 20009. Petitions and/or requests to appear before the ABC Board must
be filed electronically to abca.legal@dc.gov on or before the Petition deadline. The Protest
Hearing date is scheduled on September 25, 2024 at 1:30 p.m.

NATURE OF OPERATION

The Establishment will be a Retailer “C” Tavern with a Total Occupancy Load of 35. Capacity
of 25 with seating for 20 inside the premises. Summer Garden with 10 seats and a total capacity
of 10. Applicant is requesting a Holiday Extension of Hours Endorsement.

HOURS OF OPERATION AND HOURS OF ALCOHOLIC BEVERAGE SALES,
SERVICE, AND CONSUMPTION FOR INSIDE PREMISES AND SUMMER GARDEN
Sunday and Monday 4:30pm — 9pm, Tuesday and Wednesday 4:30pm — 10pm, Thursday
4:30pm — 11pm, Friday and Saturday 4pm — lam
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

*READVERTISEMENT**

Placard Posting Date: May 31, 2024

Protest Petition Deadline: July 15, 2024

Roll Call Hearing Date: August 5, 2024

Protest Hearing Date: September 25, 2024

License No.: ABRA-127954

Licensee: Growth & Wellness, LLC

Trade Name: District Wellness Center

Registration/License Type: Medical Cannabis Retailer

Address: 4915 Georgia Ave N.W.

Retailer Contact: Raj Lal: (202) 437-0536; rajlal628 @gmail.com
WARD 4 ANC 4D SMD 4D04

Notice is given that the above-named medical cannabis retailer applicant has requested a new
license to be located at 4915 Georgia Ave N.W. Pursuant to Title 22-C of the DCMR (Medical
Cannabis Program) objectors are entitled to be heard regarding the new license application.
Petitions and/or requests to appear before the ABC Board must be filed electronically to
abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is scheduled for
August 5, 2024, at 10 a.m., 4th Floor, 2000 14" Street, N.W., Washington, DC 20009. The
Protest Hearing date is scheduled for September 25, 2024, at 1:30 p.m. All hearings before
the Board are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 4915 Georgia Ave
N.W. The proposed facility with approximately 1,480 square feet of space will provide cannabis
flowers, cannabis concentrates, and a line of edible products and home delivery services to
registered patients in Washington, D.C. The applicant is requesting a delivery endorsement.

HOURS OF OPERATION FOR RETAILER
Sunday-Saturday 7am — 9pm

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Sunday-Saturday 7am — 9pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

**RESCIND**

Placard Posting Date: May 17, 2024

Protest Petition Deadline: ~ July 1, 2024

Roll Call Hearing Date: July 22, 2024

Protest Hearing Date: September 11, 2024

License No.: ABRA-127954

Licensee: Growth & Wellness, LLC

Trade Name: District Wellness Center

Registration/License Type: Medical Cannabis Retailer

Address: 4915 Georgia Ave N.W.

Retailer Contact: Raj Lal: (202) 437-0536; rajlal628 @gmail.com
WARD 4 ANC 4D SMD 4D04

Notice is given that the above-named medical cannabis retailer applicant has requested a new
license to be located at 4915 Georgia Ave N.W. Pursuant to Title 22-C of the DCMR (Medical
Cannabis Program) objectors are entitled to be heard regarding the new license application.
Petitions and/or requests to appear before the ABC Board must be filed electronically to
abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is scheduled for
July 22, 2024, at 10 a.m., 4th Floor, 2000 14™ Street, N.W., Washington, DC 20009. The
Protest Hearing date is scheduled for September 11, 2024, at 1:30 p.m. All hearings before
the Board are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 4915 Georgia Ave
N.W. The proposed facility with approximately 1,480 square feet of space will provide cannabis
flowers, cannabis concentrates, and a line of edible products and home delivery services to
registered patients in Washington, D.C. The applicant is requesting a delivery endorsement.

HOURS OF OPERATION FOR RETAILER
Sunday-Saturday 7am — 9pm

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Sunday-Saturday 7am — 9pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

Notice is hereby given that:
License Number: ABRA-118369

Applicant: Heights, LL.C

Trade Name: Heights Liquor

SMD: 7C09

Has applied for the renewal of an alcoholic beverage license at the premises:

ON

5/31/2024

License Class/Type:

547 42ND STREET NE

A Retail - Liquor Store

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON OR

BEFORE:
7/15/2024

A HEARING WILL BE HELD ON:

8/5/2024

AT 10:00 a.m., 2000 14th STREET, NW, 4th FLOOR, WASHINGTON, DC 20009

Days
Sunday:
Monday:

Tuesday:
Wednesday:
Thursday:
Friday:
Saturday:

FOR FURTHER INFORMATION CALL: (202) 442-4423

Hours of Operation

24 hrs - 24 hrs
24 hrs - 24 hrs

24 hrs - 24 hrs

24 hrs - 24 hrs
24 hrs - 24 hrs

24 hrs - 24 hrs
24 hrs - 24 hrs
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

**RESCIND**

Placard Posting Date: May 17, 2024

Protest Petition Deadline: July 1, 2024

Roll Call Hearing Date: July 22, 2024

Protest Hearing Date: September 11, 2024

License No.: ABRA-127171

Licensee: Luxury Soil, LLC

Trade Name: Luxury Soil

Registration/License Type: Medical Cannabis Retailer

Address: 775 H Street, N.E.

Retailer Contact: Darrin Ebron: (323) 633-6900; darrin@luxurysoil.com
WARD 6 ANC 6A SMD 6A02

Notice is given that the above-named medical cannabis retailer applicant has requested a new
license to be located at 775 H Street N.E. Pursuant to Title 22-C of the DCMR (Medical
Cannabis Program) objectors are entitled to be heard regarding the new license application.
Petitions and/or requests to appear before the ABC Board must be filed electronically to
abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is scheduled for
July 22, 2024, at 10 a.m., 4th Floor, 2000 14™ Street, N.W., Washington, DC 20009. The
Protest Hearing date is scheduled for September 11, 2024, at 1:30 p.m. All hearings before
the Board are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 775 H Street,
N.E. The proposed facility with approximately 890 square feet of space will provide cannabis
flowers, cannabis concentrates, and a line of edible products and home delivery services to
registered patients in Washington, D.C. The applicant is requesting a delivery endorsement.

HOURS OF OPERATION FOR RETAILER
Monday— Saturday 11 am — 8 pm
Sunday - CLOSED

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Monday— Saturday 11 am — 8 pm
Sunday - CLOSED

006482


mailto:abca.legal@dc.gov

DISTRICT OF COLUMBIA REGISTER VOL. 71 - NO. 22 MAY 31, 2024

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

*READVERTISEMENT**

Placard Posting Date: May 31, 2024

Protest Petition Deadline: July 15, 2024

Roll Call Hearing Date: August 5, 2024

Protest Hearing Date: September 25, 2024

License No.: ABRA-127977

Licensee: XXX Distributions

Trade Name: Positronics

Registration/License Type: Medical Cannabis Retailer

Address: 1209 10th Street, N.W., Rear

Retailer Contact: Daniel Simms: (202) 948-5774; danielsims8@gmail.com
WARD 2 ANC 2G SMD 2G04

Notice is given that the above-named medical cannabis retailer applicant has requested a new
license to be located at 1209 10™ Street N.W., Rear Pursuant to Title 22-C of the DCMR
(Medical Cannabis Program) objectors are entitled to be heard regarding the new license
application. Petitions and/or requests to appear before the ABC Board must be filed
electronically to abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is
scheduled for August 5, 2024, at 10 a.m., 4th Floor, 2000 14" Street, N.W., Washington, DC
20009. The Protest Hearing date is scheduled for September 25, 2024, at 1:30 p.m. All
hearings before the Board are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 1209 10t Street,
N.W., Rear The proposed facility with approximately 1,500 square feet of space will provide
cannabis flowers, cannabis concentrates, and a line of edible products and home delivery
services to registered patients in Washington, D.C. The applicant is requesting a delivery
endorsement.

HOURS OF OPERATION FOR RETAILER
Sunday — Saturday 8 am — 9 pm

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Sunday — Saturday 9 am — 9 pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

**RESCIND**

Placard Posting Date: May 17, 2024

Protest Petition Deadline: July 1, 2024

Roll Call Hearing Date: July 22, 2024

Protest Hearing Date: September 11, 2024

License No.: ABRA-127977

Licensee: XXX Distributions

Trade Name: Positronics

Registration/License Type: Medical Cannabis Retailer

Address: 1209 10th Street, N.W., Rear

Retailer Contact: Daniel Simms: (202) 948-5774; danielsims8@gmail.com
WARD 2 ANC 2G SMD 2G04

Notice is given that the above-named medical cannabis retailer applicant has requested a new
license to be located at 1209 10™ Street N.W., Rear Pursuant to Title 22-C of the DCMR
(Medical Cannabis Program) objectors are entitled to be heard regarding the new license
application. Petitions and/or requests to appear before the ABC Board must be filed
electronically to abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is
scheduled for July 22, 2024, at 10 a.m., 4th Floor, 2000 14" Street, N.W., Washington, DC
20009. The Protest Hearing date is scheduled for September 11, 2024, at 1:30 p.m. All
hearings before the Board are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations at 1209 10t Street,
N.W., Rear The proposed facility with approximately 1,500 square feet of space will provide
cannabis flowers, cannabis concentrates, and a line of edible products and home delivery
services to registered patients in Washington, D.C. The applicant is requesting a delivery
endorsement.

HOURS OF OPERATION FOR RETAILER
Sunday — Saturday 8 am — 9 pm

HOURS OF RETAILER SALES OPEN TO THE PUBLIC
Sunday — Saturday 9 am — 9 pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: May 31, 2024

Protest Petition Deadline: July 15,2024

Roll Call Hearing Date: August 5, 2024

Protest Hearing Date: September 25, 2024

License No.: ABRA-128455

Licensee: BETU, LLC

Trade Name: T Street Market

License Class: Retailer’s Class “B” Beer & Wine

Address: 321 T Street, N.E.

Contact: Hemen A Solomon: (240) 423-8364, eph516(@gmail.com
WARD 5 ANC 5F SMD 5F05

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic
Beverage Control Act and that the objectors are entitled to be heard before the granting of such
on the Roll Call Hearing date on August 5, 2024 at 10 a.m., 4th Floor, 2000 14" Street,
N.W., Washington, DC 20009. Petitions and/or requests to appear before the ABC Board must
be filed electronically to abca.legal@dc.gov on or before the Petition deadline. The Protest
Hearing date is scheduled on September 25, 2024 at 1:30 p.m.

NATURE OF OPERATION
The Establishment will be a Retailer “B” selling beer and wine for off-premises consumption.
Tasting Permit Endorsement.

HOURS OF OPERATION AND HOURS OF ALCOHOLIC BEVERAGE SALES
Sunday through Saturday 8am — 12am
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DC BOARD OF ELECTIONS
NOTICE OF PUBLIC HEARING
RECEIPT AND INTENT TO REVIEW INITIATIVE MEASURE

The Board of Elections shall consider in a public hearing whether the proposed measure,
“DC Cash Payment Reparations Act” is a proper subject matter for initiative at the Board’s
regular meeting on Wednesday, July 3, 2024 at 10:30 a.m., at 1015 Half Street SE, Suite 750,
Washington DC 20003. The Board will meet remotely. Members of the public can only access
the meeting by using the following information:

Join Zoom Meeting
https://zoom.us/j/55462158287pwd=MkVTRnBVUWS&8yc1lhY2tFRC9qY0Vvdz09

Meeting ID: 554 621 5828

Passcode: 299837

One tap mobile

+16468769923,,55462158284#,,,,299837# US (New York)
+13017158592,,5546215828#,,,,%299837# US (Washington DC)

Dial by your location

+1 646 876 9923 US (New York)

+1 301 715 8592 US (Washington DC)
+1 312 626 6799 US (Chicago)

+1 253 215 8782 US (Tacoma)

+1 346 248 7799 US (Houston)

+1 408 638 0968 US (San Jose)

+1 669 900 6833 US (San Jose)

Meeting ID: 554 621 5828
Passcode: 299837

Find your local number: https://zoom.us/u/a9gZ43CBe

In making a proper subject matter determination, the Board does not consider the merits
of a proposed measure. Instead, it may consider only whether the proposed measure meets the
subject matter requirements set forth in District of Columbia law. Specifically, the Board must
reject the proposed measure if it determines that:

e The measure conflicts with or seeks to amend the Title IV of the DC Home Rule
Act (“the District Charter”);

e The measure conflicts with the U.S. Constitution;

e The measure has not been properly filed,

e The verified statement of contributions (the measure committee’s statement of
organization and report of receipts and expenditures) was not timely filed;
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e The measure would authorize discrimination in violation of the DC Human
Rights Act;

e The measure would negate or limit a budgetary act of the DC Council; or

e The measure would appropriate funds

Those who wish to testify at the hearing on the propriety of the proposed measure in
light of the above-referenced criteria should contact the Board’s Office of the General Counsel
at 202-727-2194 or ogc@dcboe.org and provide their name, address, telephone number, and
name of the organization represented (if any) by no later than Thursday, June 27, 2024 at 4:00
p.m. Any written testimony or memoranda should be submitted for the record to the Board’s
Office of the General Counsel, 1015 Half Street SE, Suite 750, Washington, DC 20003 or at
ogc(@dcboe.org by that date and time as well. Individuals shall be permitted a maximum of
three minutes for oral presentations. Representatives of organizations shall be permitted a
maximum of five minutes for oral presentations.

The Short Title, Summary Statement, and Legislative Text of the proposed initiative, as
submitted to the Board by the proposer(s) of the measure, read as follows:

Short Title
“DC Cash Payment Reparations Act”

Summary Statement

If enacted, the “DC Cash Payment Reparations” would:
a. Ensure that DC Council puts out a study showing how a one-time payment of 300,000
dollars to every Black household in DC, over the next 15 years would benefit the Black
DC residents.
b. Ensure that DC Council holds a public hearing regarding the study, in which the public
could testify.

Legislative Text

BE IT ENACTED BY THE ELECTORS OF THE DISTRICT OF COLUMBIA, That this act
may be cited as the “DC Cash Payment Reparations Act”.

In 1967, Dr. Martin Luther King Jr. said, “We must recognize that we can’t solve our problem
now until there is a radical redistribution of economic power.” This initiative seeks to continue
Dr. Martin Luther King Jr.’s dream of a radical redistribution of economic power.
According to a study done by an organization called “Prosperity Now and the Institute for Policy

Studies”, the median Black wealth is expected to fall to zero by the year 2053. This is a crisis. In
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DC, White households have 88 times the wealth of a Black households. DC has the worst
economic equality by race in America. DC has the biggest racial wealth gap in America. DC
has the largest unemployment gap between black and white households.
If we know that white people have more wealth due to the racial oppression of Black people,
then Black people should be given wealth to close the gap. The amount of 300, 000 dollars was
chosen because according to the most recent data, the median net worth of white households in
DC was 300,000 more dollars than Black households. White households on average had a net
worth of 284,000 and Black households a median net worth of 3,500 dollars. This legislation
would not appropriate funds, it is simply a study and a public hearing regarding the specific
number of 300,000 one-time cash payments being distributed to every Black household in DC
over the next 15 years. For the purpose of this legislation, “Black people” refers to descendants
of Black people who were enslaved on USA’s soil and survived Jim Crow.
Sec 3. This act shall take effect after a 30-day period of Congressional review as provided

in section 602(c) (1) of the District of Columbia Home Rule Act, approved December 24, 1973
(87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)), and publication in the District of Columbia

Register.
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF PUBLIC HEARING

TIME AND PLACE: Thursday, July 18, 2024, @ 4:00 p.m.
Via WebEXx: https://dcoz.dc.gov/ZC23-24 (to participate & watch)
Via Telephone: 1-650-479-3208 Access code: 2308 599 5748 (audio

participation & listen)

Via YouTube: https://www.youtube.com/c/DCOfficeofZoning (to
watch)
Instructions: https://dcoz.dc.gov/release/virtual-public-hearings
Witness Sign Up: https://dcoz.dc.gov/service/sign-testify

FOR THE PURPOSE OF CONSIDERING THE FOLLOWING:

CASE NO. 23-24 (Eckington Mews, LLC — Consolidated PUD and Related Zoning Map
Amendment @ 1708-1710 1% Street, N.E. (Square 3524, Lots 52, 53, 800, 802, and 803)

THIS CASE IS OF INTEREST TO ANC SF

Oral and Written Testimony

o All who wish to testify in this case are strongly encouraged to sign up to do so at least 24 hours prior to the start
of the hearing on OZ’s website at the link above. Also, see below: How to participate as a witness — oral
statements. On the day of the hearing, call 202-727-0789 to sign up to testify.

o All written comments and/or testimony must be submitted to the record at least 24 hours prior to the start
of the hearing — see below: How fo participate as a witness — written statements.

On October 6, 2023, the Office of Zoning received an application from Eckington Mews, LLC
(the “Applicant”) for review and approval of a consolidated Planned Unit Development (“PUD”)
and related Zoning Map Amendment. The Applicant simultaneously filed a request that the
application be set down and heard at a public hearing.

The property that is the subject of this application consists of approximately 22,940 square feet
and includes Lots 52, 53, 800, 802, and 803 in Square 3524 (the “Property”). The Property is
located in the Northeast quadrant of the District of Columbia in the northern portion of Square
3524, which is bounded by R Street, N.E. to the south, 1% Street, N.E. to the east, District-owned
land to the north, and Lincoln Road, N.E. to the west. The Property includes two existing
rowhomes on 1% Street, N.E., the abutting alley lots to the west that are improved with dated alley
structures and gravel storage yards, and a portion of the north-south public alley currently bisecting
the site that is proposed to be closed and incorporated into the development. The Property is
currently located in the RF-1 Zone District. The Property is located in the Local Public Facilities
designation on the Comprehensive Plan’s Future Land Use Map and within a Neighborhood
Conservation Area on the Comprehensive Plan’s Generalized Policy Map.

The Applicant proposes to redevelop the site with a multifamily residential building with 26 units
(the “Project”) that is designed to operate in form and function as rowhomes. The Project will
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retain and incorporate the existing rowhomes on 1% Street NE. As part of the Application, the
Applicant requests a PUD-related Zoning Map Amendment to the RA-2 zone. The Project will
have a height of approximately 34 feet, an approximate floor area ratio (“FAR”) of 1.86, and a lot
occupancy of approximately 60%. The Project will include approximately 13 vehicular parking
spaces and approximately 13 long-term and 12 short-term bicycle parking spaces. The Applicant
requests a waiver of the minimum land area of one acre, under Subtitle X § 301.1, required for a
PUD in the RA-2 zone. The Applicant seeks PUD flexibility from the Inclusionary Zoning (“1Z”)
requirements of Subtitle C § 1005.5 of the Zoning Regulations to permit the Project’s proposed IZ
units to be offered for rent in the event the Applicant is unable to successfully sell the IZ units
within a reasonable time'; and to concentrate the IZ units on the east side of the Project. The
Applicant also seeks PUD flexibility from the single enclosure requirements under Subtitle C
§ 1503.1 to permit separate solar pergolas for each of the units.

On January 29, 2024, the District Office of Planning filed a report recommending the application
be set down for a public hearing. The OP setdown report stated that the Project would not be
inconsistent with the maps and policies of the Comprehensive Plan, including when viewed
through a racial equity lens. On February 8, 2024, the Zoning Commission considered the
application at a public meeting and voted to set the application down for a public hearing. The
Applicant filed a Prehearing Submission on April 11, 2024.

This public hearing will be conducted in accordance with the contested case provisions of the
Zoning Regulations, Subtitle Z, Chapter 4.

How to participate as a witness — oral presentation

Interested persons or representatives of organizations may be heard at the virtual public hearing. All
individuals, organizations, or associations wishing to testify in this case are strongly encouraged to
sign up to testify at least 24 hours prior to the start of the hearing on OZ’s website at
https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure the success of
the new virtual public hearing procedures.

The Commission also requests that all witnesses prepare their testimony in writing, submit the
written testimony prior to giving statements, and limit oral presentations to summaries of the most
important points. The Commission must base its decision on the record before them. Therefore,
all written comments and/or testimony must be submitted to the record at least 24 hours
prior to the start of the hearing. The following maximum time limits for oral testimony shall be
adhered to and no time may be ceded:

1. Applicant and parties in support 60 minutes collectively
2. Parties in opposition 60 minutes collectively
3. Organizations 5 minutes each
4. Individuals 3 minutes each

! The Project is proposed to be for sale ownership units.

Z.C. NOTICE OF PUBLIC HEARING
Z.C. CASE NoO. 23-24
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Pursuant to Subtitle Z § 408.4, the Commission may increase or decrease the time allowed above,
in which case, the presiding officer shall ensure reasonable balance in the allocation of time
between proponents and opponents.

How to participate as a witness — written statements

Written statements, in lieu of personal appearances or oral presentation, may be submitted for
inclusion in the record. The public is encouraged to submit written testimony through the
Interactive Zoning Information System (IZIS) at https://app.dcoz.dc.gov/Login.aspx; however,
written statements may also be submitted by e-mail to_zcsubmissions@dc.gov. Please include the
case number on your submission. If you are unable to use either of these means of submission,
please contact Ella Ackerman at (202) 727-0789 for further assistance.

How to participate as a party.
Any person who desires to participate as a party in this case must so request and must comply
with the provisions of Subtitle Z § 404.1.

A party has the right to cross-examine witnesses, to submit proposed findings of fact and
conclusions of law, to receive a copy of the written decision of the Commission, and to exercise
the other rights of parties as specified in the Zoning Regulations. If you are still unsure of what it
means to participate as a party and would like more information on this, please contact OZ at

dcoz@dc.gov or at (202) 727-6311.

Except for an affected ANC, any person who desires to participate as a party in this case must
clearly demonstrate that the person’s interests would likely be more significantly, distinctly, or
uniquely affected by the proposed zoning action than other persons in the general public. Persons
seeking party status shall file with the Commission, not less than 14 days prior to the date set
for the hearing, or 14 days prior to a scheduled public meeting if seeking advanced party
status consideration, a Form 140 — Party Status Application, a copy of which may be
downloaded from OZ’s website at:_https://app.dcoz.dc.gov/Help/Forms.html.

“Great weight” to written report of ANC

Subtitle Z § 406.2 provides that the written report of an affected ANC shall be given great weight
if received at any time prior to the date of a Commission meeting to consider final action,
including any continuation thereof on the application, and sets forth the information that the
report must contain. Pursuant to Subtitle Z § 406.3, an ANC that wishes to participate in the
hearing must file a written report at least seven days in advance of the public hearing and provide
the name of the person who is authorized by the ANC to represent it at the hearing.

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING
AT (202) 727-6311.

ANTHONY J. HOOD, ROBERT E. MILLER, JOSEPH S. IMAMURA, AND TAMMY
STIDHAM --------- ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA, BY
SARA A. BARDIN, DIRECTOR, AND BY SHARON S. SCHELLIN, SECRETARY TO
THE ZONING COMMISSION.

Z.C. NOTICE OF PUBLIC HEARING
Z.C. CASE NoO. 23-24
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Do you need assistance to participate? If you need special accommodations or need language assistance services (translation or
interpretation), please contact Zee Hill at (202) 727-0312 or Zelalem.Hill@dc.gov five days in advance of the meeting. These services will
be provided free of charge.

;Necesita ayuda para participar? Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traduccion o
interpretacion), por favor comuniquese con Zee Hill llamando al (202) 727-0312 o escribiendo a Zelalem.Hill@dc.gov cinco dias antes de
la sesion. Estos servicios seran proporcionados sin costo alguno.

Avez-vous besoin d’assistance pour pouvoir participer? Si vous avez besoin d’aménagements spéciaux ou d’une aide linguistique
(traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou a Zelalem.Hill@dc.gov cing jours avant la réunion. Ces
services vous seront fournis gratuitement.

EHOSHA| =0 20| 2stMa? St HO|E MEd E2{0f StALE, 210 X[l ME|A(MY = S9)7F ERSHAIH, 29|
52 HOf| zee Hill M| (202) 727-0312 2 M3} SFA| 7Lt Zelalem Hill@de.gov 2 O|H Y-S FA|7| HIZL|CE O|F Z2 MH|AE

FRE NSELC

CEEFAZYSIENG ? MREEERREFZHEXESHERS (BFXOF)  BELBEZANIER AR SZee Hill B
% - BIFS5202) 727-0312, BT Zelalem Hill@dc.gov XL BRI MRS,

Qui vi ¢6 cAn tro gitp gi dé tham gia khong? Né&u qui vi can thu x&p dic biét hodc trg giup vé ngdn ngit (bién dich hosc théng dich)
xin vui long lién hé véi Zee Hill tai (202) 727-0312 hodc Zelalem.Hill@dc.gov truéc ndm ngay. Cac dich vu ndy hoan toan mién phi.

AALE OCBF PNLAIPFA? PHAP ACSHF NNLATIPT MLID PRI% ACSTF ATAIADTT (FLFR MLIR MA+CITR) hNLATPTH
ANAPT NANAND- ATPAT 5+ N4T H LAY NNAR RMC (202) 727-0312 MLIR NATRA Zelalem Hill@dc.gov 275 T A15U A74%1 /4T
PAAM-T NIR T0-:

This meeting is governed by the Open Meetings Act. Please address any questions or
complaints arising under this meeting to the Office of Open Government at
opengovoffice@dc.gov.
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF PUBLIC HEARING

TIME AND PLACE: Monday, July 22, 2024, @ 4:00 p.m.
Via WebEx: https://dcoz.dc.gov/ZC23-29 (to participate & watch)
Via Telephone: 1-650-479-3208 Access code: 2319 329 2684 (audio
participation & listen)
Via YouTube: https://www.youtube.com/c/DCOfficeofZoning (to watch)
Instructions: https://dcoz.dc.gov/release/virtual-public-hearings
Witness Sign Up: https://dcoz.dc.gov/service/sign-testify

FOR THE PURPOSE OF CONSIDERING THE FOLLOWING:

CASE NO. 23-29 (Marina’s View, LLC — Consolidated PUD and Related Zoning Map
Amendment @ 4337-4347 Martin Luther King Jr Avenue, S.W., 4353-4363 Martin Luther
King Jr Avenue, S.W., 201-211 Elmira Street, S.W., and 200-210 Elmira Street, S.W. (PAR
252/82, PAR 252/83, PAR 252/92, and PAR 252/86))

THIS CASE IS OF INTEREST TO ANC 8D

Oral and Written Testimony

o All who wish to testify in this case are strongly encouraged to sign up to do so at least 24 hours prior to the start
of the hearing on OZ’s website at the link above. Also, see below: How to participate as a witness — oral
statements. On the day of the hearing, call 202-727-0789 to sign up to testify.

o All written comments and/or testimony must be submitted to the record at least 24 hours prior to the start
of the hearing — see below: How fo participate as a witness — written statements.

On December 22, 2023, the Office of Zoning received an application from Martin’s View, LLC
(the “Applicant”) for review and approval of a consolidated Planned Unit Development (“PUD”)
and related Zoning Map Amendment. The Applicant simultaneously filed a request that the
application be set down and heard at a public hearing.

The property that is the subject of this application consists of approximately 213,748 square feet
and includes PAR 252/82, PAR 252/83, PAR 252/92, and PAR 252/86 (the “Property”). The
Property is located in the Southwest quadrant of the District of Columbia and separated by Elmira
Street, S.W., with three parcels to the north and one parcel to the south. The Property is bounded
on the north by the Leckie Elementary School; on the south by BridgePoint Hospital National
Harbor; on the east by Martin Luther King Jr Avenue, S.W.; and on the west by Fort Greble Park.
It is currently improved with four low rise apartment buildings and located in the RA-1 zone. The
Property is primarily designated Moderate Density Residential with a small west side portion
designated Parks Recreation and Open Space on the Future Land Use Map of the District of
Columbia Comprehensive Plan. Most of the Property is designated as a Neighborhood
Conservation Area, and a small portion is designated as Institutional on the Generalized Policy
Map.

The Applicant proposes to redevelop the Property into four multifamily residential buildings with
underground parking (the “Project”). The Project will include approximately 821 residential units
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and approximately 273 underground parking spaces. As part of the Application, the Applicant
requests a PUD-related Zoning Map Amendment to the RA-2 Zone District. The Project will have
a maximum height of approximately 60 feet and an approximate floor area ratio (“FAR”) of 2.59.
The Applicant seeks PUD flexibility from Subtitle F § 205.1 of the Zoning Regulations to provide
18.5 feet of mechanical penthouse space for elevator overruns when the maximum mechanical
penthouse height in the RA-2 zone is 15 feet. The Applicant also seeks flexibility to allow the PUD
to proceed in phases in order to provide existing residents of the Property with the option of
remaining on site throughout redevelopment.

On March 18, 2024, the District Office of Planning filed a report recommending the application
be set down for a public hearing. The OP setdown report stated that the proposal would not be
inconsistent with the maps and policies of the Comprehensive Plan, including when viewed
through a racial equity lens. On March 28, 2024, the Zoning Commission considered the
application at a public meeting and voted to set the application down for a public hearing. The
Applicant filed a Prehearing Submission on April 17, 2024.

This public hearing will be conducted in accordance with the contested case provisions of the
Zoning Regulations, Subtitle Z, Chapter 4.

How to participate as a witness — oral presentation

Interested persons or representatives of organizations may be heard at the virtual public hearing. All
individuals, organizations, or associations wishing to testify in this case are strongly encouraged to
sign up to testify at least 24 hours prior to the start of the hearing on OZ’s website at
https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure the success of
the new virtual public hearing procedures.

The Commission also requests that all witnesses prepare their testimony in writing, submit the
written testimony prior to giving statements, and limit oral presentations to summaries of the most
important points. The Commission must base its decision on the record before them. Therefore, it
is highly recommended that all written comments and/or testimony be submitted to the
record at least 24 hours prior to the start of the hearing. The following maximum time limits
for oral testimony shall be adhered to and no time may be ceded:

1. Applicant and parties in support 60 minutes collectively
2. Parties in opposition 60 minutes collectively
3. Organizations 5 minutes each
4. Individuals 3 minutes each

Pursuant to Subtitle Z § 408.4, the Commission may increase or decrease the time allowed above,
in which case, the presiding officer shall ensure reasonable balance in the allocation of time
between proponents and opponents.

How to participate as a witness — written statements

Written statements, in lieu of personal appearances or oral presentation, may be submitted for
inclusion in the record. The public is encouraged to submit written testimony through the
Interactive Zoning Information System (IZIS) at https://app.dcoz.dc.gov/Login.aspx; however,

Z.C. NOTICE OF PUBLIC HEARING
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written statements may also be submitted by e-mail to_zcsubmissions@dc.gov. Please include the
case number on your submission. If you are unable to use either of these means of submission,
please contact Ella Ackerman at (202) 727-0789 for further assistance.

How to participate as a party.
Any person who desires to participate as a party in this case must so request and must comply
with the provisions of Subtitle Z § 404.1.

A party has the right to cross-examine witnesses, to submit proposed findings of fact and
conclusions of law, to receive a copy of the written decision of the Commission, and to exercise
the other rights of parties as specified in the Zoning Regulations. If you are still unsure of what it
means to participate as a party and would like more information on this, please contact OZ at

dcoz@dc.gov or at (202) 727-6311.

Except for an affected ANC, any person who desires to participate as a party in this case must
clearly demonstrate that the person’s interests would likely be more significantly, distinctly, or
uniquely affected by the proposed zoning action than other persons in the general public. Persons
seeking party status shall file with the Commission, not less than 14 days prior to the date set
for the hearing, or 14 days prior to a scheduled public meeting if seeking advanced party
status consideration, a Form 140 — Party Status Application, a copy of which may be
downloaded from OZ’s website at:_https://app.dcoz.dc.gov/Help/Forms.html.

“Great weight” to written report of ANC

Subtitle Z § 406.2 provides that the written report of an affected ANC shall be given great weight
if received at any time prior to the date of a Commission meeting to consider final action,
including any continuation thereof on the application, and sets forth the information that the
report must contain. Pursuant to Subtitle Z § 406.3, an ANC that wishes to participate in the
hearing must file a written report at least seven days in advance of the public hearing and provide
the name of the person who is authorized by the ANC to represent it at the hearing.

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING
AT (202) 727-6311.

ANTHONY J. HOOD, ROBERT E. MILLER, JOSEPH S. IMAMURA, AND TAMMY
STIDHAM --------- ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA, BY
SARA A. BARDIN, DIRECTOR, AND BY SHARON S. SCHELLIN, SECRETARY TO
THE ZONING COMMISSION.

Do you need assistance to participate? If you need special accommodations or need language assistance services (translation or
interpretation), please contact Zee Hill at (202) 727-0312 or Zelalem.Hill@dc.gov five days in advance of the meeting. These services will
be provided free of charge.

Necesita ayuda para participar? Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traduccion o
interpretacion), por favor comuniquese con Zee Hill llamando al (202) 727-0312 o escribiendo a Zelalem.Hill@dc.gov cinco dias antes de
la sesion. Estos servicios seran proporcionados sin costo alguno.

Avez-vous besoin d’assistance pour pouvoir participer? Si vous avez besoin d’aménagements spéciaux ou d’une aide linguistique
(traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou a Zelalem.Hill@dc.gov cinq jours avant la réunion. Ces
services vous seront fournis gratuitement.

Z.C. NOTICE OF PUBLIC HEARING
Z.C. CASENO. 96-13A
PAGENO. 3
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF VIRTUAL PUBLIC HEARING

TIME AND PLACE: Monday, July 15, 2024, 2023, @ 4:00 p.m.
Via WebEx: https://dcoz.dc.gov/ZC24-02 (to participate & watch)
Via Telephone: 1-650-479-3208 Access code: 2313 177 8121 (audio
participation & listen)
Via YouTube: https://www.youtube.com/c/DCOfficeofZoning (to watch)
Instructions: https://dcoz.dc.gov/release/virtual-public-hearings
Witness Sign Up: https://dcoz.dc.gov/service/sign-testify

FOR THE PURPOSE OF CONSIDERING THE FOLLOWING:

CASE NO. 24-02 (Washington Metropolitan Area Transit Authority — Zoning Map
Amendment (Square 5123, Lots 1-9, 35, 800, and 801; Square 5170, Lots 9, 10, 809, and
814; and PAR 184/100))

THIS CASE IS OF INTEREST TO ANC 7C

On January 23, 2024, the Zoning Commission (the “Commission”) received an application from
Washington Metropolitan Area Transit Authority (the “Applicant” or “WMATA”) requesting
approval of a Zoning Map amendment (the “Application”) for a property in the Northeast
quadrant of Washington, DC (Square 5123, Lots 1-9, 35, 800, and 801; Square 5170, Lots 9, 10,
809, and 814'; and PAR 184/100) (the “Property”). The Property is designated Mixed Use
(Medium Density Residential, Low Density Commercial, and Local Public Facilities) on the
Comprehensive Plan’s Future Land Use Map. The Property is located in a Neighborhood
Enhancement Area and designated as an Enhanced/New Neighborhood Center on the
Comprehensive Plan’s Generalized Policy Map.

The Property is located in Ward 7 and bounded by WMATA’s rail lines to the northwest,
Quarles Street, NE to the northeast, Minnesota Avenue, N.E. to the southeast, and private
property to the southwest. Containing approximately 167,073 square feet of land area, the
Property is improved with a Metrorail station, bus turnaround, related buildings, surface parking
for Metrorail users, and landscaping. The Property is split zoned, with a majority in the PDR-1
zone and the remaining portion in the RA-1 zone.

The Applicant seeks to rezone the Property to the MU-5B zone. The MU-5B zone would allow
development with a maximum height of 75 feet, not including penthouse, a maximum FAR of
3.5 (4.2 with Inclusionary Zoning [“IZ”]), and a maximum non-residential FAR of 1.5 at the
Property.

The Office of Planning submitted its report in support of setting the application down for a
public hearing on April 1, 2024. OP’s report concluded that the proposed map amendment would
not be inconsistent with the Comprehensive Plan, including when viewed through a racial equity
lens, and that the proposal would not be appropriate for IZ Plus. At its April 11, 2024 public

1 “The Applicant filed a revision to the application to add Lot 814 to the proposed rezoning at Ex. 10 and 10A of the
Z.C. Case 24-02 record.
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meeting, the Commission voted to set down the application for a public hearing as a contested
case. On April 30, 2024, the Applicant submitted its prehearing submission.

This virtual public hearing will be conducted in accordance with the contested case provisions
Subtitle Z, Chapter 4 of the Zoning Regulations (Title 11, Zoning Regulations of 2016, of the
District of Columbia Municipal Regulations), which includes the text provided in the Notice of
Emergency and Proposed Rulemaking adopted by the Zoning Commission on May 11, 2020, in
Z.C. Case No. 20-11.

How to participate as a witness — oral presentation

Interested persons or representatives of organizations may be heard at the virtual public hearing.
All individuals, organizations, or associations wishing to testify in this case are strongly
encouraged to sign up to testify at least 24 hours prior to the start of the hearing on OZ’s
website at https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure the
success of the new virtual public hearing procedures.

The Commission also requests that all witnesses prepare their testimony in writing, submit the
written testimony prior to giving statements, and limit oral presentations to summaries of the
most important points. The Commission must base its decision on the record before them.
Therefore, all written comments and/or testimony must be submitted to the record at least
24 hours prior to the start of the hearing. The following maximum time limits for oral
testimony shall be adhered to and no time may be ceded:

1. Applicant and parties in support 60 minutes collectively
2. Parties in opposition 60 minutes collectively
3. Organizations 5 minutes each
4. Individuals 3 minutes each

Pursuant to Subtitle Z § 408.4, the Commission may increase or decrease the time allowed
above, in which case, the presiding officer shall ensure reasonable balance in the allocation of
time between proponents and opponents.

How to participate as a witness — written statements

Written statements, in lieu of personal appearances or oral presentation, may be submitted for
inclusion in the record. The public is encouraged to submit written testimony through the
Interactive Zoning Information System (IZIS) at https://app.dcoz.dc.gov/Login.aspx; however,
written statements may also be submitted by e-mail to zcsubmissions@dc.gov. Please include the
case number on your submission. If you are unable to use either of these means of submission,
please contact Ella Ackerman at (202) 727-0789 for further assistance.

How to participate as a party.

Any person who desires to participate as a party in this case must so request and must comply
with the provisions of Subtitle Z § 404.1.

A party has the right to cross-examine witnesses, to submit proposed findings of fact and
conclusions of law, to receive a copy of the written decision of the Commission, and to exercise
the other rights of parties as specified in the Zoning Regulations. If you are still unsure of what
it means to participate as a party and would like more information on this, please contact OZ at

dcoz@dc.gov or at (202) 727-6311.

Z.C. NOTICE OF VIRTUAL PUBLIC HEARING
Z.C. CASE NO. 24-02
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Except for an affected ANC, any person who desires to participate as a party in this case must
clearly demonstrate that the person’s interests would likely be more significantly, distinctly, or
uniquely affected by the proposed zoning action than other persons in the general public.
Persons seeking party status shall file with the Commission, not less than 14 days prior to the
date set for the hearing, or 14 days prior to a scheduled public meeting if seeking advanced
party status consideration, a Form 140 — Party Status Application, a copy of which may be
downloaded from OZ’s website at: https://app.dcoz.dc.gov/Help/Forms.html. This form may
also be obtained from OZ at the address stated below.

“Great weight” to written report of ANC

Subtitle Z § 406.2 provides that the written report of an affected ANC shall be given great weight
if received at any time prior to the date of a Commission meeting to consider final action,
including any continuation thereof on the application, and sets forth the information that the
report must contain. Pursuant to Subtitle Z § 406.3, an ANC that wishes to participate in the
hearing must file a written report at least seven days in advance of the public hearing and provide
the name of the person who is authorized by the ANC to represent it at the hearing.

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING
AT (202) 727-6311.

ANTHONY J. HOOD, ROBERT E. MILLER, TAMMY STIDHAM, AND JOSEPH S.
IMAMURA -------- ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA, BY
SARA A. BARDIN, DIRECTOR, AND BY SHARON S. SCHELLIN, SECRETARY TO
THE ZONING COMMISSION.

Do you need assistance to participate? If you need special accommodations or need language assistance services (translation
or interpretation), please contact Zee Hill at (202) 727-0312 or Zelalem.Hill@dc.gov five days in advance of the meeting. These
services will be provided free of charge.

Necesita ayuda para participar? Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traduccion o
interpretacion), por favor comuniquese con Zee Hill llamando al (202) 727-0312 o escribiendo a Zelalem.Hill@dc.gov cinco dias
antes de la sesion. Estos servicios seran proporcionados sin costo alguno.

Avez-vous besoin d’assistance pour pouvoir participer? Si vous avez besoin d’aménagements spéciaux ou d’une aide
linguistique (traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou a Zelalem.Hill@dc.gov cinq jours
avant la réunion. Ces services vous seront fournis gratuitement.
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CHILD AND FAMILY SERVICES AGENCY

NOTICE OF PROPOSED RULEMAKING

The Director of the Child and Family Services Agency, pursuant to the authority set forth in Sections
102 and 106 of the Grandparent Caregivers Pilot Program Establishment Act of 2005, effective March
8, 2006 (D.C. Law 16-69; D.C. Official Code §§ 4-251.02, 4-251.06) (“Act”), and Mayor’s Order
2006-38, dated March 20, 2006, hereby gives notice of his intent to adopt the following amendments
to Chapter 68 (Grandparent Caregivers Pilot Program Subsidies) of Title 29 (Public Welfare) of the
District of Columbia Municipal Regulations (“DCMR”) in not less than thirty (30) days after the date
of publication of this notice in the District of Columbia Register, and following the review by the
Council of the District of Columbia (“Council”) as required by Section 106 of the Act. Pursuant to
that section, the proposed rules will be transmitted to the Council and will be deemed approved upon
the Council’s approval of the rules by resolution or the expiration of the Council’s thirty (30) day
review period, whichever occurs first.

The proposed amendment eliminates the requirement that an applicant to the Grandparent Caregivers
Pilot Program receive a Temporary Assistance for Needy Families (“TANF”) determination for the
child for whom the applicant is the primary caregiver as a condition of eligibility to receive a subsidy
through the program. CFSA anticipates that eliminating this requirement will reduce the time it takes
for applicants to submit a completed application and receive a subsidy if eligible and approved.
Applicants will still be required to have applied for TANF benefits for the child as a condition of
eligibility.

Title 29, PUBLIC WELFARE, of the DCMR is amended as follows:

Chapter 68, GRANDPARENT CAREGIVERS PILOT PROGRAM SUBSIDIES, is
amended as follows:

Section 6802, ELIGIBILITY, is amended as follows:
Subsection 6802.1(i) is amended to read as follows:

(1) The applicant has applied for Temporary Assistance for Needy Families (TANF)
benefits for the child through the Department of Human Services;

All persons desiring to comment on the subject matter of this proposed rulemaking should file
comments in writing within thirty (30) days after the date of publication of this notice in the
District of Columbia Register. Comments should be filed with Nina Jones, General Counsel, Child
and Family Services Agency, by mail or hand delivery to 200 I Street, SE Washington, DC 20003
or by email to nina.jones@dc.gov or online at www.dcregs.dc.gov. Copies of these proposed rules
may be obtained without charge at the address above or online at www.dcregs.dc.gov.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

ADMINISTRATIVE ISSUANCE SYSTEM

Mayor's Order 2024-081
May 23, 2024

SUBJECT: Extension — Opioid Fatality Review Board

ORIGINATING AGENCY: Office of the Mayor

By virtue of the authority vested in me as Mayor of the District of Columbia by section 422(2)

of the District of Columbia Home Rule Act, approved December 24, 1973, 87 Stat. 790,

Pub. L. 93-198, D.C. Official Code § 1-204.22(2), it is hereby ORDERED that:

L. Section XV of Mayor’s Order 2019-024, dated May 2, 2019 (Establishment — Opioid
Fatality Review Board), is amended by striking the phrase “December 31, 2024” and
inserting the phrase “December 31, 2026 in its place.

Z. EFFECTIVE DATE: This Order shall become effective immediately.

ofofEne

lMUR L BOWSER

OR
; Bastt
ATTEST: Mﬁ '
KIMBERLY A. BASSETT

SECRETARY OF STATE OF THE DISTRICT OF COLUMBIA
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OFFICE OF ADMINISTRATIVE HEARINGS

DISTRICT OF COLUMBIA ADVISORY COMMITTEE

NOTICE OF PUBLIC MEETING

In accordance with D.C. Code § 2-576(1), the Advisory Committee to the Office of Administrative
Hearings hereby gives notice that it will meet on Thursday, June 13, 2024, at 1:30 pm. The meeting
is in-person only and will be held at the following location:

7.

8.

Potomac Room
Marion S. Barry Building
441 Fourth Street, NW, Suite 450N (North side of 4" F1.) Washington, DC 20001
MEETING AGENDA

Welcome and Call to Order
Introductions
Remarks from the Chief ALJ

a. Update on staffing and vacancies;

b. Key case/decisions update;

c. Tech updates;

d. Trend lines on new case filings/backlogs; and

e. Other key issues.
Open Microphone from Agency GCs and ALJs
Open Microphone from Other Members of the Public (time permitting)
Old Business

New Business

Adjournment

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.

For more information, please contact Lisa Brannock, Executive Assistant at (202) 724-7681 or
lisa.brannock@dc.gov.
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION
ALCOHOLIC BEVERAGE AND CANNABIS BOARD

NOTICE OF PUBLIC HEARINGS
CALENDAR

WEDNESDAY, JUNE §, 2024
2000 14™ STREET, N.W., SUITE 400S
WASHINGTON, D.C. 20009

Donovan W. Anderson, Chairperson
Members: James Short, Silas Grant, Jr.

Show Cause Hearing (Status) 10:30 AM

Case # 24-CMP-00010

Georgetown Suites, LLC/Wabbit, LLC, t/a Georgetown Inn West End/Casta's
Rum Bar

1121 New Hampshire Ave NW

License #109462

Retailer CR

ANC 2A

Failed to follow Settlement Agreement

Show Cause Hearing (Status) 10:30 AM

Case # 24-251-00006

Grand Central, LLC, t/a Grand Central

2447 18th Street NW

License #76693

Retailer CR

ANC 1C

Sale to Minor Violation, Failed to Take Steps Necessary to Ascertain Legal
Drinking Age, Failed to Follow Security Plan
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Board’s Calendar
Page -2-June 5, 2024

Show Cause Hearing (Status) 10:30 AM

Case # 23-CIT-00679

Melben, Inc., t/a Flavio

1069 31st Street NW

License #8004

Retailer CR

ANC 2B

Failed to File Quarterly Statement

10:30 AM
Public Hearing

Langdon Park Moratorium Zone Rulemaking

Show Cause Hearing 10:30 AM

Case # 23-251-00007

Shredder, LLC, t/a Abigail Room

1730 M Street NW

License #10768

Retailer CN

ANC 2C

Failed to Preserve a Crime Scene, Failed to Follow Security Plan, Failed to
have security cameras operational, Interfered with an ABCA Investigation,
Failed to provide the Board with proof of corrective maintenance or
replacement of cameras, Allowed the Establishment to be Used for an
Unlawful or Disorderly Purpose

BOARD RECESS AT 12:00 PM

ADMINISTRATIVE AGENDA AT 1:00 PM
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Board’s Calendar
Page -3-June 5, 2024

Show Cause Hearing 1:30 PM

Case # 23-CIT-00782

District Restaurant Group, LLC, t/a Chupacabra
822 H Street NE

License #121599

Retailer CR

ANC 6A

Failed to File Quarterly Statement

Protest Hearing 1:30 PM

Case # 24-PR0O-00024

Hen Quarter, LLC, t/a Hen Quarter Riverpoint DC

2121 1st Street SW

License #124468

Retailer CR

ANC 5E

Substantial Change (Entertainment Endorsement for Live Entertainment
Inside of the Premises and Outside in the Summer Garden)

This hearing is continued for one week to June 12, 2014, at 1:30 pm.
All of the ABC Board’s public hearings are conducted virtually and are

livestreamed on ABCA’s YouTube channel which can be found here:
https://www.youtube.com/@alcoholicheverageregulatio5683.

This meeting is governed by the Open Meetings Act. Please address any
questions or complaints arising under this meeting to the Office of Open
Government at opengovoffice@dc.gov.
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION
ALCOHOLIC BEVERAGE AND CANNABIS BOARD

NOTICE OF MEETING
CEASE AND DESIST AGENDA

WEDNESDAY, JUNE §, 2023
2000 14™ STREET, N.W., SUITE 400S, WASHINGTON, D.C. 20009

The ABC Board will be issuing Orders to Cease and Desist to the following Licensees for the
reasons outlined below:

ABRA-122455 — Colony Liquors — Retail — A — Liquor Store — 4901 Georgia Avenue NW
[Licensee did not pay the annual license renewal fee. ]

In accordance with the Open Meetings Act (D.C. Official Code §2-571 et. seq.) this
meeting may be closed to consult with an attorney to obtain legal advice pursuant to §2-
575(b)(4)(A). The Board’s vote will be held in an open session and the public is permitted
to attend. This meeting is governed by the Open Meetings Act. Please address any
questions or concerns arising under this meeting to the Office of Open Government at
opengovoffice@dc.gov.
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DISTRICT OF COLUMBIA
ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION
MEDICAL CANNABIS PROGRAM

PUBLIC NOTICE
Notice of an Open Application Period for Standard Retailer and Internet Retailer Licenses

The Alcoholic Beverage and Cannabis Board (Board) hereby gives notice of an open application
period for standard retailer and internet retailer licenses, and sets forth the process for the
submission of applications to the Board.

Specifically, Title 22-C of the District of Columbia Municipal Regulations (DCMR) requires the
Board, at the start of each open application period, to publish a Notice in the D.C. Register
setting forth the process for the submission of available applications. The notice shall provide the
address for submission and the process for obtaining application materials from the Board. This

information shall also be provided on the Alcoholic Beverage and Cannabis Administration’s
(ABCA) website.

DC Law 24-0332, the Medical Cannabis Amendment Act of 2022 (Act), effective March 22,
2023, requires in relevant part that at least 50% of the new retailer and internet retailer licenses
made available by the Board be set aside for social equity applicants, as defined in the Act. As of
Wednesday, May 22, 2024, the Board has accepted and reviewed thirty-three (33) retailer and
two (2) internet retailer applications from social equity applicants filed during previous open
application periods above the statutory 50% threshold. Accordingly, the Board is making thirty-
three (33) retailer and two (2) internet retailer licenses available to standard applicants during
this open application period.

Retailer and internet retailer licenses will be made available to standard applicants during the
open application period on a first-come basis based upon the order that the applications are
received by the Board. No more than thirty-three (33) retailer and two (2) internet retailer
licenses will be approved by the Board for standard applicants during the open application
period. The Board is not accepting applications from social equity applicants during this open
application period.

Standard applicants that do not currently have a physical location to operate a retailer or internet
retailer license are permitted to file a one-year conditional license application during the open
application period, subject to the requirements of the Act and Title 22-C.

The Board provides the following information regarding the application process for the open
application period:

1. The first day for standard applicants to file a retailer or internet retailer license
application with the Board shall be 9:00 a.m. EST on Monday, July 1, 2024. The last day
for standard applicants to file a retailer or internet retailer license application with the
Board is 4 p.m., on Thursday, August 29, 2024. As noted above, applications filed during
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the open application period will be considered on a first come basis with thirty-three (33)
retailer and two (2) internet retailer licenses being made available to standard applicants
beginning on July 1, 2024. The Board reserves the right to close the application period
earlier than August 29, 2024 depending upon the volume of applications received by the
Board from standard applicants during the open application period.

2. Applications shall be submitted during the open application period in hard copy to the
ABCA Medical Cannabis Program, 2000 14" Street, NW, Suite 400 South, Washington,
DC 20009, or uploaded electronically as instructed on the application. It is your
responsibility to submit in a manner to ensure confirmation of delivery with a date and
time stamp.

3. Application forms and instructions are currently available on the ABCA website at
http://abca.dc.gov. If you have trouble accessing the application, please contact
abca.cannabislicensing@dc.gov. A list of the applicable application fees to be submitted
with the application is currently available on the ABCA website. All application fees
are nonrefundable.

4. Each applicant is strongly encouraged to read the regulations contained in Title 22-C of
the DCMR carefully before submitting an application. You will not be allowed to change
the location on your application, excluding conditional license applicants, after the
applicable open application period has ended.

5. PLEASE READ CAREFULLY: Prior to filing your application please note the
following:

a. A location for a retailer or internet retailer cannot be located within any
residential district or within 300 feet of a preschool, primary or secondary school,
or a recreation center.

b. An applicant for a retailer license cannot be located within 400 feet of an existing
retailer or a previously submitted retailer application filed by another applicant
during an open application period.

c. In the event that two or more applications filed during an open application period
are for locations within 400 feet of each other, ABCA shall proceed forward with
the application that is first in time. If that application is subsequently denied,
ABCA shall proceed forward with the application that is second in time, third in
time, et cetera, until an application is approved.

d. An applicant for a retailer license may not already hold or have an ownership
interest in both a cultivation center and a retailer.

e. An applicant for an internet retailer license may not already hold or have an
ownership interest in a cultivation center.
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f. An applicant for a retailer or internet retailer license may not already hold or have
an ownership interest in a combined number of three retailer and internet retailer
licenses.

g. An applicant for a retailer or internet retailer license is not permitted to hold or
have an ownership interest in a courier or testing laboratory license.

h. An application for a retailer or internet retailer license that is accepted by the
Board that has a proposed location will be required to undergo a 45-day public
comment period with notice given to any affected Advisory Neighborhood
Commissions (ANC’s) located within 600 feet of where the applicant’s
establishment is or will be located.

Applicants must e-mail all written questions or requests for clarification regarding this
announcement or the application process to abca.cannabislicensing@dc.gov with “MC
Application Question” in the subject line. Questions and responses will be posted on ABCA’s
website: www.abca.dc.gov. Questions will not be answered on an individual basis. Furthermore,
ABCA may decide not to answer a question and the agency is not obligated to answer all
questions. Applicants should also monitor ABCA’s website for questions or responses and other
information about the program. Phone inquiries will not be accepted.

Finally, all applicants should be advised that federal law makes cannabis a controlled substance
and has placed cannabis in Schedule I of the Controlled Substance Act. Growing, distributing,
and possessing cannabis in any capacity, other than as a part of a federally authorized research
program, is a violation of federal laws. The District of Columbia’s law authorizing the District’s
medical cannabis program will not excuse any person from any violation of the federal laws
governing cannabis or authorize any licensee to violate federal laws. Therefore, participation in
the program is at your own risk.
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

DEPARTMENT ON DISABILITY SERVICES

NOTICE OF PUBLIC MEETING

The D.C. Family Support Council (FSC) will hold a public meeting on Thursday, June 13,
2024, from 12:00 pm to 1:30 pm. The meeting can be attended virtually via Zoom.

Zoom Link: https://us06web.zoom.us/meeting/register/tZIqgcumqpjgvE9cIR25KORwEq-
ZvioeWnOD 0

Below is the draft agenda for this meeting. The final meeting agenda will be posted on the DDS
website 48 hours in advance of the meeting along with a link for the Zoom meeting.

Draft Meeting Agenda

1) Welcome

2)  Members Present

3) Approval of Minutes

4)  Update on Meeting with Chair Mendelson
5)  Sub-Committees

6) Adjourn

Next Meeting: Thursday, July 11, 2024, at 12:00 pm to 1:30 pm

The FSC provides recommendations, assists, and advises the Department on Disability Services
(DDS) and sister agencies on developing person and family-centered systems of support for
families throughout the life course of their family members with intellectual and developmental
disabilities. The FSC operates pursuant to D.C. Law 16-264, the “Department on Disability
Services Establishment Act of 2006,” effective March 14, 2007 (D.C. Official Code § 7-761.01
et seq.), and according to the “Family Support Council Procedure,” 2019-DDA-PROCO02 (Aug.
22,2019), at 2019-DDA-PROCO02 Family Support Council Procedure_1.pdf (dec.gov).

To request translation/interpretation services, sign language interpretation, captioning or other
accommodations, please contact Catherine Rinehart Mello, Program Development Specialist, by
telephone at (202) 258-7872, or by email at catherine.rinehartmello@dc.gov. Requests must be
made five (5) business days in advance for full consideration. Resources may not be available if
requested less than five (5) business days before the meeting.

For more information, please contact Catherine Rinehart Mello, Program Development
Specialist, DDS Office of Policy, Planning and Innovation, by telephone at (202) 258-7872, or
by email at catherine.rinehartmello@dc.gov, or Crystal Thomas, Program Manager, DDS Office
of Policy, Planning and Innovation, by telephone at (202) 730-1751, or by email at
crystal.thomas2@dc.gov.

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.
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E.L. HAYNES PUBLIC CHARTER SCHOOL
NOTICE OF INTENT TO ENTER SOLE SOURCE CONTRACT

Grant Support

E.L. Haynes Public Charter School (PCS) intends to enter a sole source contract with FundEd
Strategies for grant management and compliance. The decision to conduct

a sole source agreement was due to the specific needs of the school for targeted grant
opportunities and the specialized expertise that FundEd Strategies has in charter school grants
and fundraising. The anticipated cost of this contract is $72,000.

If you have any questions, or for additional information, please email contracts@elhaynes.org no
later than 4:00pm on Friday, June 14, 2024.
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E.L. HAYNES PUBLIC CHARTER SCHOOL
NOTICE OF INTENT TO ENTER SOLE SOURCE CONTRACT

Student Data Services

E.L. Haynes Public Charter School (PCS) intends to enter a sole source contract with
EmpowerK 12 for student data services. The decision to conduct a sole source agreement was due
to the specific needs of the school for student data analysis, dashboards, and support that can
only be met by EmpowerK 12 with their specialized expertise. The anticipated cost of this
contract is $49,000.

If you have any questions, or for additional information, please email contracts@elhaynes.org no
later than 4:00pm on Friday, June 14, 2024.
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE, )
Employee ) OEA Matter No. 1601-0015-20-AF24
)
V. ) Date of Issuance: March 4, 2024
)
DISTRICT OF COLUMBIA )
PUBLIC SCHOOLS, )
Agency ) ERIC T. ROBINSON, ESQ.
) SENIOR ADMINISTRATIVE JUDGE
)

John Cook, Esq., Employee Representative
Lynette Collins, Esq., Agency Representative

ADDENDUM DECISION ON ATTORNEY FEES AND COSTS

INTRODUCTION AND PROCEDURAL HISTORY

Employee was hired by District of Columbia Public Schools (“DCPS” or the “Agency”) as
a teacher on or about June 29, 2002. Thereafter, on or about August 15, 2009, Employee was
separated from the Agency based on performance related issues. In response to his termination,
the Washington Teachers Union (Hereinafter “WTU”) filed a grievance on his behalf. The
grievance went to arbitration. On or about July 18, 2018, the Arbitrator issued his opinion reversing
the termination and ordering DCPS to reinstate Employee. Employee was reinstated on or about
April 10, 2019. However, prior to reinstatement, Employee was required to complete Agency’s
mandatory onboarding process, which included completing a background check, drug and alcohol
testing, Tuberculous Test (Hereinafter “TB”) and submitting proof of licensure to teach.
Thereafter, Agency sought to appeal the Arbitrator’s decision reversing Employee’s termination.
Despite filing the Appeal, Agency began requesting that Employee start with the onboarding
process.

On October 18, 2019, DCPS issued a Notice of Termination. Specifically, the Notice
outlined that Employee was found ineligible for employment based on his failure to comply with
onboarding and licensure requirements. The Notice further outlined that the termination would
become effective November 4, 2019. In response, on or about December 3, 2019, Employee filed

! The grievance and its dictate were not under consideration or review in the ID.
Addendum Decision on Attorney Fees and Costs
OEA Matter No. 1601-0015-20-AF24
Page 1
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an appeal with the Office of Employee Appeals (“OEA” or the “Office”) contesting Agency’s final
decision terminating him. Thereafter, OEA requested a response and Agency submitted its
response. After an unsuccessful attempt at mediation, this matter was first assigned to
Administrative Judge (“AJ”) Arien Cannon. AJ Cannon then left OEA’s employ, and this matter
was then reassigned to the Undersigned on March 5, 2020. Several prehearing conferences were
held over a three-year period because Employee had multiple attorneys and the holding of an
Evidentiary Hearing in this matter was further delayed due to constraints imposed by the District
of Columbia State of Emergency caused by the Coronavirus Covid-19 pandemic. Finally, an
evidentiary hearing was held on March 6, 2023.

An Initial Decision (“ID”) was issued on September 13, 2023. The ID reversed the
Agency’s removal action and required Agency to reinstate Employee and awarded him backpay
and benefits lost as a result of the removal action. On October 13, 2023, Agency filed a Petition
for Review with the Board of the Office of Employee Appeals contesting the ID. On January 4,
2024, the Board of the Office of Employee Appeals issued an Opinion and Order that denied
Agency’s Petition for Review. On February 2, 2024, Employee, through counsel, filed a Motion
for Attorney Fees. Inresponse, Agency filed a Motion to Mitigate Damages. In Agency’s motion,
it argued that Employee had a duty to mitigate damages and sought a limited Evidentiary hearing
on this issue. On February 15, 2024, the Undersigned issued an Order to Employee’s counsel that
required him to address, inter alia, whether Agency had fully complied with the ID. On February
27, 2024, Employee’s counsel timely responded to the Order and noted that compliance was
incomplete and ongoing. After reviewing the party’s submission, I have determined that no further
proceedings are warranted at this time regarding Employee’s Motion for Attorney Fees and DCPS’
response.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).

BURDEN OF PROOF

OEA Rule 628.1, 59 DCR 2129 (March 16, 2012) states:

The burden of proof with regard to material issues of fact shall be by a
preponderance of the evidence. “Preponderance of the evidence” shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

OEA Rule 628.2 id. states:

The employee shall have the burden of proof as to issues of jurisdiction, including
timeliness of filing. The agency shall have the burden of proof as to all other issues.

Addendum Decision on Attorney Fees and Costs
OEA Matter No. 1601-0015-20-AF24
Page 2
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ISSUE
Whether Employee’s motion for attorney’s fees should be dismissed.

ANALYSIS AND CONCLUSIONS OF LAW

D.C. Official Code § 1-606.08 provides that an Administrative Judge of this Office may
require payment by the agency of reasonable attorney fees if the appellant is: 1) the prevailing
party; and 2) payment is warranted in the interest of justice. See also OEA Rule 635.1, 46 D.C.
Reg. at 9320. An employee is considered the “prevailing party,” if he or she received “all or
significant part of the relief sought” as a result of the decision.? Employee herein is the prevailing
party. However, he has not been reinstated; Agency has not recompensed him backpay that is
owed; and he has not been brought back to the status quo ante anticipated by the ID. It is self-
evident that the process of doing so will require the usage of additional legal resources that would
become a part of the evolving attorney fees tab.

Consequently, I find that the motion for attorney fees is premature and must now be
dismissed. However, the dismissal is without prejudice, since the process of bringing Employee
back to the status quo ante is ongoing. Employee’s counsel may resubmit a motion for attorney
fees to this Office once this process has been completed.?

ORDER

Based on the aforementioned, it is herecby ORDERED that Employee’s Motion for
Attorney Fees and Costs is DISMISSED without Prejudice.

FOR THE OFFICE:
/s/ Eric T. Robinson
ERIC T. ROBINSON, ESQ.
SENIOR ADMINISTRATIVE JUDGE

2 Zervas v. D.C. Office of Personnel, OEA Matter No. 1601-0138-88AF92 (May 13, 1993).
3 Agency’s Motion to Mitigate Damages is misplaced as a response to the Motion for Attorney Fees. This Motion is
denied. However, it may be resubmitted if Employee opts to contest the Agency’s efforts (or lack thereof)
complying with the ID.
Addendum Decision on Attorney Fees and Costs
OEA Matter No. 1601-0015-20-AF24
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so
that this Office can correct them before publishing the decision. This notice is not intended to provide an
opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE!, ) OEA Matter No. 1601-0040-23
Employee )
V. ) Date of Issuance: March 28, 2024
)
METROPOLITAN POLICE DEPARTMENT, ) MONICA DOHNII, Esq.
Agency ) Senior Administrative Judge
)

Frank Hill, Esq., Employee’s Representative
Tricia Brissett, Esq., Agency’s Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On April 14, 2023, Employee filed a Petition for Appeal with the D.C. Office of
Employee Appeals (“OEA” or “Office”) contesting the Metropolitan Police Department’s
(“MPD” or “Agency”) decision to suspend him from his position as a Police Officer for twenty
(20) days without pay, effective April 3 to April 27, 2023. Employee was charged with: (1)
violation of General Order 120.21- Attachment A, Part A-14,% and (2) violation of General Order
120.21, Attachment A, Part A-16.> On April 14, 2023, OEA issued a Request for Agency
Answer to Employee’s Petition for Appeal. Thereafter, on May 17, 2023, Agency filed its
Answer to Employee’s Petition for Appeal.

This matter was assigned to the undersigned on May 17, 2023. On May 23, 2023, the
undersigned issued an Order scheduling a Status/Prehearing Conference for June 20, 2023. On
June 16, 2023, Agency filed an Objection to Petitioner’s Allegation regarding the Effective Date
of Final Agency Action and Motion to Dismiss for Untimeliness. A Status/Prehearing
Conference was held on June 20, 2023. Subsequently, Employee submitted a Response to
Agency’s Motion to Dismiss for Untimeliness on July 3, 2023. On July 7, 2023, the undersigned
issued an Order Regarding Jurisdiction, noting that this Office had jurisdiction over this matter.
The Order also directed the parties to submit Prehearing Statements by August 4, 2023, and

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
2 Which states, “Neglect of Duty to which assigned, or required by rules and regulations adopted by the
Department”.
3 Which states, “Failure to obey Order and Directives issued by the Chief of Police.”
Initial Decision
OEA Matter No. 1601-0040-23
Page 1
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attend a Prehearing Conference scheduled for August 16, 2023. Both parties attended the
scheduled Prehearing Conference. Thereafter, on October 10, 2023, the undersigned issued an
Order Convening an Evidentiary Hearing in this matter. The Evidentiary Hearing was held on
October 25, 2023, and November 2, 2023, with both parties in attendance. On December 6, 2023,
the undersigned issued an Order requiring the parties to submit written closing arguments. In an
email dated January 6, 2024, the parties requested an extension of time to file their closing
arguments. This request was granted in an Order dated January 8, 2024, with the written closing
arguments due on or before February 2, 2024. Both parties have now filed their respective
closing arguments. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03
(2001).

ISSUES

1) Whether Agency had cause to charge Employee with (1) Neglect of Duty and (2)
Failure to follow orders and directives issued by the Chief of Police; and if so,

2) Whether the penalty of twenty (20) days suspension without pay is appropriate under
applicable District laws, rules, regulations and the Table of Illustrative Action.

SUMMARY OF MATERIAL TESTIMONY

The following represents a summary of the relevant testimony given during the
Evidentiary Hearing as provided in the transcript (hereinafter denoted as “Tr.”) which was
generated following the conclusion of the proceeding.*

Agency’s Case in Chief

Curtis Miller (“Lt. Miller”) Tr. Vol. 1. pgs. 27-95.

Lieutenant Curtis Miller (“Lt. Miller) has been employed by Agency for about 20 years.
He is currently assigned to the Third District (“3D”). Prior to becoming a Lieutenant at Agency,
he held several other positions including officer, detective, master patrol officer, and Sergeant.
His duties as a Lieutenant include Watch Commander duties, running the day work shift, internal
investigations, misconduct, use of force investigations, chain of command investigations, and
any other duties as requested by the commander. Tr. Vol L. pgs. 27-28. Lt. Miller testified that he
has conducted between 80-100 investigations while with the department. Tr. Vol. L. pgs. 33-34.

Lt. Miller testified that he learned about Employee’s misconduct after his shift in August.
He noted that while at the police station, he was approached by Sergeant Hiller (“Sgt. Hiller”)
who informed him that there was a man at the front desk who wanted to file a complaint about

4 Wednesday, October 25, 2023 — Vol. 1. and Transcript Vol II — November 2, 2023.
Initial Decision
OEA Matter No. 1601-0040-23
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not receiving a report on the scene following an incident that occurred earlier that day. Per Sgt.
Hiller, Mr. Yihdego stated that he came to the station because his nose was broken by two (2)
women, and he did not understand why he had not gotten a report. He did not recall if he was
informed by Sgt. Hiller that Employee was the officer in question. Lt. Miller stated that he
advised Sgt. Hiller to consult the evening watch commander and that she should provide the man
with the OPC form if that was what he wanted. Tr. Vol. L. pgs. 28 -30, 79-81.

Lt. Miller stated that about a month later, Agency’s administrative office assigned
Employee’s case to him to investigate. He averred that he was assigned the case for about a week
before it was later reassigned to Captain Riley Hong (“Cpt. Hong”) because of Commander
Boteler’s policy that required all investigations involving officers that could lead to adverse
action be conducted by captains. Lt. Miller cited that he and Cpt. Hong conducted a ‘chain of
command’ investigation into Employee’s case. He explained that a ‘chain of command’
investigation is an investigation handled at the district level and does not involve Internal Affairs
(“IA”). Tr. Vol. L. pgs. 31- 33.

Lt. Miller identified Agency’s Exhibit 1, as the cover page/memo page of the
investigation. Lt. Miller testified that when he was assigned to the case, he was provided with a
written synopsis. He then went to the Giant grocery store where the incident occurred and
conducted a ‘canvas’ to determine if there were any witnesses to the event, obtain any written
statements or interviews, and check for the presence of any store closed circuit television video
(“CCTV?”) that captured the incident. Lt. Miller stated that he talked to the store manager, and he
requested CCTV footage of the incident. He explained that because there was about a one (1)
month delay from when the incident occurred and when he made the request for the CCTV
footage, it was not on site. Thus, he was no longer handling the case when the CCTV footage
was provided to Agency. Lt. Miller also affirmed that he located a Tyonne Benning (“Ms.
Benning”), a Giant employee who witnessed the incident. Lt. Miller stated that Ms. Benning
provided a written citizen statement (“PD 119”). Lt. Miller testified that Ms. Benning’s statement
noted that she witnessed two (2) black females engaged with the complainant (Mr. Yihdego), and
one (1) of the females punched the complainant in his face. Vol. 1. pgs. 34 — 37, 43-44.

Lt. Miller acknowledged that he had his Body Worn Camera (“BWC”) on both times that
he went to Giant to conduct his investigation into Employee’s matter. While reviewing Agency’s
Exhibit 9A, the September 9, 2022, BWC, Lt. Miller explained that there’s no audio at the
beginning because Agency always has a two (2) minutes buffer for BWC footage. He identified
the store manager on the BWC at the 3 minute and 39 seconds time stamp. He noted that
September 9, 2022, was the first day he went to the Giant store to investigate the current matter.
Tr. Vol. 1. pgs. 38 — 39, 41, 43 — 44.

Lt. Miller affirmed that he reviewed Employee’s video as part of his investigation into
the current incident and he concluded that Employee conducted an inadequate preliminary
investigation. He explained that the only effort Employee made was to walk up to the initial
group of managers at the Giant store who said they heard a commotion but did not see anything.
He did not ask any further questions to obtain any kind of witnesses. Tr. Vol. L. pgs. 45 — 48.

Initial Decision
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Lt. Miller noted that Employee missed some steps in his preliminary investigation. He
explained that Employee’s first misstep was his failure to overcome the interpretation obstacle.
Lt. Miller explained that because English was the complainant’s second language, Agency policy
required that if they cannot communicate clearly, then an interpreter should be called. Lt. Miller
testified that the complainant was Ethiopian who spoke Ambharic, so Employee should have
obtained someone who spoke Amharic to clarify what the complainant was saying. Secondly, he
noted that the complainant said, ‘customers hit him’, he was injured, and already receiving care,
which meant this was an assault. Lt. Miller noted that because the scene was safe, Employee
should have made an extensive attempt to find witnesses to the incident. Lt. Miller did not recall
Employee doing a witness canvas from watching Employee’s BWC. Thirdly, Lt. Miller testified
that Employee should have requested CCTV footage from the store manager or at least see if any
video was available. Fourthly, Employee did not bother to interview the three (3) other Giant
store employees (two store managers and a gentleman) who were present. Instead, the two (2)
managers corroborated the gentleman’s version of what happened. Lt. Miller stated that
Employee did not ask the three (3) employees if they saw anything. Additionally, Lt. Miller
stated that Ms. Benning walked away, and Employee did not ask Ms. Benning any questions. He
expressed that it was not uncommon for people to not volunteer information to the police unless
asked. Lastly, Lt. Miller asserted that Employee should have done a police report of the incident
because the complainant was an assault victim which was clear from his injuries. In addition,
two (2) witnesses corroborated that there was an altercation, and the complainant was punched.
He also noted that as part of a preliminary investigation, a report could be generated based on the
complainant’s injuries and his statements, even in the absence of any witness corroboration, and
that the incident could be investigated further by a detective in the future. Tr. Vol. L. pgs. 49 —
54.

Lt. Miller testified that it was within the officer’s discretion to generate a report, based on
what is presented to the officer in the preliminary investigation. He stated that people ask for
reports all the time, even when it does not meet the standard for generating a report. According
to Lt. Miller, the officer must have probable cause for a crime to generate a report and he
testified that he believed probable cause existed in the current incident based on the
complainant’s injuries consistent with someone being punched in the face and statement from
two (2) other people who heard a commotion and said the complainant was punched in the face.
There was no reason not to believe the complainant was attacked and assaulted. Lt. Miller stated
that the BWC footage shows the complainant, Mr. Yihdego, being treated by D.C. Fire and
Emergency Medical Services (“FEMS”) staff. Tr. Vol. I. pgs. 54 — 55.

Lt. Miller explained that as Employee’s supervisor at the time, he presented his video of
Employee’s investigation to the managers because he believed Employee’s misconduct
warranted adverse action. Tr. Vol. 1. pgs. 57 — 59. Lt. Miller asserted that there was a consensus
at the ‘“Wednesday meeting’ that Employee’s action in this matter should result in a ‘neglect of
duty’ and ‘failure to take police action’ adverse action. Tr. Vol. 1. pgs. 64-65.

Lt. Miller affirmed that he was involved in previous investigations regarding Employee
within the past three (3) years, wherein a crime was reported to Employee, and he failed to act.
Adverse action was recommended for that misconduct. Tr. Vol. I. pgs. 61 — 62. Lt. Miller

Initial Decision
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concluded that the previous misconduct against Employee and the current one showed a pattern
in Employee’s conduct. Tr. Vol. I. pg. 64.

Lt. Miller mentioned he received and read the completed Office of Police Complaint
(“OPC”) form as part of the investigation package. He could not recall what language the OPC
form was completed in. Lt. Miller noted he did not speak any language other than English. He
did not recall what happened with the OPC form Sgt. Hiller gave Mr. Yihdego. Tr. Vol. 1. pgs.
66-67.

Lt. Miller affirmed that the fact that Mr. Yihdego was hit by a woman meant that he was
assaulted by that woman. When asked about Mr. Yihdego’s right to self-defense, Lt. Miller
stated that because the woman had left the scene, she was not there to refute Mr. Yihdego’s
narrative of what happened. Referencing Ms. Benning’s written statement, Lt. Miller affirmed
that a self-defense claim could be raised in court based on Ms. Benning’s statement. Referencing
Employee’s Q&A submitted to Agency, Lt. Miller asserted that based on his experience as a
police officer, it was more likely that Mr. Yihdego was the victim of the crime because it was
more reasonable to believe the victim who stayed on the scene with injuries as opposed to two
(2) supposed suspects who fled the scene. He reiterated that Employee had to generate a report
based on the information he had at the time from Mr. Yihdego and then let a detective follow-up
and uncover what actually happened. Tr. Vol. L. pgs. 67 — 72.

Lt. Miller acknowledged that there is more than one type of police report. He explained
that they have offense and incident reports. An offense report is used to report offenses that have
probable cause that a crime has been committed, whereas an incident report is used to document
any incident. Lt. Miller provided examples of when an incident report is required. He affirmed
that an incident report is a form of documenting that a unit responded to the scene because an
incident occurred. Irrespective of whether the unit has the full details of the incident. Lt. Miller
cited that an offense or incident report should have been created for the current event, which
Employee failed to do. Tr. Vol. I. pgs. 90 — 93.

Riley Hong (“Cpt. Hong™) Tr. pgs. 102 — 233

Riley Hong (“Cpt. Hong”) is a Captain with Agency’s 3D. He has been employed by
Agency for about 17 years. Prior to his current position, he was an officer, sergeant, detective
sergeant, and lieutenant. As captain at the 3D, Cpt. Hong managed one of Agency’s three (3)
sectors. He was responsible for managing crime in that sector, the day-to-day administrative
tasks, conducting investigations under his chain of command, and assisting the commander as
needed. Cpt. Hong stated that he has conducted over a hundred (100) investigations throughout
his career. Tr. Vol. L. pgs. 102 — 103, 106.

Cpt. Hong testified that he was the lead investigating official for the current matter
alongside Lt. Miller. He explained that the investigation was initially assigned to Lt. Miller.
However, upon review of the initial facts of the investigation, he realized that some of the
misconduct allegations were like a previous investigation which was sustained with adverse
action against Employee. So, because of the progressive discipline policy, it was expected that
the current incident would elevate to an adverse action as well. Cpt. Hong noted that the

Initial Decision
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investigation he conducted alongside Lt. Miller in this matter was a misconduct — neglect of duty
and order violations. Tr. Vol. L. pgs. 104 — 106.

Cpt. Hong testified that when he became the lead investigator in the current matter, he
reviewed the BWC footage of the incident, collected statements from involved parties, as well as
reviewed the security footage from inside the Giant store. He identified Agency’s Exhibit 12 as
the CCTV video from the store. Tr. Vol. 1. pgs. 107-109. Cpt. Hong stated that Lt. Miller spoke
to the store manager and asked if the CCTV video was available. The store manager informed Lt.
Miller that she could make a request for the CCTV video, and it was obtained in a short period of
time (a few days). Tr. Vol. L. pgs. 110 — 112.

Cpt. Hong asserted that the CCTV video also showed the physical altercation that led to
the injury and bloody nose sustained by Mr. Yihdego. He noted that the CCTV video footage and
statements collected from different involved parties were all part of his final investigative report.
Cpt. Hong cited that Attachment 4 of Agency’s Exhibit 1, was Employee’s statement collected in
reference to the current matter; Attachment 5 was a written statement of Lt. Miller; and
Attachment 6 was Sgt. Hiller’s statement. He also affirmed reviewing Lt. Miller’s BWC
interviews with the Giant store employees regarding the current matter. Cpt. Hong cited that he
also reviewed the general orders (“GO”) and attempted to interview witnesses as part of his
investigation of this matter. Upon refreshing his recollection with Agency’s Exhibit 13, Cpt.
Hong cited that he reviewed General Order 120.21, in preparing his report. He affirmed that this
GO was generally used by Agency for misconduct, and when he conducted investigations. Tr.
Vol. L. pgs. 112 — 114, 118-120.

Referencing Agency’s Exhibit 8A and 8B, Cpt. Hong affirmed that the Exhibits
contained his BWC for this matter. He explained that he is seen in the BWC video (Agency’s
Exhibit 8 A) speaking with an employee of the language line who was going to act as an Amharic
interpreter, and he and the interpreter called Mr. Yihdego and they had a phone conversation
with assistance from the language translator. He identified Agency’s Exhibit 8B as a BWC of his
call to Mr. Leonard Smith (“Mr. Smith”), a Giant store employee. He noted that he was not able
to speak with Mr. Smith, but he left him a message. Tr. Vol. 1. pgs. 114 -118.

Cpt. Hong stated that Agency’s Exhibit 14 contained GO 401.01 — Field Reporting
System. He testified that this GO provided policies on police reporting in reference to different
scenes and investigations. Tr. Vol. I. pgs. 120 — 121. Cpt. Hong further noted that Agency’s
Exhibit 16, contained GO 304.18 — Language Access Program. He asserted that this GO
referenced the policies involving non-English speaking and limited English proficient, not-
English proficient or limited English proficient individuals Agency’s employees may encounter,
and the procedures to follow. Cpt. Hong testified that upon review of the BWC from the day of
the incident and speaking with Mr. Yihdego, it was apparent that he was a limited English-
proficient subject, and different services could have been offered to him when interacting with
him. He reiterated that based on his experience, a reasonably prudent officer who encountered
Mr. Yihdego would have requested language services provided by Agency and available to
officers. Cpt. Hong explained that the request could be done by (1) requesting a qualified,
certified interpreter to respond to the scene and assist with interpretation or (2) contact the
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language line services and have an interpreter on the phone to interpret the entire conversation.
Tr. Vol. L. pgs. 121 — 131.

Cpt. Hong acknowledged reviewing the BWCs of the members that interacted with Mr.
Yihdego at the 3D. Referencing Agency’s Exhibit 10, Cpt. Hong affirmed that he reviewed the
BWC between Sgt. Hiller and Mr. Yihdego. He affirmed that Sgt. Hiller immediately asked Mr.
Yihdego if he needed translation and a gentleman seen in the BWC immediately came to assist
when Sgt. Hiller asked if Mr. Yihdego needed interpretation. Cpt. Hong noted that utilizing the
gentleman violated the GO regarding the Language Access Program because they are not
allowed to use bystanders in interpreting. He stated that Sgt. Hiller was counseled for not using a
certified translator when interacting with Mr. Yihdego. Cpt. Hong explained that the goal for
counseling/verbal warning instead of discipline was to improve service. He further noted that
even with Sgt. Hiller’s policy violation, they were still able to create a police report for simple
assault and enabled Agency to provide Mr. Yihdego with a form in the language he spoke. He
concluded that by using the bystander to interpret, it was clear that Sgt. Hiller intended on
providing good police services and these were all mitigating factors. Tr. Vol. L. pgs. 131 — 134,
137-138.

Cpt. Hong cited that he was familiar with the OPC complaint form that Sgt. Hiller gave
Mr. Yihdego. He explained that the OPC complaint form is used by civilians to file police
complaints. Cpt. Hong stated that the OPC complaint form is in different languages to provide
services to people, regardless of their abilities to read and speak English. Tr. Vol. L. pgs. 135-
136.

Referencing Agency’s Exhibit 11, Cpt. Hong affirmed that Officer Edelin (“Ofc. Edelin”)
did not use an interpreter during her limited interaction with Mr. Yihdego at the police station.
He affirmed that her interaction with Mr. Yihdego was a violation of Agency policy, and she was
verbally counseled to improve future performance. He explained that Ofc. Edelin assisted Mr.
Yihdego to complete the police report which he had been seeking from the night before. Tr. Vol.
I. pgs. 139 — 142.

Cpt. Hong testified Employee received a different discipline than Sgt. Hiller and Ofc.
Edelin for not getting an interpreter for Mr. Yihdego because he had other instances of
misconduct which were all leading up to an adverse action against Employee. Cpt. Hong
affirmed that the consequences of Employee’s violation of the Agency language Access policy
were aggravating in Employee’s case. Tr. Vol. L. pgs. 142 — 145.

Cpt. Hong identified Agency’s Exhibitl5 as GO 304.08 — Crime Scene Response and
Evidence Collection and affirms that this GO provides directives on how officers handle crime
scenes. Tr. Vol. 1. pgs. 146-147. Cpt. Hong identified Agency’s Exhibit 17, as Special Order
1222, Witness Canvases. He explained that a witness canvas is when there’s an incident or
offense and they are trying to identify witnesses that could add details to the investigation. Tr.
Vol. L. pgs. 147 — 148.

On the issue of witness canvas, Cpt. Hong opined that, based on his experience and being
the investigator in this matter, when Employee identified a group of potential witnesses crowded
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together at the Giant store, ideally, he should have separated the witnesses and interviewed them
individually so that one witness’s account does not influence another witness’s account. Cpt
Hong also explained that the store has video cameras and its procedure for the officer to ask if
they could see the video cameras, although oftentimes, they cannot because the person with
access to the video cameras is not available or the equipment may be down. Nonetheless, the
proper procedure is to ask to see the video cameras. If it’s not accessible, the officer can get the
information for a contact person that they could contact to access the videos for the officer or the
assigned detective. He also noted that if the officer generated a report, oftentimes, the contact
person’s information is noted in the internal narrative. Cpt. Hong explained that cases,
especially criminal cases, are generally assigned to a detective, and because the detective is not
on the scene, they rely on what is documented in the report and any video footage. Tr. Vol. I.
pgs. 149 — 153.

Cpt. Hong noted that an incident police report should have been generated in the current
situation. If the officer determined that that there was probable cause that a crime had occurred, a
report for simple assault should have been created and Mr. Yihdego provided a report number.
The case would then be assigned to a detective for a thorough investigation into the matter.
However, if the initial officer did not find probable cause for a crime, the matter would still be
documented on ‘miscellaneous’, especially since Mr. Yihdego was requesting a report, or a
‘pending investigation’ because video camera footage was available, and the detective could
have followed up to obtain the video camera to determine if it corroborates with the witnesses’ or
complainant’s account of what happened. Cpt. Hong explained that ‘miscellaneous’ reports are
sometimes used just for documenting the circumstances officers find when no follow-up is
needed and can be used for hospital, insurance etc. purposes by Mr. Yihdego or anyone involved.
Tr. Vol. L. pgs. 154- 156.

Cpt. Hong testified that although it was not the primary way to document, the information
captured on the BWC could be used as evidence and referenced by investigators or officials. He
explained that when an officer arrives at a scene and starts investigating an assault allegation, the
first step is for the officer to take out the police notebook and start gathering information about
the victim, witnesses, the presence of the emergency medical team etc. This is important because
even if it is not documented in a police report, it is in the police notebook, and this could be
useful to detectives as opposed to just relying on the BWC. Tr. Vol. L. pgs. 157— 158. Cpt. Hong
cited that because Employee had a prior similar incident, his actions in the current incident were
considered aggravating factors, leading up to an adverse action. Tr. Vol. 1. pgs. 158 — 159.

Cpt. Hong asserted that he discussed the current incident briefly with Employee,
specifically about using an interpreter or the language line in future cases. He affirmed that his
conversation with Employee on the use of an interpreter was similar to the conversation he had
with Sgt. Hiller and Ofc. Edelin. He acknowledged that he verbally counselled Employee with
regards to using an interpreter but could not recall the specific date of the counseling. Tr. Vol. L.
pgs. 160, 162 — 163.

Cpt. Hong averred that based on his recollection, Mr. Yihdego did not initiate a police
complaint against Employee. When asked why Sgt. Hiller initiated the police complaint against
Employee, Cpt. Hong explained that there are situations when an official is made aware of a
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potential misconduct and the official will initiate the complaint process, and that appeared to be
the case in the current matter. When asked if he saw the OPC form completed by Mr. Yihdego in
this matter, Cpt. Hong noted that he may not have had possession of the OPC complaint form
since it was not listed as an attachment. He did not recall ever seeing the OPC complaint form.
Tr. Vol. L. pgs. 163, 165 — 166.

Referencing Agency’s Exhibit 13, Cpt. Hong acknowledged that GO 120.2 was the
general order regarding discipline in effect at the time he did his investigation. While referencing
Attachment A — Table of Offenses and Penalties, number 16 — failure to obey orders or directives
issued by chief of police, Cpt. Hong affirmed that GO 302.18 regarding calling an interpreter
falls under the cause of action described in number - failure to obey orders or directives issued
by chief of police. He further affirmed that failure to abide by GO 302.18 constituted a failure to
obey orders or directives. Cpt. Hong affirmed that pursuant to Agency’s directives, the use of the
table of offenses and penalties was mandatory as applicable. Tr. Vol. I. pgs. 170 -173.

Cpt. Hong explained that the charge of failure to obey orders and directives is used for
any sort of policy violation, from minor to egregious, not otherwise specified in the table of
offenses and penalties, to include the violation of the Language Access Program policy. Cpt.
Hong testified that the penalty for the first offense for the charge of failure to obey orders and
directives ranges from an official ‘reprimand to removal’ which includes verbal counseling. Cpt.
Hong reiterated that the reason Employee received an adverse action in the current matter and
not verbal counseling like Sgt. Hiller and Ofc. Edelin was because the current investigation was
Employee’s second incident of a similar misconduct that had previously resulted in an adverse
action. He also averred that while he did not believe that the charge for failing to use an
interpreter rose to the level of discipline, the only reason why he listed that charge with the other
charges was because the entire investigation fell under adverse action. Cpt. Hong noted that
Employee did not warrant a suspension for the charge of failure to call an interpreter as an
independent charge. Cpt. Hong cited that he discussed Employee’s misconduct and the
circumstances surrounding the incident with Commander Boteler and they had a pre-write-up
conversation and they concluded that they would list all the misconduct under one finding of
adverse action instead of multiple charges and penalties. Tr. Vol. L. pgs. 176 — 178, 212-214,
218 -219. Cpt. Hong stated that he did not check Sgt. Hiller and Ofc. Edelin’s prior disciplinary
history when he counseled them for not using an interpreter or any prior instance of orders and
directives violation. Tr. Vol. L. pgs. 180 — 183.

For Charge 1, Specification 1, Cpt. Hong testified that the Giant store had operational
security cameras within the store. He stated that CCTV video footage was not available for
Employee to review on the date of the incident because the monitors had sustained water
damage. He however stated that Employee could have made a request for the CCTV footage. Tr.
Vol. . pgs. 184, 186. Referencing Charge 2, Specification 1 — failure to obey orders and
directive, Cpt. Hong testified that the crime scene consisted of the locations in the store with Mr.
Yigdego’s blood, and the shopping cart Mr. Yihdego said had been touched by the suspects. He
averred that while they have some sort of evidence of the scene on Employee’s BWC, the quality
was not great, compared to that of an actual photo. He maintained that the possibility of
retrieving videos from the BWC does not excuse Employee for not documenting. Cpt. Hong
affirmed that based on video footage, the Giant store employees were already cleaning up Mr.
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Yihdego’s blood prior to Employee’s arrival at the scene. He explained that while Employee was
not responsible for the blood that had been cleaned prior to his arrival, he noted that Employee
could have still documented his interview with Mr. Yihdego about him leaving a blood trail as he
ran towards the front store screaming for security. Cpt. Hong also stated that Employee could
have taken a quick photograph, taped off part of the store until they got more information. Tr.
Vol. . pgs. 186 — 190.

For Charge 2, Specification 2 — failure to secure and/or request CCTV video, Cpt. Hong
testified that although he did not recall the exact timeline, he recalled that Employee at some
point stated to him that he knew the cameras at the Giant store did not work because he had been
at the store many years and the Giant system did not work. Cpt. Hong noted that Agency does
not have any evidence of Employee requesting the CCTV video footage. He asserted that
everything else was captured on Employee’s BWC, but his BWC was turned off prior to any
conversation with the Giant store manager about the CCTV video. Tr. Vol. L. pgs. 190 — 192.

Cpt. Hong testified that Employee should have created a ‘pending investigation’ report if
he felt that there was not enough probable cause at the time. He explained that the pending
investigation report would have allowed Agency to document everyone present in case the video
later corroborated that an assault occurred. Cpt. Hong asserted that based off his recollection,
there’s no specific policy on taking a pending investigation report. He however affirmed that GO
401.01 Section II lays out Agency’s policies and section V.A. lays out the procedures of what an
officer is responsible for if they are the first to report on the scene. He also acknowledged that
Employee was the first officer on the scene in this matter and he should have documented the
evidence in his field notebook. Tr. Vol. I. pgs. 198 — 200, 208 -211. 216, 219 -220. Cpt. Hong
acknowledged that the GO governing his investigation in the current matter was from 2006 and
that the current GO fundamentally changes the table of penalties. Tr Vol. I. pgs. 200 -203.

Woldeab Yihdego (“Mr. Yihdego™) Tr. pegs. 235 — 244

Woldeab Yihdego (“Mr. Yihdego”) is a 73-year-old male, whose native language is
Tigrinya, and he also speaks Ambharic. Mr. Yihdego affirmed being involved in an incident at
Giant supermarket in 2022. Tr. Vol. 1. pg. 236.

Mr. Yihdego testified that he was shopping at the Giant supermarket, when two (2) ladies
behind him pushed him. When he turned around to look at them, one (1) of the ladies asked him
why he was looking at her friend, and they tried to push his cart. When he tried to stop them, the
lady hit the left side of his nose with her elbow. Mr. Yihdego stated that his nose started bleeding
a lot and everywhere was covered in blood. He asserted that he looked for the store security and
alerted him that he was bleeding. Mr. Yihdego explained that he told the police about what
happened, but he was told they could not apprehend the lady who hit him, so he cleaned himself,
finished his shopping and went home. When asked if he requested a police report, Mr. Yihdego
stated that he asked the police officer on scene for a police report, but he was again told that the
person who attacked him was not apprehended so the police officer could not do anything. Mr.
Yihdego stated that he later went to the hospital and had x-ray done. Tr. Vol. 1. pgs. 237 -238.
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According to Mr. Yihdego, after he left the hospital, he went home and slept, then went
to the police station the next morning to file a complaint so he could take his case to a lawyer and
have the person who attacked him apprehended. He explained that he got the police report at the
police station, but he failed to file any charges, so he trashed everything. Tr. Vol. 1. pgs. 239.
When asked if he filed a police complaint against any police officer, Mr. Yihdego stated that
“The police officer didn't did [sic]anything to me. The only thing he said was they are not
apprehended; I cannot do anything. So, oh, I don't complain, make a complaint against any
police officer.” When asked if he filed a complaint against any officer with the OCP, Mr.
Yihdego said ‘no’. Tr. Vol. . pgs. 240 - 241.

When asked why he gave Employee’s badge number to Sgt. Hiller when he went to the
police station, Mr. Yihdego stated that Sgt. Hiller asked him if a police officer was present at the
scene of the incident at Giant superstore and he said yes, then provided Employee’s badge
number to Sgt. Hiller. He noted that he had problems remembering things so he could not
remember his conversation at the police station the day after the incident. Tr. Vol. 1. pgs. 242-
243.

Winkle “Hobie” Hong (‘“Director Hong”) Tr. Vol. L. pgs. 245 — 338 and Tr. Vol. II. pgs. 9 - 100

Winkle Hobie Hong (“Director Hong”) works at Agency as the Director of Disciplinary
Review Division (“DRD”). Director Hong has a bachelor’s in criminal justice, and a law degree.
Prior to joining Agency, he was an advisor with the Seattle Police Department Office of
Inspector General. He has also worked as a Civilian Manager for Internal Affairs with the
Oakland Police Department, an attorney with the Civilian Oversight Group for the Chicago
Police Department and he has engaged in the private practice of law. Director Hong testified that
in his current role as Director of DRD, he is responsible for overseeing all aspects of the
disciplinary process for Agency’s sworn and civilian members. This includes the receipt of all
sustained investigations on misconducts, and he determines what discipline is appropriate.
Director Hong asserted that he also oversees the adverse action hearing process for cases where
members are being recommended for termination, and he serves as the custodian for all
disciplinary records. Tr. Vol. 1. pgs. 245 —247.

Director Hong affirmed that he was the DRD Director when the current incident
occurred. He identified Agency’s Exhibit 1, Tab 1, as the investigation report completed in the
current matter involving Employee and he noted that he reviewed the final report. He testified
that there was a sustained finding of misconduct against Employee. Director Hong explained that
based on the charges cited in the investigation report, his office conducted a review of the
investigation and issued a Notice of Adverse Action which included the appropriate
administrative charges, as well as the associated specifications for the misconduct. He also stated
that the Notice of Adverse Action included the disciplinary recommendation. Director Hong
identified Agency’s Exhibit 1, Tab 2, as the Notice of Proposed Adverse Action (“NOP”) issued
by his office to Employee. He noted that he signed the NOP and affirmed that the charges and
specifications in the NOP were supported by evidence. Tr. Vol. L. pgs. 248 — 251, 275.

Director Hong affirmed that the NOP had two (2) charges. Charge No. 1 was for Neglect
of Duty and Charge No. 2 was for failure to obey orders and directives from the Chief of Police.
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He explained that these charges and the range of penalties are found in GO 120.21, Attachment
B, under Table of Penalties and Offenses. Director Hong also asserted that GO 120.21
Attachment A provides a definition of each specific charge. Tr. Vol. L. pgs. 254 — 259.

Director Hong testified that Employee was charged with Neglect of Duty because, based
on his review of the investigation report and the supporting documentation, it was determined
that Employee failed to take police action or investigation as it related to the call for service at
the Giant store which he responded to. He asserted that the penalty for the first offense for this
charge is ‘reprimand to removal’; the penalty for a second offense is ‘fifteen (15) days
suspension to removal’ and the penalty for a third offense is ‘removal. Tr. Vol. L. pgs. 260 — 263.

Director Hong identified Agency’s Exhibit 19 as an NOP issued by his office to
Employee on April 1, 2021, and the Final Agency Action issued in that matter on November 8§,
2021, by the Chief of Police, upholding the penalty of a fifteen (15) days suspension. The Final
Agency Action also directed Employee to attend training on the importance of community
relations and interacting with the public. Director Hong testified that because the 2021 charge of
Neglect of Duty against Employee was upheld, the charge of Neglect of Duty in the current
matter was considered a second offense of Neglect of Duty against Employee, and this charge
alone warranted a penalty of at least a 15-day suspension. Tr. Vol. L. pgs. 263 - 266.

For Charge No. 2 — failure to obey orders and directives issued by the Chief of Police,
Director Hong explained that this was a broad administrative charge, more like a ‘catchall’. He
asserted that a violation of any issued GO would fall under Charge No. 2. He affirmed that
Charge No. 2, had two (2) specifications in the instant matter. Director Hong averred that under
Specification No. 1, Employee violated GO 401.01, which outlined what the requirements are for
members while on the scene. For Charge 2, Specification No. 2 Director Hong testified that
Employee violated GO 304.18 the language access requirement. He cited that the penalty for the
first offense for failure to obey orders and directives alone ranges from a ‘reprimand to removal’;
the penalty for a second offense ranges from a ‘one (1) day suspension to removal’ and the
penalty for a third offense is a ‘fifteen (15) day suspension to removal’. Director Hong stated that
this was Employee’s second order and directives violation and therefore, the penalty range for
this offense alone, was at least a ‘one (1) day suspension to removal.” Tr. Vol. L. pgs. 267-273.

Director Hong testified that because there were two (2) separate charges levied against
Employee in the current matter, the minimum penalty he would have received for the second
Neglect of Duty offense would be a fifteen (15) day suspension, and the minimum penalty he
would have received for the second offense for failure to obey orders and directives would be a
one (1) day suspension. Put together, the minimum penalty Employee would receive for both
charges was a sixteen (16) days suspension. Tr. Vol. L. pgs. 274 — 275.

Director Hong testified that when members are disciplined, the Douglas factors are a
group of factors that are applied to the facts of their cases to determine the range of penalty to
impose, based on whether a specific factor is deemed ‘aggravating’, ‘mitigating’ or ‘neutral’. Tr.
Vol. L. pgs. 276-284; 289 — 296, and Tr. Vol. II. pgs. 11-38; 50-58.
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Director Hong reiterated that he also considered comparable cases in determining
Employee’s penalty. He identified Agency’s Exhibits 18A, B, C, and D as the comparable cases
he considered and highlighted the differences and similarities between the comparable cases and
the current case. Tr. Vol. L. pgs. 296 — 307; Tr. Vol. IL. pgs. 70 -89.

Director Hong affirmed that the April 13, 2006, version of the GO was the governing GO
for the current matter. He also testified that the fact that Employee had sustained findings not
only for his failure to call an interpreter, but also for failure to take police action, that taken in the
aggregate warrant the discipline he received. Director Hong explained that contrary to
Employee’s matter that had a sustained IS number, Ofc. Edelin and Sgt. Hiller did not have IS
numbers drawn and his office did not receive a sustained investigation. Therefore, his office did
not have to take any action in their matters. Tr. Vol. L. pgs. 322-323, 326 — 327, 336; Tr. Vol. IL.
pgs. 25-26; 65-68.

Director Hong testified that Employee was charged with two (2) charges — Neglect of
duty and failure to obey orders and directives of the chief. He reiterated that the penalty for a
second offense for neglect of duty alone was fifteen (15) days suspension to removal. He
affirmed that this was Employee’s second charge for neglect of duty in less than three (3) years
and that based on the charge of neglect of duty alone, the minimum penalty Employee would
have received was fifteen (15) days suspension. Tr. Vol. II. pgs. 59 — 61.

Director Hong also stated that for the charge of failure to obey orders and directives of
the chief, this was Employee’s second offense in less than three (3) years. He noted that the
penalty range for a second offense for failure to obey orders and directives of the chief was a one
(1) day suspension to removal. He affirmed that the minimum penalty Employee would have
received for this charge was a one (1) day suspension. Director Hong also noted that there were
two (2) specifications under this charge. Specification No. 1 was for failure to take photographs
at the scene, collecting evidence, and not requesting CCTV footage. He averred that Charge No.
1, Specification 1; and Charge No. 2, Specification 1, alone could support a penalty of more than
16 of the 20 days Employee was charged with. Tr. Vol. II. pgs. 61 -64.

Employee’s Case in Chief

Employee — Tr. Vol. 1. pgs. 102-159

Employee has been an officer with Agency for approximately 22 years. He affirmed that
most of his time with Agency was in the role of an officer at the Third District (“3D”). Tr. Vol.
IL. pgs. 122 — 123. Employee testified that he sees Cpt. Hong a few times a week, and Cpt. Hong
never talked to him about the current case. He cited that it was not fair that Sgt. Hiller and Ofc.
Edelin received verbal counseling for not calling an interpreter, whereas he received a charge
and specification for the same conduct. Tr. Vol. II. pg. 103. Employee stated that he did not
know why Sgt. Hiller encouraged Mr. Yihdego to file a complaint with OPC against Employee,
and Sgt. Hiller eventually filed a complaint against him when Mr. Yihdego was not there. He
noted that Lt. Miller never mentioned the current case to him although Lt. Miller was one of the
investigators in the matter. Tr. Vol. II. pgs. 106 -107, 116-117. Employee affirmed that the only
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commonality between him and Sgt. Hiller was the fact that they both did not call an interpreter
for Mr. Yihdego. Tr. Vol. II. pg. 138.

Employee asserted that he handled the scene at the Giant store the way he did because he
determined that there was no probable cause for a crime. He explained that after speaking with
witnesses, they stated that they heard Mr. Yihdego being warned by the women not to touch
them and based on the witness testimonies, Employee concluded that Mr. Yihdego was not a
victim of a crime. Employee cited that a witness by the name of Thomas who stated that he saw
and heard a lady in the aisle telling Mr. Yihdego not to touch her again, but Mr. Yihdego touched
the lady’s shopping cart and the lady defended herself. Employee asserted that he had discretion
in how he handled the situation, as well as deciding if there were factors that supported the
presence of a crime. Tr. Vol. II. pgs. 108 — 109.

According to Employee, there’s always someone who believes that a crime has been
committed and wants a police report, but not everyone gets one because there are no factors
supporting the presence of a crime. Thus, it is the officer’s responsibility to determine if a crime
was committed. Tr. Vol. II. pg. 110. Employee asserted that he was able to understand Mr.
Yihdego when he spoke to him at the Giant store, and he did not fit the definition of a limited
English proficient person. Employee noted that he believed Mr. Yihdego understood all his
questions at the Giant store. Tr. Vol. II. pgs. 111 — 112.

Referencing Charge 1, Specification 1, Employee testified that he spoke to the Giant
store manager about the video and based on his experience from the Giant store, he knew that the
video would not be available at the time of the incident because they had nobody present at the
store who could operate the cameras and review the videos. He cited that he has been to the
Giant store on a regular basis, and he was familiar with the store’s security camera setup. He
noted that a request had to be made to get the video footage. Tr. Vol. II. pgs. 112 — 113.

For Charge 2, Specification 1, Employee testified that before he got to the scene at the
Giant store, the Giant employees were already mopping the floor. Employee explained that the
incident at the Giant store was not a Part I offense’ that required a crime scene to collect
evidence such as Mr. Yihdego’s blood. He reiterated that there was no crime scene, no evidence
to collect and they would not close the store or put-up crime scene tapes. Employee cited that his
BWC would have captured everything to include Mr. Yihdego’s injuries and whatever was on
the ground. If it was later determined that there was a crime committed, then these would be
gotten from the BWC. Employee stated that the drops of blood from Mr. Yihdego’s nose had
zero evidentiary value and that Agency would never call an evidence technician or the
Department of Forensic Science to come to the scene and collect any evidence. He concluded
that the incident at the Giant store was not a simple assault against Mr. Yihdego. However, if he
had determined that a crime was committed against Mr. Yihdego, it would have been a simple
assault misdemeanor. Tr. Vol. II. pgs. 113 - 115.

> Employee stated that a ‘Part I offense’ would involve a murder, a violent crime, a robbery, a stabbing, robbery of
an establishment, use of a weapon and these cases are tracked by the FBI for national crime reporting.
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For Charge No. 2, Specification No. 2, Employee noted that he could clearly understand
Mr. Yihdego as well as the witnesses’ account of what happened at the scene. He concluded that
Mr. Yihdego was the aggressor and the lady who struck him in the face was defending herself.
Tr. Vol. II. pgs. 115 —116.

Employee disputed Agency’s assertion that he did not conduct an appropriate
investigation on the scene. He cited that he made sure Mr. Yihdego received medical attention,
he asked Mr. Yihdego several times if he wanted to go to the hospital, he asked for his ID and
‘notebooked’ the ID, and he had everything recorded on his BWC. Employee testified that it
does not take a veteran and experienced officer hours to figure out if a crime had been
committed. Employee reiterated that he conducted an appropriate investigation and based on his
interview with Mr. Yihdego and the witnesses, he believed there was no probable cause at the
time to determine that Mr. Yihdego was a victim, but rather that he was the aggressor. Employee
testified that he did not do a report because of the witness factors (witness stories were
corroborated), and the absence of a complaint since the two (2) ladies who could have been the
victims had left. He explained that suspects often stay on the scene and play victims and based
on his experience, Mr. Yihdego’s body language, his untruthful responses to Employee’s
questions, Employee concluded that Mr. Yihdego could be the aggressor and there was no
probable cause that a crime was committed. He stated that he provided Mr. Yihdego with the
assistance he needed. Tr. Vol. II. pgs. 117 - 119, 157.

Employee testified that the 20 day suspension disciplined action cost him between $8,000
to $9,000 in base pay, as well as the opportunity to be place in any special assignments and
hinder his ability to advance in the department whereas a sergeant was not disciplined. He stated
that this was not fair to him. Tr. Vol. IL. pg. 120.

Employee acknowledged that an assault occurred on the scene based on the testimonies
of Mr. Yihdego and the witness who stated that there was ‘hitting’ by at least one person. He
affirmed that he had to decide whether there was probable cause for a crime based on the totality
of the circumstances. Employee highlighted that he looked at all the factors present at the scene
and as the officer present on the scene, he had to determine if there was a crime committed or
had a reasonable belief that a crime was about to be committed. Tr. Vol. II. pgs. 126-129.

Employee noted that he believed he collected Mr. Thomas’(witness) contact information
while he was at the scene, but later stated that he could not recall if he did. He stated that it
should be on his BWC. Tr. Vol. 1. pg. 129. Employee affirmed that Mr. Yihdego provided his
badge number to Sgt. Hiller when he came to the police station the next day. Tr. Vol. IL. pg. 136.

Referencing Agency’s Exhibit 16 — GO 308.14: Language Access Program, Employee
affirmed that he was familiar with this GO. Tr. Vol. II. pgs. 140 -142. Employee acknowledged
that he did not call for assistance while at the Giant store and he noted that his BWC took
pictures of the scene. He affirmed that pictures could be taken off his BWC if they were needed
but he never made any effort to capture pictures from his BWC after he left the scene. He
explained that if there was an investigation into this matter, his BWC could have been used as
evidence. Tr. Vol. IL. pgs. 144-146.
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Employee testified that he did ask the store manager about the CCTV video footage while
he was at the scene. He does not recall if this conversation with the manager about the CCTV
video footage was captured on his BWC. He affirmed that he was aware of the GO that required
them to have their BWC on throughout an investigation. Tr. Vol. II. pgs. 147 - 150.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAWS®

As part of the appeal process within this Office, I held an Evidentiary Hearing on the
issue of whether Agency’s action of suspending Employee for twenty (20) days was in
accordance with applicable law, rules, or regulations. During the Evidentiary Hearing, I had the
opportunity to observe the poise, demeanor and credibility of the witnesses. As a result, I was
able to determine the credibility of the witnesses. The following findings of fact, analysis and
conclusions of law are based on the testimonial and documentary evidence as presented by the
parties during the course of Employee’s appeal process with this Office.

1) Whether Agency had cause to charge Employee with (1) Neglect of Duty and (2)
Failure to follow orders and directives issued by the Chief of Police

Pursuant to OEA Rule § 631.2, Agency has the burden of proving by a preponderance of
the evidence that the proposed disciplinary action was taken for cause. The District Personnel
Manual (“DPM”) regulates the manner in which agencies in the District of Columbia administer
adverse and corrective actions. DPM § 1602.1 provides that disciplinary action against an
employee may only be taken for cause. Agency suspended Employee for 20 days for neglect of
duty and failure to obey orders and directive from the Chief of Police, pursuant to General Order
120.21- Attachment A, Part A-14 and Part A-16 respectively.

Pursuant to OEA Rule § 631.1, 6-B District of Columbia Municipal Regulations
(“DCMR”) Ch. 600, et seq (December 27, 2021), Agency has the burden of proving the charges
that resulted in the suspension. Agency must meet this burden by a preponderance of the
evidence. “Preponderance of the evidence” shall mean: the degree of relevant evidence that a
reasonable person, considering the record as a whole, would accept as sufficient to find that a
contested fact is more likely to be true than untrue.” Employee was suspended for:®

Charge No. 1: Violation of General Order 120.21, Attachment A, Part A-
14, which states, “Neglect of Duty to which assigned, or
required by rules and regulations adopted by the
Department.”

Specification No. 1: In that on August 25, 2022, you were advised by a
complainant that he was assaulted when he had been struck

¢ Although I may not discuss every aspect of the evidence in the analysis of this case, | have carefully considered the
entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014)
(citing Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (“The record must demonstrate that the ALJ
considered all of the evidence, but an ALJ is not required to discuss every piece of evidence”).
7 OEA Rule § 699.1.
8 Agency’s Answer to Petition for Appeal at Tab 2 (May 17, 2023).
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by a female suspect, causing injury. Witness statements
obtained by you on the scene indicated that the female
suspect had struck the victim in response to his touching or
hitting the suspect with this shopping cart. Video
surveillance from the location was present, but you failed to
review it. You also failed to take a police report, while
failing to make further investigative efforts to determine the
veracity of the victim’s account and confirm if an offense
occurred.

Charge No. 2: Violation of General Order 120.21, Attachment A, Part A-
16, which states, “Failure to obey orders or directives
issued by the Chief of Police.”

Specification No. 1: In that on August 25, 2022, you were the first officer on the
scene to investigate an assault. You failed to secure the
crime scene and take any photos of the reported injuries
and arrange for the collection of evidence. Employees
cleaned up the crime scene in your presence and no photos
were ever obtained as a result. Additionally, you failed to
request and or secure CCTV from the location to aid in this
investigation. Footage recovered later did support the
victim’s allegation that an assault occurred. This
misconduct is described in General Order 401.01. V. A, 1.,
b., and h., which states in part, “the first member on scene
shall secure the crime scene to prevent evidence from being
lost or contaminated...Arrangement for collection of
evidence.”

Specification No. 2: In that on August 25, 2022, you made contact with the
victim on the scene, who was Limited English Proficient
(LEP), which was further supported by his use of an
interpreter the following day when he filed a complaint at
the Third District. You failed to recognize that the victim
was an LEP, and you failed to offer required translation
services. Your misconduct is defined in the General order
304.18, II, A., and B., 1., which state in part, “Members
who encounter a person who is LEP/NEP shall take
necessary and appropriate steps, consistent with their
obligation, to establish and maintain timely and effective
communication with the LEP/NEP person to include but
not limited to asking if they need assistance in a language
other than English ... If an LEP/NEP person appears to be
able to communicate in English, MPD members must keep
in mind the fact that LEP/NEP persons may be competent
in certain types of communication, but still be LEP/NEP for
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other purposes. Similarly, members must also keep in mind
the fact that LEP/NEP designations are context-specific,
that is an individual may possess sufficient language skills
to function in one setting, but these skills may be
insufficient in other situations.”

Neglect of Duty:

In the instant matter, Agency charged Employee with Neglect of Duty (Charge No. 1),
with one (1) specification. Under Charge No. 1, Specification No. 1, Agency contends that
Employee failed to review the video surveillance that was present at the location. Agency also
stated that Employee failed to take a police report and he failed to make further investigative
efforts to determine the veracity of the victim’s account and confirm if an offense occurred.

Pursuant to GO 401.01, Part II, the purpose of Agency’s Field Reporting System is to
“ensure that members file a report for all reported offenses and specified incidents brought to
their attention.” This provision further provides that ‘[s]elf-initiated police action taken and calls
for police service shall be accurately and thoroughly documented to ensure that a follow-up
investigation can be conducted for potential adjudication.”’

Here, Employee offered multiple reasons why he did not create a report for this incident.
However, the fact remains that Employee did not comply with GO 401.01, Part II which
provides that Agency’s Field Reporting System is to “ensure that members file a report for all
reported offenses and specified incidents brought to their attention.” (Emphasis added). Cpt.
Hong testified that the police report is used to document anything the member comes across such
as witness information and phone numbers. Tr. Vol. L. pg. 150. Cpt. Hong explained that if a
member does not find probable cause for a crime, they could create a ‘miscellaneous’ report and
in this situation, the more appropriate report would have been a ‘pending investigation’ report
because the CCTV video footage was pending. Tr. Vol. L. pg. 156. Further, Cpt. Hong affirmed
that pursuant to GO 401.01, Part II, members are required to take reports. Tr. Vol. II. pg. 224.
Employee was the first member on the scene, and he was informed by Mr. Yihdego that he was
struck by two (2) females. Employee saw the injuries sustained by Mr. Yihdego, yet he decided
not to create a police report, claiming he did not have probable cause that a crime had been
committed. Lt. Miller also asserted that if Employee could not create an offense report because
he did not have probable cause that a crime had been committed, Employee could have done an
incident report. He explained that an incident report documents an incident such as the one Mr.
Yihdego reported. Lt. Miller noted that Employee did not create any report of the August 25,
2022, incident. Tr. Vol. 1. pgs. 90-93. Moreover, pursuant to GO 401.01, Part I, a member does
not require probable cause for a crime to create a police report. All that is required is a reported
offense and specified incident brought to the member’s attention. In this instance, Mr. Yihdego
reported the assault incident at the Giant store to Employee and this incident was supported by
the visible injury on Mr. Yihdego’s face, yet Employee did not create a police report.
Consequently, I conclude that Agency was within its rights to discipline Employee for failing to
take a report.

9 See Agency’s Exhibit 14.
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In addition, Agency also noted that Employee failed to review the video surveillance that
was present at the location. Employee does not dispute the allegation that he failed to review the
video surveillance while he was at the Giant store. Instead, Employee testified that he spoke to
the Giant store manager about the video recording on the day of the incident and that based on
his experience with the Giant store, he knew that the video recording would not be available at
that time because the Giant store had nobody at the store to operate the cameras for him to
review. Tr. Vol. II. pgs. 113, 127. Contrary to Employee’s assertion, nothing on Employee’s
BWC of the incident proves that Employee asked the store manager about the CCTV footage
while he was at the scene.'” When asked during the Evidentiary Hearing if the reason his
conversation with the store manager about the CCTV video footage was not captured by his
BWC was because he turned off his BWC during the conversation, Employee stated that he did
not recall. Employee acknowledged that Agency requires members to keep their BWC video on
throughout the duration of their investigation, including when they are requesting actual
evidence such as CCTV video footage. He, however, explained that he was probably done with
the scene when he asked the Giant store manager about the CCTV video footage. Tr. Vol. II. pg.
148. Lt. Miller was able to request and eventually obtained the CCTV footage of the incident
which proves that there was video surveillance of the incident on August 25, 2022. Therefore,
absent any evidence from Employee to prove that the CCTV footage was not available or
accessible for Employee to review on August 25, 2022, I find that Agency was within its rights
to cite Employee with failing to review the video surveillance at the Giant store. Accordingly, I
conclude that because Agency met its burden of proof with regards to Charge No. 1.,
Specification No. 1., Agency had cause to discipline Employee for Neglect of Duty.

Failure to obey orders or directives issued by the Chief of Police:

In the instant matter, Agency charged Employee with failure to obey orders or directives
issued by the Chief of Police (Charge No. 2), with two (2) specifications. Under Charge No. 2.,
Specification No. 1., Agency argued that Employee failed to secure the crime scene and take any
photos of the reported injuries and arrange for the collection of evidence in violation of General
Order 401.01. Part V. A., 1., b., and h. Agency also noted that Giant store employees cleaned up
the crime scene in Employee’s presence and no photos were ever obtained as a result. Agency
further averred that Employee failed to request and or secure CCTV from the location to aid in
this investigation.

Cpt. Hong testified that it was Employee’s responsibility to complete the tasks listed in
GO 401.01, Part V.A.1(a- 1) and not the responsibility of other members after the fact. Tr. Vol. L.
pg. 220. Cpt. Hong testified that pursuant to the applicable GO, the first member on scene shall
secure the crime scene to prevent evidence from being lost or contaminated, and/or arrange for
collection of evidence. — Tr. Vol. 1. pg. 269. GO 401.01, Part V.A. — Preliminary Investigation
highlights the procedures for conducting a preliminary investigation. GO 401.01, Part V.A.1(a-
1), defines the preliminary investigation as the combination of those actions that the first member
on the scene must carry out when they arrive on the scene. (Emphasis added). Specifically, GO
401.01, Part V.A.1. provides in pertinent parts that, “[t]he first member on the scene shall:

10 Agency’s Exhibit 7 - Employee’s BWC footage.
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b. Secure the crime scene to prevent evidence from being lost or contaminated.

h. Arrange for the collection of evidence.

Cpt. Hong asserted that while Employee’s BWC captured Mr. Yihdego’s injuries, the
quality is not as great as actual photos of the crime scene. He maintains that while it is possible
to retrieve videos from BWC, this does not excuse members from documenting. Tr. Vol. 1. pgs.
187- 188. He noted that Employee could have also taken photographs of the blood trail from Mr.
Yihdego to corroborate Mr. Yihdego’s account that he was bleeding and running towards the
front of the store. Tr. Vol. L. pgs. 189-190.

Employee provided justifications for not taking photographs of the crime scene and for
not securing the crime scene. When asked if he took actual pictures of the crime scene,
Employee stated that while he could take pictures, he did not because his BWC could be turned
into pictures. He however noted that he never made any effort to take pictures off his BWC video
footage. Tr. Vol. 1I. pgs. 144-146. Based on Employee’s own admission that he did not take
actual pictures of the crime scene and that he did not make any effort to take pictures off his
BWC video footage, I find that Agency was within its rights to cite Employee with this
specification.

As previously noted above, because Employee’s BWC did not capture the conversation
he had with the store manager requesting the CCTV video footage, and there’s no evidence in
the record to support Employee’s assertion that he requested the BWC on August 25, 2022, I
conclude that Agency was justified to charge Employee for failing to request and or secure
CCTYV from the location to aid in this investigation.

Additionally, Employee explained that there was no crime scene to secure. He maintained
that there was no evidence, so there was no need to close the store or put-up crime scene tape. He
reiterated that his BWC captured the entire crime scene, including Mr. Yihdego’s injuries. Tr.
Vol. II. pg. 113 — 114. Cpt. Hong explained that Employee failed to secure where Mr. Yihdego’s
blood was at the Giant store, as well as the shopping cart that was touched by Mr. Yihdego and
the suspects. Cpt. Hong stated that Employee could have taped off the areas past the cash register
while allowing space for customers to go on and exit. Tr. Vol. II. pgs. 187-190. A review of
Employee’s BWC shows that while the Giant store staff had started cleaning up some of Mr.
Yihdego’s blood drops in the store, there were still areas within the store with Mr. Yihdego’s
blood as evidenced by Employee’s BWC video footage.!! Moreover, Employee’s BWC footage
captures a Giant store employee mopping blood from the floor. Employee informed the Giant
store employee that there were more blood spots on the floor to be cleaned.!? Further, Employee
is seen on his BWC video footage handing over Mr. Yihdego’s shopping cart to him, although he
was informed by witnesses that the alleged suspects pushed the cart.!> However, Employee did
not take any pictures of the blood droplets on the floor or make any attempt to recover evidence

' Agency’s Exhibit 7.
2.
B,
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from the cart prior to handing it over to Mr. Yihdego. Accordingly, I conclude that Agency had
cause to charge Employee with violating GO 401.01. V. a,, 1., b., and h.

For Charge No. 2., Specification No. 2., Agency asserted that Employee made contact
with a Limited English Proficient (LEP) victim on the scene on August 25, 2022, but Employee
failed to recognize that the victim was an LEP, and he did not offer required translation services
in compliance with General order 304.18, II, A., and B., 1. Pursuant to 304.18, II, A., and B., 1.,

“Members who encounter a person who is LEP/NEP shall take necessary and
appropriate steps, consistent with their obligation, to establish and maintain timely
and effective communication with the LEP/NEP person to include but not limited
to asking if they need assistance in a language other than English ... If an
LEP/NEP person appears to be able to communicate in English, MPD members
must keep in mind the fact that LEP/NEP persons may be competent in certain
types of communication, but still be LEP/NEP for other purposes. Similarly,
members must also keep in mind the fact that LEP/NEP designations are context-
specific, that is an individual may possess sufficient language skills to function in
one setting, but these skills may be insufficient in other situations.

Here, despite Employee’s assertion that he could understand Mr. Yihdego when he first
met him at the Giant store, it is undisputed that Mr. Yihdego was a LEP. Mr. Yihdego needed a
translator to interpret for him during the Evidentiary Hearing held at OEA on October 25, 2023.
Moreover, the BWC video footage from Sgt. Hiller’s and Ofc. Edelin’s encounter with Mr.
Yihdego at the 3D the day after the August 25, 2023, incident shows that a third party translated
for Mr. Yihdego. Cpt. Hong testified that Employee was also verbally counseled for his failure to
use an interpreter. Tr. Vol. . pg. 162.

Q: So would you say that you, in effect, verbally counseled Officer Rahman with
regard to using an interpreter?

A: Yes.
Q: Do you know when that would have been?
A: I don't recall a date specific.
(Emphasis added).
Because Sgt. Hiller and Ofc. Edelin received verbal counseling for violating GO 304.18, II, A.,

and B., 1, and Cpt. Hong admitted that he verbally counseled Employee in the current matter for
violating 304.18, 11, A., and B., 1, I conclude that Agency cannot discipline Employee a second
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time for the same misconduct. Therefore, I further find that Agency has not met its burden of
proof with regards to Charge No.2, Specification No. 2.'4

Based on the above, I conclude that because Agency met its burden of proof with regards
to Charge No. 2., Specifications No. 1, Agency had cause to discipline Employee for Failure to
obey orders or directives issued by the Chief of Police.

2) Whether the penalty of suspension is within the range allowed by law, rules, or
regulations.

In determining the appropriateness of an agency’s penalty, OEA has consistently relied
on Stokes v. District of Columbia, 502 A.2d 1006 (D.C. 1985).)> According to the Court in
Stokes, OEA must determine whether the penalty was within the range allowed by law,
regulation, and any applicable Table of Illustrative Actions; whether the penalty is based on a
consideration of the relevant factors; and whether there is a clear error of judgment by agency. In
the instant case, I find that Agency has met its burden of proof for the charge of “Neglect of
Duty” and “Failure to obey orders or directives issued by the Chief of Police.” As such, Agency
can discipline Employee under these charges.

Agency noted in its discussion of the Douglas factors that this was Employee’s second
(2" offense for both “Neglect of Duty” and “Failure to obey orders or directives issued by the
Chief of Police.” Agency cited to a previous offense that occurred in 2021, wherein, Employee
received a fifteen (15) day suspension for the first offense for Neglect of Duty and Failure to
obey orders or directives issued by the Chief of Police.!¢

In reviewing Agency’s decision to suspend Employee for twenty (20) days, OEA may
look to Agency’s General Order 120.21, Attachment A.!” The penalty for the first offense of
Neglect of Duty ranges from reprimand to removal; and the penalty for a second offense ranges
from a fifteen (15) day suspension to removal. Additionally, the penalty for the first offense of
failure to obey orders and directives ranges from reprimand to removal; and the penalty for the
second offense ranges from a one (1) day suspension to removal. The record shows that this was
the second time Employee violated this cause of action. Because I have concluded that Agency

!4 Employee asserted in his closing argument that Agency engaged in disparate treatment because it counseled Sgt.
Hiller and Ofc. Edelin for not using an interpreter with Mr. Yihdego, but suspended Employee for the same
misconduct. Because I have concluded that Agency did not have cause for Charge No. 2., Specification No. 2., I find
that the issue of disparate treatment as raised by Employee is moot.
15 See also Anthony Payne v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0054-01, Opinion and
Order on Petition for Review (May 23, 2008); Dana Washington v. D.C. Department of Corrections, OEA Matter
No. 1601-0006-06, Opinion and Order on Petition for Review (April 3, 2009); Ernest Taylor v. D.C. Emergency
Medical Services, OEA Matter No. 1601-0101-02, Opinion and Order on Petition for Review (July 21, 2007); Larry
Corbett v. D.C. Department of Corrections, OEA Matter No. 1601-0211-98, Opinion and Order on Petition for
Review (September 5, 2007); Monica Fenton v. D.C. Public Schools, OEA Matter No. 1601-0013-05, Opinion and
Order on Petition for Review (April 3, 2009); Robert Atcheson v. D.C. Metropolitan Police Department, OEA
Matter No. 1601-0055-06, Opinion and Order on Petition for Review (October 25, 2010); and Christopher Scurlock
v. Alcoholic Beverage Regulation Administration, OEA Matter No. 1601-0055-09, Opinion and Order on Petition
for Review (October 3, 2011).
16 Agency’s Exhibit 19.
17 See Agency’s Exhibit 13.
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had cause to discipline Employee Neglect of duty and failure to obey orders and directives; and
this is Employee’s second offense for both causes of actions, I find that the penalty of twenty
(20) days suspension is within the range allowed by Agency’s Table of Offenses and Penalties. '8

As provided in Love v. Department of Corrections, OEA Matter No. 1601-0034-08R 11
(August 10, 2011), selection of a penalty is a management prerogative, not subject to the exercise
of discretionary disagreement by this Office.!” When an Agency's charge is upheld, this Office
has held that it will leave the agency's penalty undisturbed when the penalty is within the range
allowed by law, regulation or guidelines, is based on consideration of the relevant factors and is
clearly not an error of judgment. Since one of the charges against Employee was reversed, I find
that the penalty of twenty (20) days suspension should be modified.

Penalty Based on Consideration of Relevant Factors

An Agency’s decision will not be reversed unless it failed to consider relevant factors, or
the imposed penalty constitutes an abuse of discretion.?’ Agency presented evidence that it
considered relevant factors as outlined in Douglas v. Veterans Administration, 5 M.S.P.R. 313
(1981), in reaching the decision to terminate Employee.?! The Douglas factor analysis included

18 Because Employee was suspended for fifteen (15) days for his first violation of these causes of action, 1 find that a
twenty (20) day suspension constitutes progressive discipline..

19 Love also provided that “[OEA's] role in this process is not to insist that the balance be struck precisely where the
[OEA] would choose to strike it if the [OEA] were in the agency's shoes in the first instance; such an approach
would fail to accord proper deference to the agency's primary discretion in managing its workforce. Rather, the
[OEA's] review of an agency-imposed penalty is essentially to assure that the agency did conscientiously consider
the relevant factors and did strike a responsible balance within tolerable limits of reasonableness. Only if the [OEA]
finds that the agency failed to weigh the relevant factors, or that the agency's judgment clearly exceeded the limits of
reasonableness, is it appropriate for the [OEA] then to specify how the agency's decision should be corrected to
bring the penalty within the parameters of reasonableness.” Citing Douglas v. Veterans Administration, 5 M.S.P.R.
313 (1981).

20 Butler v. Department of Motor Vehicles, OEA Matter No. 1601-0199-09 (February 10, 2011) citing Employee v.
Agency, OEA Matter No. 1601-0012-82, Opinion and Order on Petition for Review, 30 D.C. Reg. 352 (1985).

2l The Douglas factors provide that an agency should consider the following when determining the penalty of
adverse action matters:

1) the nature and seriousness of the offense, and its relation to the employee’s duties, position, and
responsibilities including whether the offense was intentional or technical or inadvertent, or was committed
maliciously or for gain, or was frequently repeated;

2) the employee’s job level and type of employment, including supervisory or fiduciary role, contacts with the
public, and prominence of the position;

3) the employee’s past disciplinary record;

4) the employee’s past work record, including length of service, performance on the job, ability to get along
with fellow workers, and dependability;

5) the effect of the offense upon the employee’s ability to perform at a satisfactory level and its effect upon
supervisors’ confidence in employee’s ability to perform assigned duties;

6) consistency of the penalty with those imposed upon other employees for the same or similar offenses;

7) consistency of the penalty with any applicable agency table of penalties;

8) the notoriety of the offense or its impact upon the reputation of the agency;

9) the clarity with which the employee was on notice of any rules that were violated in committing the
offense, or had been warned about the conduct in question;

10) potential for the employee’s rehabilitation;
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in the record demonstrates that Agency considered all factors in imposing the penalty in this
matter. The penalty of twenty (20) days suspension was within the range allowed for a second
offense. As noted above, the evidence does not establish that the penalty of twenty (20) days
constituted an abuse of discretion. Accordingly, I further conclude that Agency's action should
be upheld.

ORDER
Based on the foregoing, it is hereby ORDERED that Agency's action of suspending
Employee for twenty (20) days is UPHELD.

FOR THE OFFICE:

/s/ Monica N. Dohnji
MONICA DOHNII, Esq.
Senior Administrative Judge

11) mitigating circumstances surrounding the offense such as unusual job tensions, personality problems,
mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the
matter; and

12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee
or others.
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so
that this Office can correct them before publishing the decision. This notice is not intended to provide an
opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE,! ) OEA Matter No. 1601-0050-23
Employee )
V. ) Date of Issuance: March 15, 2024
)
D.C. FIRE AND EMERGENCY MEDICAL )
SERVICES DEPARTMENT, ) MONICA DOHNII, Esq.
Agency ) Senior Administrative Judge
)

Employee, Pro Se
Jeremy Greenberg, Esq., Agency’s Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On July 13, 2023, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the District of Columbia Fire and Emergency Medical
Services Department’s (“Agency” or “FEMS”) decision to terminate him from his position as a
Firefighter/EMT effective June 24, 2023. OEA issued a Request for Agency Answer to Petition
for Appeal on July 13, 2023. Agency submitted its Answer to Employee’s Petition for Appeal on
August 11, 2023. This matter was assigned to the undersigned on August 14, 2023.

On August 22, 2023, the undersigned issued an Order Convening a Status/Prehearing
Conference in this matter for September 12, 2023. During the Status/Prehearing Conference, the
undersigned was informed that an Adverse Action Panel Hearing was convened in this matter on
December 1, 2022. As such, OEA’s review of this appeal was subject to the standard of review
outlined in Elton Pinkard v. D.C. Metropolitan Police Department, 801 A.2d 86 (D.C. 2002).
Thereafter, I issued a Post Status Conference Order on September 25, 2023, requiring the parties
to submit briefs addressing the issues raised during the Status/Prehearing Conference. Agency’s
brief was due on or before October 20, 2023; Employee’s brief was due on or before November
10, 2023; and Agency had the option to submit a sur-reply by November 27, 2023. The parties
have submitted their respective briefs. Subsequently, on January 4, 2024, Agency filed a Notice
of Authority. The record is now closed.

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
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JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03
(2001).

ISSUES
1) Whether the Trial Board’s decision was supported by substantial evidence;
2) Whether there was harmful procedural error;

3) Whether Agency’s action was done in accordance with applicable laws or regulations.

BURDEN OF PROOF

OEA Rule § 631.1, 6-B District of Columbia Municipal Regulations (“DCMR”) Ch. 600,
et seq (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance of the
evidence. “Preponderance of the evidence” shall mean:

the degree of relevant evidence that a reasonable person, considering the
record as a whole, would accept as sufficient to find that a contested fact is
more likely to be true than untrue.?

OEA Rule § 631.2 id. states:

For appeals filed under § 604.1, the employee shall have the burden of proof as to
issues of jurisdiction, including timeliness of filing. The agency shall have the
burden of proof as to all other issues.

STATEMENT OF THE CHARGE(S)

According to Agency’s Answer to Employee’s Petition for Appeal®, Employee’s adverse
action was predicated on the following charges and specifications, which are reprinted in
pertinent part below:*

Case No. U-21-154

Charge 1: Violation of D.C. Fire and Emergency Medical Services Department
Order Book Article VI, § 6 (Conduct Unbecoming an Employee) which
states:

Conduct unbecoming an employee includes conduct
detrimental to good discipline, conduct that would

2 OEA Rule § 699.1.
3 Agency Answer at Tabs 25 & 27 (August 11, 2023).
4 Employee was terminated based on two (2) separate cases: - Case Nos.: (1) U-21-154 and (2) U-21-087.
Initial Decision
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adversely affect the employee or the agency’s
ability to perform effectively, or any conduct that
violates public trust or law of the United States, any
law, municipal ordinance, or regulation of the
District of Columbia committed while on-duty or
off-duty.

Further violation of D.C. Fire and Emergency Medical
Services Department Rules and Regulations Article VI, § 8,
which states:

Members shall refrain from immoral conduct,
deception; violation or invasion of law or official
rule, regulation, or order; and from false statements.

This misconduct is defined as cause in D.C. Fire and
Emergency Medical Services Order Book, Article VII, §
2(e), which states: “Any on-duty or employment-related act
or omission that the employee knew or should reasonably
have known is a violation of the law.” See alsol6 DPM
§1603.3(e).

This misconduct is further defined as cause in D.C. Fire
and Emergency Medical Services Order Book, Article VII,
§ 2(h), which states: “Any act which constitutes a criminal
offense whether or not the act results in a conviction.” See
also16 D.P.M. §1603.3(h).

This misconduct is further defined as cause in D.C. Fire
and Emergency Medical Services Order Book, Article VII,
§ 2(f)(3), which states: “Any on-duty or employment-
related act or omission that interferes with the efficiency or
integrity of government operations to include: Neglect of
Duty.” See also 16 DPM §1603.3(f)(3).

Specification 1: In  his  Special Report (dated  03/16/2021),
FF/EMT[Employee] describes his misconduct as follows:

I, [Employee] was arrested on 03/14/2021 in Capital
Heights, MD. I have multiple charges pending

against me:
e Second degree assault on my fiancé
e Second degree assault on an officer
e Disturbing the peace
e Resisting arrest

Initial Decision
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e Obstructing a police officer investigation
Further, in his final Investigative Report (dated
08/24/2022), Seargeant Bryant E Edgerton describes
FF/EMT[Employee’s] misconduct as follows:

CHRONOLOGICAL NARRATIVE SECTION

On March 16", 2021, the Office of Internal Affairs
received notification that [FF/EMT Employee] was
arrested in Capital Heights, MD by the Prince
George’s County Sheriff on March 14® 2021, and
was charged with multiple violations; second degree
assault; second degree assault on an officer;
disturbing the peace; resisting arrest; and

obstructing a police investigation.
skeskok

COMPLAINANT(S) STATEMENT(S)

[FF/EMT Employee] went to court on August 9,
2022, in the District Court of Maryland, Prince
George’s County. [FF/EMT Employee’s] charges
of; second degree assault; second degree assault of
an officer; disorderly conduct; resisting/interference
with arrest; and obstructing and hindering were
given NOLLE PROSEQUI, due to the police officer
not showing up to court.

FF/EMT[Employee’s] admitted failure to observe precautions regarding safety
constitutes neglect of duty, and his probable cause arrest confirms that he
committed a criminal offense whether or not the act results in a conviction.
Accordingly, this termination action is proposed.

Case No. U-21-087

Charge 1 Violation of D.C. Fire and Emergency Medical Services
Department Order Book Article VI, §6 (Conduct Unbecoming an
Employee), which states:

Conduct unbecoming an employee includes conduct
detrimental to good discipline, conduct that would
adversely affect the employee or the agency’s
ability to perform effectively, or any conduct that
violates public trust or law of the United States, any
law, municipal ordinance, or regulation of the
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District of Columbia committed while on-duty or
off-duty.

Further violation of D.C. Fire and Emergency Medical
Services Department Rules and Regulations Article VI, § 8,
which states:

Members shall refrain from immoral conduct,
deception; violation or invasion of law or official
rule, regulation, or order; and from false statements.

This misconduct is defined as cause in D.C. Fire and
Emergency Medical Services Order Book, Article VII, §
2(e), which states: “Any on-duty or employment-related act
or omission that the employee knew or should reasonably
have known is a violation of the law.” See alsol6 DPM
§1603.3(e).

This misconduct is further defined as cause in D.C. Fire
and Emergency Medical Services Order Book, Article VII,
§ 2(h), which states: “Any act which constitutes a criminal
offense whether or not the act results in a conviction.” See
also16 D.P.M. §1603.3(h).

This misconduct is further defined as cause in D.C. Fire
and Emergency Medical Services Order Book, Article VII,
§ 2(f)(3), which states: “Any on-duty or employment-
related act or omission that interferes with the efficiency or
integrity of government operations to include: Neglect of
Duty.” See also16 DPM §1603.3(f)(3).

Specification 1: In his Special Report (dates 12/31/2020), his misconduct as
follows:

I, [Employee] was charged by [Police Officer]
Washington #4195 of the District IV squad 26
patrol with the following offenses:

e Possession stolen regulated firearm
e Loaded handgun on person
e Loaded handgun on person in vehicle

Further, in his final Investigative Report (dated
08/24/2022), Sergeant Bryant E. Edgerton describes
FF/EMT[Employee’s] misconduct as follows:

Initial Decision
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CHRONOLOGICAL NARRATIVE SECTION

On December 31%, 2020, the Office of Internal Affairs
received notification that [FF/EMT Employee] was arrested
in Suitland, Maryland by Prince George’s County Police

and was charged with possession of a handgun.
skesksk

[FF/EMT Employee] went to court on July 20%, 2022, in
the District Court of Maryland for Prince George’s County.
[FF/EMT Employee’s] charges of; [registered] firearm:
stolen/sell etc. and loaded handgun in vehicle were given
NOLLE PROSEQUI. [FF/EMT Employee] was found
guilty of the charge; loaded handgun on person. [FF/EMT
Employee] was [sentenced] to 3-years [with] 3 years
suspended; supervised probation for 2 years.

FF/EMT[Employee’s] admitted failure to observe precautions regarding safety
constitutes neglect of duty, and his probable cause arrest confirms that he
committed a criminal offense whether or not the act results in a conviction.
Moreover, FF/EMT [Employee’s] LOADED HANDGUN ON PERSON
conviction establishes beyond a reasonable doubt that he violated the law.
Accordingly, this termination action is proposed.

On December 1, 2022, Employee appeared before a Fire Trial Board. He was represented
by counsel and pled Not Guilty to Charge No. 1 and Specification No.1 for Case Nos.: (1) U-21-
154 and (2) U-21-087.°

SUMMARY OF THE TESTIMONY®

On December 1, 2022, Agency held a Trial Board Hearing in this matter. During the
hearings, testimony and evidence were presented for consideration and adjudication relative to
the instant matter. The following represents what the undersigned has determined to be the most
relevant facts adduced from the findings of fact, as well as the transcript (hereinafter denoted as
“Tr.”), generated and reproduced as part of the Trial Board Hearing.

Agency’s Case-in-Chief

1) Bryant Edgerton — Tr. pgs. 28-66; 263-268

Sergeant Bryant Edgerton (“Sgt. Edgerton™) is assigned to the Agency’s Office of
Internal Affairs. He affirms that he is familiar with Employee, and he was assigned to investigate
the current matter. He further affirmed that he completed an investigative report. Tr. pg. 28. Sgt.

5> Agency Answer, supra, at Tab 19.
6 Id. at Tab 19.
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Edgerton identified Agency’s Exhibits A and B as the investigative report and attachments he
completed in this matter. Tr. pg. 29.

Sgt. Edgerton testified that Employee was charged with misconduct unbecoming an
office due to an alleged possession of illegal/stolen and loaded firearm on December 30, 2020.
Sgt. Edgerton explained that the department got a call from Employee stating that arrest he had
been arrested for an alleged domestic dispute and the police found a loaded gun in Employee’s
possession during the arrest. Tr. pgs. 30-31.

Sgt. Edgerton asserted that Employee submitted a special report recounting what
happened. He explained that Employee was placed on administrative enforced leave after the
incident. Sgt. Edgerton attended Employee’s criminal trial where Employee was found guilty of
possessing a handgun and he was given three (3) years suspended sentence, two (2) years of
which included supervised probation, community service and a gun safety class. He noted that
Employee was found guilty on two (2) of the three (3) gun charges. Sgt. Edgerton stated that
Employee provided Agency with the criminal case disposition papers. Sgt. Edgerton noted that
he collected the police report prior to receiving disposition papers from Employee. Tr. pgs. 32-
33, 36-37.

Sgt. Edgerton described the statement of charges in the criminal matter against Employee
to include possession of an unregulated firearm; possession of a stolen firearm; possession of a
loaded handgun on his person; and carrying a loaded handgun in a vehicle on public roads, and
highways. Sgt. Edgerton recounted that Employee had gone to visit one of his children’s mother
and an argument ensued. He was not sure if the children’s mother or grandmother called the
police. Employee was about to leave the scene when the police arrived. He identified himself as
the person they were calling for, and as the police attempted to search him, he resisted. As they
tried to get Employee to remove his hands from his pocket, they uncovered a loaded handgun.
Employee was then arrested and charged. He noted that Employee did not inform the police
officers upon their arrival and prior to being searched that he possessed a loaded handgun on his
person. Tr. pgs. 34-37.

Sgt. Edgerton identified Agency’s Exhibit A, page 57, as Employee’s disposition papers.
He affirmed that Employee entered a guilty plea for the loaded handgun on person charge and
the other two (2) charges were dropped for lack of sufficient evidence. He clarified during cross-
examination that Employee pleaded guilty to only one (1) charge from the December 30, 2020,
arrest. Tr. pgs. 37-38. Sgt. Edgerton identified Agency’s Exhibit A, page 55, as a picture of the
handgun Employee had on his person on the left and a picture of Employee on the right that he
obtained from the police report. Tr. pgs. 39, 57-58.

Sgt. Edgerton affirmed that he interviewed Employee after he was sentenced as part of
his investigation and Employee provided him an explanation for why he had the loaded gun on
December 30, 2020. Sgt. Edgerton testified that Employee explained that the day before his
arrest, he found the loaded handgun in a paper bag in front of a grocery store while helping his
fiancée. He took the handgun with plans of turning it to the police the next day on his way to
work. Sgt. Edgerton highlighted that Employee was arrested by the Prince George’s law
enforcement around 7:30 a.m. on December 30, 2020. He asserted that if Employee had planned
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on going to work on December 30, 2020, he was already at least 30 minutes late because report
time was at 7:00a.m. Sgt. Edgerton testified that the record showed that Employee called his
lieutenant, Lieutenant Erik Wiklund (“Lt. Wiklund or Captain Wiklund”) at around 6:39 a.m.
informing them that he would be reporting to the clinic to call out sick. But he was unsure if
Employee followed through. Stg. Edgerton cited that he inherited Employee’s case from
Lieutenant Weldon Genies (“Lt. Genies™). Tr. pgs. 39-43.

Sgt. Edgerton testified that Employee was charged with Second degree assault in relation
to IA-F-21-03-0009. He noted that his investigation showed that on March 14, 2021, Employee
and his fiancée were engaged in a verbal dispute and things were thrown around the house. The
noise was so loud that it disturbed the neighbors, who knocked on Employee’s door to inform
him they were calling the police because of the disturbance. A neighbor then called 9-1-1 and
reported a domestic disturbance. When the Sherriff responded to the location, Employee
answered the door. Upon looking inside, they saw signs of a struggle. A struggle ensued between
Employee and law enforcement as Employee attempted to leave. Things became physical and
Employee was tased about two (2) to three (3) times and he was subsequently arrested and taken
into custody. Sgt. Edgerton testified that they were notified by the Prince George’s County
Sherriff department that Employee had been arrested and charged with second degree assault on
an officer, disturbing the peace, resisting arrest, and obstructing a police investigation. Employee
also submitted a special report. Employee was also taken to the hospital to ensure he was not
injured and was eventually released. Sgt. Edgerton acknowledged that that was the first time the
officer went to Employee’s home. He clarified that the police noted that there were broken things
and signs of a struggle in the house. Sgt. Edgerton admitted that the Statement of Probable Cause
in this matter did not state that the officers observed anything broken inside the house upon their
arrival. Tr. pgs. 44-46, 50-51, 58-60.

Stg. Edgerton asserted that he followed the criminal case by attending court on multiple
occasions. Because the officer did not show up and Employee’s child’s mother/fiancée stated
that she did not wish to press charges against Employee, the case was thrown out. He affirmed
that the charges were all nolle prosequi. Sgt Edgerton explained that he understood this to mean
that the case was dismissed because the prosecutor did not wish to proceed with the case at that
time, but the case could be brought back later if the prosecutor chose to do so. Sgt. Edgerton
acknowledged that he obtained the police record and the court documents for this case. He noted
that pursuant to the police record, Employee was charged with “assault in the second degree of a
police officer; assault in the second degree, willfully act in a disorderly manner to the
disturbance of the public peace; intentionally resisted arrest; did intentionally annoy, obstruct
and hinder a police officer in the performance of his lawful duties in violation of common law.”
Tr. pgs. 47-53, 265-267.

Sgt. Edgerton noted that despite the case being dismissed, either the Sherriff or police
officers determined that there was probable cause to arrest Employee. Sgt. Edgerton explained
that when the officers arrived, Employee was uncooperative and tried to forcefully get out of the
house, and he and the officer got into a physical altercation. Sgt. Edgerton expressed that this
resulted in an arrest as Employee was combative and the officer used non-lethal force to calm
him down. He affirmed that the commissioner or the judicial officers confirmed that there was
probable cause for the charges levied against Employee. Tr. pgs. 53-57.
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When asked if he was familiar with the Maryland statute on warrantless arrest, Sgt.
Edgerton said ‘no’. He noted that the Statement of Charges for the March 14, 2021, case does not
specifically state that Employee’s arrest was lawful or not. Sgt. Edgerton upon review of the
Statement of Charges document for the December 30, 2020, case stated that the record provided
there was no probable cause for Charge 1 — possession of a regulated firearm. Sgt. Edgerton
interpreted that to mean that Employee did not possess a stolen regulated firearm. Tr. pgs. 60-64.

Sgt. Edgerton testified that he inherited both of Employee’s cases from a previous
investigation, and there was no indication that Body Worn Cameras (“BWC”) were available for
both incidents because Agency was not aware that the Prince George’s County police department
used BWCs at the time. He stated that PG county police department had in-vehicle cameras and
they did not request those because Employee had already admitted to possession of a gun. He
also cited that they had footage of the loaded handgun and Employee in the police report, thus,
they did not need the video footage. Tr. pgs. 263 — 265, 267-268.

2) Akil Washington — Tr. pgs. 66-82

Akil Washington (“Ofc. Washington™) has been employed by Prince George’s County
Police Department (“PG County PD”) as a Police Officer for approximately five (5) years. He
recalled responding to a ‘domestic disturbance with weapon’ call on December 30, 2020, at a
senior citizen assisted living building. Ofc. Washington explained that when he arrived at the
address, the grandmother informed him that her daughter was being threatened at the door by her
boyfriend. He explained that the comments on the call provided a description of what the suspect
was wearing, that he was armed, and banging and yelling at the door. Tr. pgs. 66-68.

Ofc. Washington testified that when they arrived at the scene, they saw someone who
matched the description walking away and entering a car. This person was Employee. Ofc.
Washington stated that they approached Employee, who got out of the car and informed Ofc.
Washington that they were at the scene for him and that he was about to leave. Employee was
ordered to remove his hands from his pockets, but he did not comply, so Ofc. Washington had to
physically remove Employee’s hands from his pocket. A struggle ensued and Employee was
placed in handcuffs, and a handgun was discovered inside his jacket pocket, inside a Shopper’s
grocery bag. The gun was removed and kept safe. A serial number check was conducted on the
handgun, and it was determined that the handgun had been stolen from North Carolina about ten
(10) years prior. Employee was then transported to the police station to be interviewed by a
detective. Ofc. Washington averred that Employee waived his rights to a statement and he was
later taken to jail to be processed. Ofc. Washington stated that Employee was initially
cooperative, but panic and fight or flight set in when Employee realized that he could not leave
the scene and go about his day. Tr. pgs. 68 — 69, 76-77.

Ofc. Washington confirmed that Agency’s Exhibit A, pages 44-45, was the Statement of
Charges he completed against Employee. The Statement of Charges was reviewed at some point
by the state attorney. He also affirmed that the document had the Court Commissioner’s initials.
He explained that the Court Commissioner is a judicial officer and their role include reviewing
statements of charges and probable cause statements to determine whether a person should be
released from jail on their own recognizance, and the bail amount if any. Ofc. Washington
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confirmed that Agency’s Exhibit A, pages 54-55, was the Statement of Probable Cause he
completed and signed. Ofc. Washington noted that probable cause statement is not used to
determine guilt or the absence thereof. Rather, it is reviewed against the Statement of Charges to
ensure they align, and it has no effect on the judicial decision of whether or not a charge will
stick. Tr. pgs. 69 -72, 74-74.

Ofc. Washington affirmed that there was a finding of probable cause for Charge 2 —
wearing a loaded handgun. He also affirmed that there was a finding of probable cause for
Charge 3 — possession of loaded handgun on public roads, highways, waterways, airways, or
parking lots. Ofc. Washington explained that in the state of Maryland, until recently, carrying a
handgun anywhere other than in your residence was considered a violation of the code described
as ‘possession of loaded handgun on public roads, highways, waterways, airways, or parking
lots’. He explained that this charge is separate from the charge of possession of a loaded
handgun. Ofc. Washington affirmed that the Court Commissioner did not find probable cause for
Charge 1 — possession of a stolen firearm even though the firearm was in fact stolen and the
charge was recommended by a superior. When asked if Employee’s demeanor showed that he
knew that the gun was stolen, Ofc. Washington stated that ‘no’. Tr. pgs. 72 — 74.

Ofc. Washington identified Agency’s Exhibit A, pages 35-42, as the incident report he
completed for Employee’s arrest. He affirmed that the incident report was a true and accurate
statement of what happened on December 30, 2020. Tr. pgs. 74 — 75. Ofc. Washington testified
that Employee told him that he found the gun in or behind a trash can at a grocery store the day
before. He did not recall what Employee gave as the reason he had the gun on him when they
responded to the scene on December 30, 2020. He noted that Employee did not advise them that
he had a gun in his possession when they approached him or that he wanted to turn in the gun.
Tr. pgs. 77-78.

Ofc. Washington stated that he only became aware that Employee was a D.C. firefighter
at the police station when he was getting information from Employee to complete his paperwork.
Tr. pgs. 78-79. Ofc. Washington testified that he had BWC footage, but he was not sure why the
BWC was not presented during the Trial Board. He also stated that he had no knowledge if
fingerprint was gotten out of the gun. Tr. pgs. 80-81.

3) Keith Wooten - Tr. pgs. 83-140

Corporal Keith Wooten (“Corporal Wooten) has been employed by the Prince George’s
County Sherriff Department (“PG County Sherrif Department”) for approximately seven (7)
years. He is a member of the Viper Unit, an executive protection unit that runs the inner
perimeters for SWAT when they get call outs for barricades and hostage situations, etc. Prior to
this, Corporal Wooten testified that he was in the domestic violence unit for about six (6) years.
He explained that the domestic violence unit specialized in domestic violence calls for Districts 8
and 3 (Henry and George sector). That unit is also responsible for any protective orders, child
custody orders, and any other orders by the court on domestic and family related matters.
Corporal Wooten testified that as a member of the domestic violence unit, they received annual
training on things like how to deal with domestic violence victims, de-escalation, providing help
to the victims and how to get them additional resources. Tr. pgs. 83-85.
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Corporal Wooten recalled responding to a ‘check on welfare’ on March 14, 2021. After
refreshing his recollection with the Probable Cause Statement, Corporal Wooten asserted that the
March 14, 2021, call initially came in as a ‘check on welfare’ call, but was later reclassified as a
domestic matter as they received more information about the call. He testified that three (3) third
parties called in with different versions of what was going on that ranged from ‘a male beating
up a female’, ‘female was screaming for help’, ‘a male threw female down the stairs’, and ‘the
people inside were having a physical altercation and needed help immediately’. Corporal
Wooten and his partner responded priority, with lights and siren to the scene. They parked six (6)
to seven (7) houses from the scene. As they were walking to the scene, they heard male and
female voices screaming and cussing from the house. Corporal Wooten testified that as they got
closer, he heard a female screaming for help from inside the house. When they approached the
house, they knocked on the door multiple times with no answer. Corporal Wooten asserted that
while they could still hear some banging, shuffling, and throwing, the female’s voice went quiet,
which was concerning to him. He stated that they kept on knocking and announcing themselves
until the male (who was later identified as Employee) came to the door covered in sweat and
with a cut on his forehead that was bleeding. Tr. pgs. 85, 87-88.

According to Corporal Wooten, when Employee opened the door, he could see inside the
residence. He stated that it looked like there had been a physical altercation as furniture had
moved with a lamp on the floor and items that were broken. Corporal Wooten stated that he was
concerned for the wellbeing of the female, so he asked Employee to move out of the way so he
could get inside the house. Employee attempted to shut the door and Corporal Wooten put his
foot in the door to keep it from shutting. Employee then reached out with his hands through the
door and touched Corporal Wooten’s gun belt, which was considered an assault. Corporal
Wooten testified that he had to take control of the situation and verify that everyone inside the
house was safe. He placed Employee in an arm bar against the wall of the house. Employee was
yelling as he was not happy that Corporal Wooten touched him. Corporal Wooten noted that to
de-escalate the situation, he instructed Employee to calm down, not to touch him and that they
had to figure out what was going on. He stated that he tried to talk to Employee, but Employee
kept trying to talk over him. He repeatedly asked Employee to calm down. He stated that
Employee noted that he would calm down if Corporal Wooten let go of him. Corporal Wooten
stated that he let Employee go while trying to figure out what was going on. He asserted that he
kept a loose grip of Employee because he was still investigating. Employee took a few steps,
pushed Corporal Wooten out of the way, and tried to bolt out of the front door to flee the scene.
Corporal Wooten stated that he and his partner grabbed Employee and a struggle ensued on the
stairs outside the house. Corporal Wooten testified that Employee was pushing and shoving,
while he and his partner were trying to restrain Employee with the least amount of force
possible. Corporal Wooten stated that he got pushed by Employee at one point and he stumbled
down four (4) steps of the stairs, while his partner and Employee continued tussling. He asserted
that Employee ended up going over the railings and he stated ‘taser, taser, taser’ before using the
taser on Employee a few times. They handcuffed Employee while he was still on the ground, and
then sat him up to ensure his airway was clear. Corporal Wooten also stated that they made the
proper notifications, and the EMS Fire came out to check on Employee. Corporal Wooten added
that because Employee was uncooperative and caused a scene, the entire neighborhood came out
to see what was happening, which led to Employee being charged with disorderly conduct. Tr.
pgs. 88 —93, 117-123.
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Corporal Wooten identified the Statement of Charges he authored and signed under
penalty of perjury. He affirmed that the Statement of Charges and the Probable Cause Statement
were reviewed by a judicial officer or Commissioner. Corporal Wooten testified that he emailed
the statements to the on-call assistant state attorney to review for inconsistencies in the facts,
evidence, and charges. He explained that if they did not align, the assistant state attorney would
inform them that it does not meet the criteria for the charges. He averred that no errors were
pointed out to him in this case, and they found that probable cause existed. Tr. pgs. 93 — 95.

Corporal Wooten confirmed that all the charges against Employee were misdemeanors.
He testified that he charged Employee with assault of his girlfriend because there were lots of
indications that domestic violence had happened such as witness testimony on what was heard
through the door — that the argument turned physical in the house; and the scratch mark on
Employee’s face was consistent with a self-defense mark of someone trying to get away. He also
noted that Employee was covered in sweat. Corporal Wooten stated that although Employee’s
girlfriend refused to provide any statement, he went ahead and charged Employee because based
on his experience and training, domestic violence victims are often scared to press charges
against their aggressors, especially when they are still in proximity. He confirmed that none of
the charges levied against Employee were felonies. Tr. pgs. 95 — 96, 123-124.

According to Corporal Wooten, he charged Employee with second degree assault, which
can be defined as the unwanted touching of one person of another, because Employee touched
him multiple times without permission. Corporal Wooten testified that he charged Employee
with disturbing the peace because prior to him and his partner getting to the house, the situation
with Employee was so loud and violent that three (3) different neighbors who were not inside the
apartment called the police. Corporal Wooten also asserted that Employee’s behavior attracted a
crowd as additional people came out of their houses to see what was happening. He concluded
that Employee’s action was disturbing the public peace. Corporal Wooten further testified that he
charged Employee with intentionally resisting arrest because Employee tried to flee and escape
the scene while they were trying to put handcuffs on him. He explained that Employee was
actively resisting and aggressive towards them to avoid being placed in handcuffs. Corporal
Wooten asserted that he charged Employee with obstructing and hindering a police officer
because he had the legal right to enter the house due to exigent circumstances, and Employee
denied him entry into the house as he was trying to conduct an investigation to ensure everyone
was safe. Tr. pg. 97 — 101.

Corporal Wooten identified Agency’s Exhibit B, page 119 as the Probable Cause
Statement he authored and initialed under penalty of perjury for the March 14, 2021, incident. He
confirmed that he was summoned to attend a trial against Employee. He explained that he was in
court for the initial trial, however, the case was continued. He also explained that he did not
receive the summons for the second trial date, so he did not attend the trial. He stated that if he
had received it, he would have appeared on the second trial date. Tr. pgs. 101 — 103.

Corporal Wooten affirmed that as a law enforcement officer, he regularly interacted with
firefighters and firefighter/EMTs. He asserted that he was not aware that Employee was a
firefighter when they arrived at the scene. He explained that it was only after Employee had been
handcuffed that someone in the house yelled that Employee was a firefighter, to which Employee
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asked the individual to keep quiet, which led him to believe that Employee did not want them to
know his profession. Corporal Wooten testified that his interaction with Employee was an
anomaly to his experience of dealing with first responders on calls for service. He later found out
that Employee was a D.C. firefighter. He also cited that he was shocked and disappointed at the
unprofessionalism. Corporal Wooten testified that after Employee’s arrest, he had a conversation
with his co-worker who stated that “D.C. Fire will hire anyone”. Tr. pgs. 103 — 107. Corporal
Wooten confirmed that there was Body Worn Camera footage of the arrest. Tr. pgs. 107.

Corporal Wooten testified that he has completed between 50-100 Probable Cause
Statements throughout his career at the PG County Sherrif’s Department. He affirmed that he
included all important details relevant to offenses he charged on the probable cause statement as
best as he could recall. He confirmed that he signed the probable cause statement in Employee’s
case on the day the incident occurred. Corporal Wooten affirmed that he heard a female
screaming for help when they got to the house. He explained that he did not specifically include
that in his probable cause statement; however, he did note in the statement that he heard “sounds
of distress coming from inside the house.” Corporal Wooten also noted that although he testified
that the female’s voice went quiet when they knocked on the door, he did not include that in his
probable cause statement. He also affirmed that while he earlier testified that Employee was
covered in sweat when he opened the door, he did not include this in the probable cause
statement. He explained that this was listed in his use of force report. Corporal Wooten
confirmed that although he testified that he saw scratch marks on Employee’s forehead, he did
not include that in the probable cause statement. He again explained that this was in his use of
force report. Tr. pgs. 108 -112.

Corporal Wooten confirmed that although he did not have a search or arrest warrant when
he got to Employee’s house on March 14, 2021, there were exigent circumstances to enter the
house. He noted that he did not personally hear the 9-1-1 calls about the incident, but rather, the
incident was communicated to them via radio and their car computer display system (“CAD”).
Corporal Wooten did not remember stating in his Probable Cause Statement that Employee
pushed him down the stairs. He also affirmed that he warned Employee that he was going to tase
him, and he did use his taser on Employee. Tr. pgs. 113-115, 118-119, 129. According to
Corporal Wooten, not all the details of an incident are included in the Probable Cause Statement.
Tr. pgs.124-126.

When asked by the Trial Board member if Employee’s girlfriend had notable injuries,
Corporal Wooten stated that he did not speak with her. He explained that his partner interviewed
the girlfriend, and she refused service. Corporal Wooten said ‘no’ when he was asked if he
witnessed the physical altercation. He noted that while there were witness statements taken from
what people heard coming from inside the house, no one saw anything. When asked if he thought
the female — Employee’s girlfriend could be the aggressor, Corporal Wooten stated that
“anything is possible”. Tr. pgs. 127 — 128. Corporal Wooten explained that he does not know if
his failure to attend the second hearing was the reason Employee’s case was dismissed as ‘nolle
prosequi’. He reiterated that he did not attend the trial because he did not receive the second
summons. Tr. pgs. 129-130.
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Corporal Wooten stated that there was BWC that captured the incident. However, it took
a lot of time for the video to be downloaded and for him to have access to the footage. So, he
was not able to review the BWC footage prior to completing the Probable Cause Statement,
which is the reason why it does not include all the details. Corporal Wooten also stated that his
BWC footage was reviewed by internal affairs as part of use of force investigation. He testified
that he received discipline for the accidental tasing of Employee. He noted that he was not
disciplined for the initial tasing of Employee. Tr. pgs. 131 -134. Corporal Wooten acknowledged
that they are able to make an arrest once a defendant steps outside of the house, and that his
arrest of Employee was according to protocol, and state laws and regulations. Tr. pgs. 139-140.

Employee’s Case-in-Chief

4) Erik Wiklund - Tr. pgs. 142-152

Erik Wiklund (“Captain Wiklund”) is employed as a Captain at Agency. He testified that
Employee was one of his members when he was a Lieutenant at Engine 27. He stated that he
worked with Employee at Engine 27 for about three (3) years. He affirmed that Employee was an
asset to the Department. He explained that Employee was a strong, motivated worker who was
interested in moving forward and he always wanted to learn more. Captain Wiklund stated that
he went on a few rounds with Employee and Employee did well. He said that Employee never
needed to be prompted to do anything, he did a good job on his runs, and he was self-motivated.
Captain Wiklund stated that if Employee was terminated, Agency would lose a strong worker.
Tr. pgs. 142-144.

Captain Wiklund affirmed that he was Employee’s supervisor on December 30, 2020. He
could not recall an incident involving Employee that occurred on December 30, 2020, but he
recalled Employee calling in sick on that day. He testified that Employee texted him to inform
him that he would be on sick leave. He provided that Employee also followed up stating that he
was having a tough day, and he responded by telling Employee not to do anything stupid.
Captain Wiklund later stated that Employee might have called and not texted to request to be
placed on sick leave. He noted that since Employee placed himself on sick leave, he was not
expecting Employee to report to work on that day. Captain Wiklund affirmed that later that day,
he was informed that Employee had been arrested. Captain Wiklund stated that he contacted
internal affairs via telephone and explained that he had received a memo from PG County Police
that they had arrested one of their members. He stated that he provided the officer’s contact
information to internal affairs, and he documented the conversation via email to internal affairs.
He identified Agency’s Exhibit C, page 135, as the email he sent to internal affairs about the
arrest. When asked if he had any previous problems with Employee while he was under his
command, Captain Wiklund said ‘no’. Tr. pgs. 145-151.

5) Keith Eastman - Tr. pgs. 153 -165

Keith Eastman (“Investigator Eastman”) is a Fire Inspector at the Fire Marshall Division
at Agency. He testified that Employee was a backstep member when he, Inspector Eastman, was
a Technician at Engine 27. He stated that Employee was his ‘go-to’ guy. Investigator Eastman
asserted that Employee was a hard worker, he kept them together, and as the backstep on the
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ambulance, he was eager, ready to listen and learn, and if he could not reach someone at the fire
house, he would go to Employee. He stated that Employee had good interaction with the people
in the community. He agreed that he went on several runs with Employee while they were at
Engine 27. Investigator Eastman averred that despite the call volume and pressure at Engine 27,
Employee never folded. He noted that Employee learned and got better at his job. Tr. pgs. 154-
158, 161.

Investigator Eastman affirmed that at some point in 2020, Employee was not present as a
firefighter at Engine 27, and he was missed. He noted that Employee’s absence was noted as runs
were not the same without Employee. He highlighted that Employee could move up the ranks at
Agency, especially with his work ethics. He asserted that Employee would be missed if Agency
were to terminate his employment. Tr. pgs. 158 — 160.

Investigator Eastman averred that in his role as Fire Inspector, he sometimes works with
law enforcement and other first responders. He affirmed that firefighters are expected to interact
with law enforcement and other first responders in a respectful and cordial manner. He agreed
that they work with first responders and law enforcement from other jurisdictions such as Prince
George’s County and Virginia, and they are expected to show respect and kindness to everyone.
Investigator Eastman affirmed that that respect should continue while they are off duty. He
noted that Employee always acted cordially and respectfully towards law enforcement and
others. He explained that he had never seen Employee disrespect other officers. Tr. pgs. 161 —
165.

6) Employee - Tr. pgs. 165-263

Employee has been a Firefighter/EMT with Agency since December 2, 2013. Tr. pgs.
166 — 167, 169-170. Employee stated that he grew up in the District of Columbia, graduated
from Perry Street Prep, as valedictorian, and then he joined the Fire Department’s Cadet
program. He explained that prior to his current assignment in logistics, he was assigned to
Engine 27, Platoon 1. He noted that his first day on the field was September 2, 2014, at Engine
27. Employee testified that he requested this assignment while he was at the academy because
Engine 27 got a lot of work, he loved the challenge, and Engine 27 got things done. He averred
that he got three (3) medals for his outstanding work. Tr. pgs. 170 -172.

Employee testified that in the fall of 2020, he had a lot of financial responsibilities in his
family. Employee narrated that the night before his arrest in December 2020, he went to
Shoppers (a grocery store) to do grocery shopping with one of his children’s mother (“Ms.
Parker”). He stated that they arrived at the Shopper’s grocery store right before the store closed.
Employee asserted that when he got out of the grocery store after shopping, a shiny object in a
grey Shopper’s bag in the grass in front of his car caught his eyes. He took two (2) steps closer
and noticed it was a handheld gun. He stated that he grew up in a violent neighborhood with gun
violence and he had seen similar handguns, which they referred to as ‘throwaways’. He picked
up the gun with the bag, placed it in his glove box console and locked it up with the valet key.
Employee testified that because he was too tired to call and wait for the police, he immediately
went home with Ms. Parker, and he intended to drop off the gun at the police station on his way
to work the next day. Employee stated that Ms. Parker later left his house for her grandmother’s
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house, while he went to bed, with the intention of going to work the next day. Tr. pgs. 172-179,
213-214.

Employee testified that when he got up the next morning, he received a text from Ms.
Parker that they needed to talk. He and his sister drove to Ms. Parker’s grandmother’s house. He
explained that his sister was going to drop him at work and take the car. Employee asserted that
when they got to Ms. Parker’s grandmother’s house, he knocked on the door, Ms. Parker opened
the door, and while they were talking, Ms. Parker’s grandmother came over and stated that she
did not like how the conversation between Employee and Ms. Parker was going, so Employee
left. Employee affirmed that Ms. Parker saw and was aware the handgun was in the car.
Employee stated he did not hear Ms. Parker tell her grandmother about the handgun in the car.
He highlighted that the handgun was not mentioned during his disagreement with Ms. Parker and
her grandmother. When asked if Ms. Parker or her grandmother damaged his car, Employee said
‘no’. Tr. pgs. 179 — 180, 182, 215-216, 235-237.

Employee stated that when he went into Ms. Parker’s grandmother’s house, the gun was
still in a Shopper’s bag locked in the glove box console of his car. He stated that when he was
walking to his car from Ms. Parker’s grandmother’s house, he saw two (2) police cars coming in
his direction. He testified that when he noticed the police cars were coming towards him, he went
into his car and grabbed the gun and put it on his person, inside his left jacket pocket because his
sister was in the car, and he did not want her to get involved in case something bad happened. Tr.
pgs. 181 — 183, 216-218.

According to Employee, he tried to smooth things out with the police, and he told them
that there was no violence and that he was leaving the premises, but they did not allow him to
leave. He states that he was told to sit and put his hands up. He asserted that he tried telling the
police officer that he had a firearm on him, but he does not know if the police officer who was
about 20 yards away from him responded. He cited that the police officer asked him to lie down,
which he did before the police officer got to him because he did not want anyone to think he was
aggressive or doing anything harmful. He explained that two (2) seconds later, the officers
walked up to him, restrained him and then found the gun after he directed them on where it was
located. Tr. pgs. 183-184.

Employee testified that he told the officers that he had found the gun the day before in a
Shopper’s bag next to the Shopper’s grocery store, and he was planning on turning it in that
morning on his way to work. He stated that he relayed this to them multiple times, starting from
when he was in handcuffs on the ground, when he was in handcuffs in the backseat of the police
car, and again while he was being processed. Employee cited that he was detained from about
7:00 o’clock to 11:00pm. Tr. pgs. 185 — 186.

Employee testified that he initially contacted Captain Wiklund prior to the police arriving
at the scene to notify him that he was going to be late and would not make it for roll call. He also
stated that prior to the incident with the police, he informed Captain Wiklund to place him on
sick leave and that he would be absent from work. When asked if he knew there was a possibility
of him going to jail on that day when he first contacted Captain Wiklund, Employee said ‘no’.
Employee explained that he realized he was not going to make it to work by 7:00 a.m. when he
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got handcuffed. He stated that he was later released on his own recognizance after he spoke to
the commissioner. Employee acknowledged that he was charged with three (3) offenses: (1)
possession of a stolen handgun; (2) possession of a handgun; and (3) possession of a handgun in
a vehicle. He noted that these charges were misdemeanors. Tr. pgs. 186 -187, 219-230.

Employee asserted that he went to Agency’s Internal Affairs the day after he was released
to inform them of the incident. He affirmed writing a Special Report. He noted that the Special
Report contained a narrative of the incident and the three (3) charges pending against him.
Employee testified that the three (3) charges against him were ‘thrown out’. He stated that he
pled guilty for the ‘loaded gun on person’ charge because he failed to follow the proper
procedures to dispose of a gun. He cited that he received three (3) years reduced sentence, one
(1) day in jail, twenty (20) hours of community service, and registration into a firearms
information program. Tr. pgs. 188 — 190, 210.

Regarding the March 14, 2021, incident, Employee testified that while he was cleaning
the house, he was also having a conversation with his brother and another child’s mother (“Ms.
Lowe”). Employee noted that he and Ms. Lowe were in a peaceful, happy, normal mood. He
explained that while he could be considered loud by others, his conversation with Ms. Lowe that
morning was not loud and there was no yelling. When asked if he hit Ms. Lowe at any point
during the conversation, Employee said ‘no’. He was also asked if he threw Ms. Lowe down the
stairs or if Ms. Lowe was screaming at any time, and Employee responded ‘no’ to both
questions. Tr. pgs. 194 — 196.

Employe asserted that he lived in a townhouse, and any one of his neighbors could hear
any noise coming from his house. He cited that one of his neighbors knocked on his door and
asked him to keep it down, stating that they just started a new job and they needed to get some
sleep. Employee noted that to be considerate, he shut the door, and the neighbor was good with
that when they left. Employee testified that a couple of minutes later, two (2) PG County Sheriff
knocked on his door and he answered. Employee cited that he did not know why the Sheriff was
at his house. When asked if he recalled seeing Corporal Wooten take witness statements from
three (3) of his neighbors, Employee said ‘no’. Tr. pgs. 196 — 198, 235.

According to Employee, Corporal Wooten informed him that they had received a phone
call of a possible domestic situation at Employee’s address. Employee testified that he told
Corporal Wooten that there was nothing going on, and he invited him to check inside the house if
he had doubts. Employee also stated that he requested permission from Corporal Wooten to
leave the premises, while they investigated because he did not want to be accused of impeding or
stopping the investigation. He left the house to the sidewalk once he was given the okay to do so.
Employee stated that the conversation with the police officers occurred downstairs, at the front
of his house. He stated that he was grabbed as he was about to take his second step. Employee
averred that he did not intentionally make physical contact with the police officers while he was
having a conversation with them. When asked if he grabbed Corporal Wooten’s taser on his belt,
Employee said ‘no’. He explained that he had no reason to fight Corporal Wooten. Employee
reiterated that he had no reason to leave his home or run away from the police officers. Tr. pgs.
198 -200, 255-256.
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Employee asserted that after he was grabbed, he had one hand put behind him in an
aggressive manner and thrown over the banister. The other officer grabbed and restrained his
hands, telling him to stop resisting. Employee stated that he told the officer he did not know what
was going on. He explained that Corporal Wooten came around, shouted “taser, taser, taser” and
shot him. Employee said he was surprised and shocked, but fully alert when the first tase hit him.
He averred that Corporal Wooten then discharged a second shot, which Employee noted was the
most excruciating pain he had ever felt, and he fell to the ground. According to Employee, the
officers placed a knee on his back and neck, handcuffed him, placed him on the steps on his
property. Employee stated that he was shot a third time with the taser, he screamed, and the
officer told him to be quiet and that it was an accident. Employee averred that he had no
knowledge of touching anyone and he denied pushing Corporal Wooten down the stairs.
Employee stated that he was later transported to the hospital where he was examined and treated
for injuries caused by the taser. Employee noted that he was discharged from the hospital, and he
was transported to the Maryland precinct where he was processed. Tr. pgs. 201 — 206.

Employee affirmed that he was charged with five (5) misdemeanor offenses stemming
from the March 14, 2021, incident. Employee asserted that he reported the charges to Agency
and Internal Affairs the day after he was released. Employee testified that he appeared in court
twice for these charges. Employee stated that the first court date in March 2021 was pushed to
August 2021. He explained that during the August 2021 trial, he was told all the charges against
him were dropped because the officers involved did not show up for court. Tr. pgs. 206 — 208.

Employee averred that as soon as he got out of the Maryland precinct, he got a call from
the PG County Sheriff department internal affairs and he spoke with Seargeant Hackett (“Sgt.
Hackett), who wanted to get his side of the story. According to Employee, Sgt. Hackett noted
that there were discrepancies in the police report. Tr. pg. 209.

Employee stated that he had not been trained on the use of a handgun, and he did not
check if the handgun he found near the Shopper’s grocery store on December 30, 2020, was
loaded. He noted that he just wanted to get the handgun off the streets before someone got hurt.
Employee explained that he did not notify anyone at Shoppers because it was his understanding
that Shoppers cleaned up every day and he assumed that since the handgun was still there, it
meant the people at Shoppers did not want to get it. He also noted that he did not notify Shoppers
because he did not want to get more people involved. Employee stated that he made an error in
judgement by keeping the gun and his reason for doing so was to not allow the gun to fall in the
wrong hands. Thus, he wanted to personally take it to the police station. Tr. pgs. 213-215.

Employee testified that on December 30, 2020, he left the house for work at 6:00am,
which was late by his standard, but not by Agency’s standard. He then left for Ms. Parker’s
grandmother’s house to talk to her as she requested around 6:15am, but before 7:30 am when he
was arrested. His sister stayed in the car while he went in to talk to Ms. Parker. Employee stated
that his sister drove away with the car when he was arrested. He stated that he informed his job
around 6:39am that he might be out on sick leave. He explained that although he was not sick, he
did not have any annual leave hours and he did not want to be charged with Absent without
Leave (“AWOL”). Employee stated that he sent Captain Wiklund a picture of his car that
morning, with his headlights smashed out and joking that he would end up in jail. Employee
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maintained that he considered Captain Wiklund as family, and he was joking about ending up in
jail. Tr. pgs. 239 — 243.

Employee said he talked to Captain Wiklund around 6:54am, before he went to talk to
Ms. Parker. Employee testified that he did not have an argument with Ms. Parker when he got to
her grandmother’s house, but rather, they had a quick conversation before the grandmother came
out, and he left and went to his car. He averred that he saw the police officers while he was
sitting in his car. He told his sister to relax, and he removed the handgun from the car and put it
inside the left pocket of the jacket he was wearing. According to Employee, he removed the gun
from the car because he did not want his sister involved in the event the car was searched.
Employee stated that he immediately got out of the car, and he tried telling the police officers he
was leaving the scene. Employee stated that he followed the police officers’ instructions. He
stated that he was asked to put his hands up. With one hand up, he used his other hand to point at
the inside of his jacket to notify the police officers that he had a gun on him, but he was unsure if
the police officers heard him. After he was restrained on the ground, he told the officers he had a
gun inside his jacket pocket, which they reached inside and grabbed. Employee asserted that he
did not resist arrest. He stated that he did not hear the police officers tell him to take his hands
out of his pockets. He reiterated that he complied with all the instructions from the police
officers on the scene. Tr. pgs. 243 — 255, 256-257.

Panel Findings’

The Trial Board Panel made the following findings of fact based on their review of the
evidence presented at the hearing:

Findings of Fact - Case No.: U-21-154

1) Body Worn Camera (BWC) footage confirmed that FF/EMT[Employee] assaulted
a police officer and resisted arrest. He was charged with second degree assault;
second degree assault of an officer; disorderly conduct; resisting/interference with
arrest; and obstructing and hindering a police investigation.

2) The Department has established cause by a preponderance of the evidence on
Charge 1.

Findings of Fact - Case No. U-21-087

1) Body Worn Camera (BWC) footage confirmed that Firefighter [Employee] was in
possession of a stolen, loaded handgun on his person and in a vehicle on a public
parking lot.

2) Firefighter [Employee] plead [sic] guilty of the charge “loaded handgun on
person” in the District Court of Maryland for Prince George’s County.

7Id. at Tabs 25 & 27.
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3) Firefighter [Employee’s] conduct and resistance as captured on the BWC footage
directly contradicts his representation at the Trial Board hearing that he
immediately disclosed his possession of the loaded firearm.

4) BWC footage demonstrates that Firefighter [Employee] knowingly possessed and
transported the loaded handgun to the senior citizen community and that he used
the handgun to threaten Ms. Parker.

5) The Department has established cause by a preponderance of the evidence on
Charge 1.

Upon consideration and evaluation of all the testimony, The Trial Board Panel found that
there was a preponderance of evidence to sustain the charges against Employee in both cases.
For Case No. U-21-154, the Panel found Employee guilty of Charge No. 1, Specification No. 1.
For Case No. U-21-087, the Panel found Employee guilty of Charge No. 1, Specification No. 1.
In addition to making the findings of fact, the Panel also weighed the offenses against the
relevant Douglas factors® and concluded that termination for U-21-154- Charge No. 1, and U-21-
087 - Charge No. 1, was the appropriate penalty for these offenses.’

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW!?

Pursuant to the D.C. Court of Appeals holding in Elton Pinkard v. D.C. Metropolitan
Police Department,'! OEA has a limited role where a departmental hearing has been held.

8 Douglas v. Veterans Administration, 5 M.S.P.R. 313 (1981). The Douglas factors provide that an agency should consider
the following when determining the penalty of adverse action matters:

1) the nature and seriousness of the offense, and its relation to the employee’s duties, position, and responsibilities
including whether the offense was intentional or technical or inadvertent, or was committed maliciously or for
gain, or was frequently repeated;

2) the employee’s job level and type of employment, including supervisory or fiduciary role, contacts with the
public, and prominence of the position;

3) the employee’s past disciplinary record;

4) the employee’s past work record, including length of service, performance on the job, ability to get along with
fellow workers, and dependability;

5) the effect of the offense upon the employee’s ability to perform at a satisfactory level and its effect upon
supervisors’ confidence in employee’s ability to perform assigned duties;

6) consistency of the penalty with those imposed upon other employees for the same or similar offenses;

7) consistency of the penalty with any applicable agency table of penalties;

8) the notoriety of the offense or its impact upon the reputation of the agency;

9) the clarity with which the employee was on notice of any rules that were violated in committing the offense, or
had been warned about the conduct in question;

10) potential for the employee’s rehabilitation;

11) mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental
impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and

the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee or others.
 Agency Answer, supra, at Tab 25 & 27.

10" Although I may not discuss every aspect of the evidence in the analysis of this case, I have carefully considered the
entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014) (citing
Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (“The record must demonstrate that the ALJ considered all of
the evidence, but an ALJ is not required to discuss every piece of evidence”).

11801 A.2d 86 (D.C. 2002).
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According to Pinkard, the D. C. Court of Appeals found that OEA generally has jurisdiction over
employee appeals from final agency decisions involving adverse actions under the CMPA. The
statute gives OEA broad discretion to decide its own procedures for handling such appeals and to
conduct evidentiary hearings.!? The Court of Appeals held that:

“OEA may not substitute its judgment for that of an agency. Its review of the
agency decision...is limited to a determination of whether it was supported by
substantial evidence, whether there was harmful procedural error, or whether it
was in accordance with law or applicable regulations. The OEA, as a reviewing
authority, must generally defer to the agency’s credibility determinations.”

Additionally, the Court of Appeals found that OEA’s broad power to establish its own
appellate procedures is limited by Agency’s Collective Bargaining Agreement. Thus, pursuant to
Pinkard, an Administrative Judge of this Office may not conduct a de novo hearing in an appeal
before him/her, but must rather base his/her decision solely on the record below, when all of the
following conditions are met:

1. The appellant (Employee) is an employee of the Metropolitan
Police Department or the D.C. Fire & Emergency Medical Services
Department;

2. The employee has been subjected to an adverse action;

3. The employee is a member of a bargaining unit covered by a
collective bargaining agreement;

4. The collective bargaining agreement contains language essentially
the same as that found in Pinkard, i.e.: “[An] employee may appeal
his adverse action to the Office of Employee Appeals. In cases where
a Departmental hearing [i.e., Adverse Action Panel] has been held,
any further appeal shall be based solely on the record established in
the Departmental hearing”; and

5. At the agency level, Employee appeared before an Adverse Action
Panel that conducted an evidentiary hearing, made findings of fact
and conclusions of law, and recommended a course of action to the
deciding official that resulted in an adverse action being taken against
Employee (emphasis added).

There is no dispute that the current matter falls under the purview of Pinkard. Employee
is a member of the D.C. Fire and Emergency Medical Services Department and was the subject
of an adverse action (termination); Employee is a member of the International Fire Fighters
Local 36, AFL-CIO MWC Union (“Union”) which has a Collective Bargaining Agreement
(“CBA”) with Agency. The CBA contains language similar to that found in Pinkard and
Employee appeared before an Adverse Action Panel on December 1, 2022, for an evidentiary

12 See D.C. Code §§ 1-606.02(a)(2), 1-606.03(a)(c); 1-606.04 (2001).
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hearing. This Panel made findings of fact, conclusions of law and recommended that Employee
be terminated for the current charges. Consequently, I find that Pinkard applies in this matter.
Accordingly, pursuant to Pinkard, OEA may not substitute its judgement for that of the Agency,
and the undersigned’s review of Agency’s decision in this matter is limited to the determination
of (1) whether the Adverse Action Panel’s decision was supported by substantial evidence; (2)
whether there was harmful procedural error; and (3) whether Agency’s action was done in
accordance with applicable laws or regulations.

1) Whether the Adverse Action Panel’s decision was supported by substantial evidence

Pursuant to Pinkard, 1 must determine whether the Adverse Action Panel’s (“Panel”)
decision was supported by substantial evidence. Substantial evidence is defined as evidence that
a reasonable mind could accept as adequate to support a conclusion.'? If the Panel’s findings are
supported by substantial evidence, then the undersigned must accept them even if there is
substantial evidence in the record to support findings to the contrary.'*

After reviewing the record, as well as the arguments presented by the parties in their
respective briefs to this Office, I find that the Panel met its burden of substantial evidence for
Case No. U-21-154. Employee affirmed that he was charged with five (5) misdemeanor offenses
stemming from the March 14, 2021, incident. Tr. pgs. 206 — 208. Further, Sgt. Edgerton
acknowledged that he received the police record and court documents from the Maryland District
Court for FEMS Case No. U-21-154, which highlighted that Employee was charged with
“assault in the second degree of a police officer; assault in the second degree in such case made
and provided against the peace, government, and dignity of the state; did willfully act in a
disorderly manner to the disturbance of the public peace; intentionally resisted arrest; did
intentionally annoy, obstruct and hinder a police officer in the performance of his lawful duties
in violation of common law” for the March 14, 2021, incident. Tr. pgs. 47-53, 265-267.

In addition, Corporal Wooten of the PG County Sheriff Department, testified that while
they were responding to a call at Employee’s residence on March 14, 2021, Employee pushed
Corporal Wooten out of the way, and tried to bolt out of the front door to flee the scene of the
domestic. Corporal Wooten stated that he and his partner grabbed Employee who did not want to
be restrained and a struggle ensued on the stairs outside the house. According to Corporal
Wooten, Employee was pushing and shoving, while he and his partner were trying to restrain
Employee with the least amount of force possible. Corporal Wooten stated that he got pushed by
Employee at one point and he stumbled down four (4) stairs, while his partner and Employee
continued tussling. Corporal Wooten also added that because Employee was uncooperative, and
caused a scene, the entire neighborhood came out to see what was happening, which let to
Employee being charged with disorderly. Tr. pgs. 88 — 93, 117-123. The Trial Board found that
Body Worn Camera (BWC) footage confirmed that FF/EMT[Employee] assaulted a police

BMills v. District of Columbia Department of Employment Services, 838 A.2d 325 (D.C. 2003) and Black v. District of
Columbia Department of Employment Services, 801 A.2d 983 (D.C. 2002).
Y Baumgartner v. Police and Firemen’s Retirement and Relief Board, 527 A.2d 313 (D.C. 1987).
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officer and resisted arrest.'> The Trial Board noted that Employee was charged with second

degree assault; second degree assault of an officer; disorderly conduct; resisting/interference
with arrest; and obstructing and hindering a police investigation.

Upon review of the BWC footage submitted to this Office by Agency, the undersigned
cannot confirm with certainty that Employee assaulted Ms. Lowes or any other individual since
the BWC does not contain any direct evidence to that effect and Ms. Lowes stated that she was
not assaulted.'® Additionally, from reviewing the BWC, the undersigned cannot confirm that
Employee assaulted a police officer or that he prevented the police officers from investigating.!”
Employee did ask Corporal Wooten if he had a warrant when Corporal Wooten attempted to get
into the house after Employee answered the doorbell. However, the BWC footage shows
Employee resisting arrest, struggling with the officers, and falling off the stair rails. It also
showed that Employee acted in a disorderly manner. Based on the aforementioned, I find that
there was substantial evidence in the record to support the Panel’s findings for FEMS Case No.
U-21-154.

Also, after reviewing the record, as well as the arguments presented by the parties in their
respective briefs to this Office, I find that the Panel met its burden of substantial evidence for
Case No. U-21-087, Employee testified that he was charged, and he pled guilty for the ‘loaded
gun on person’ charge because he failed to follow the proper procedures to dispose of a gun. Tr.
pgs. 186-189. Sgt. Edgerton identified Agency’s Exhibit A, page 57, as Employee’s disposition
papers. He affirmed that Employee entered a guilty plea for the loaded handgun on person
charge. Tr. pgs. 37-38. The BWC provided by Agency further shows that Employee was in
possession of a loaded handgun on his person, while he was in the public parking lot of a senior
citizen community. The police officers upon retrieving the handgun, verified and later confirmed
that the handgun was stolen. The BWC footage also shows that Employee did not immediately
inform the officers that he was in possession of a handgun.!'® Employee testified during the Trial
Board hearing that he tried to inform the officers that he had a loaded handgun in his possession,
but he was unsure if they heard him. Tr. pgs. 243 — 255, 256-257. Ms. Parker stated that she had
an altercation with Employee a week prior and she was surprised to see Employee at her
grandmother’s house. She explained that Employee had his hands in his jacket pocket when he
came to her grandmother’s house. She however noted that she was not aware that Employee had
a gun on him. She also highlighted that Employee was probably just trying to scare her. Ms.
Parker averred that when she closed the door, Employee began kicking the door.!” Based on the
aforementioned, I find that there was substantial evidence in the record to support the Panel’s
findings for Case No. U-21-087.

15 1t should be noted that Agency did not present the BWC to the Trial Board on the date of the Trial Board hearing.
Agency explained to the Board members that it was not aware that PG County Police officers wore BWC. However, it
appears Agency was able to later obtain the BWC for both cases, which it submitted to this Office.

16 While the BWC does not show Employee assaulting his fiancé, the neighbors stated on camera that Employee beats his
fiancé all the time and there’s always commotion from Employee’s house. See Agency’s Answer, supra, at Tab 1 - Deputy
R. Williams’ March 14, 2021, BWC at 24mins, 20seconds — 27mins.

17 See Agency’s Answer, supra, at Tab 1 — Deputy K. Wooten’s March 14, 2021, BWC at 1.37sec — 2mins.

18 See Agency’s Answer, supra, at Tab 4 — Ellis BWCI; Al-Hassani BWC1; Nick BWC1; Washington BWC1; and
Montgomery BWCI1.

19 See Agency’s Answer at Tab 4 — Nick BWC2 and Al-Hassani BWC2.
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2) Whether there was harmful procedural error

In its submissions to this Office, Agency also noted that there was no harmful procedural
error in its administration of the instant action. It stated that its action was not discriminatory in
nature. It further asserted that even if its actions were discriminatory in nature as Employee
stated in his Petition for Appeal, OEA does not have jurisdiction to hear discrimination claims,
as such claims are reserved for the Office of Human Rights, pursuant to D.C. Code 2.1411.02
and DPM 1631.1(q). In his July 13, 2022, Petition for Appeal, Employee stated that his
termination was discriminatory. However, he did not provide any evidence in support of that
allegation. Moreover, as Agency noted, D.C. Code § 2-1411.02, specifically reserves complaints
of unlawful discrimination to the Office of Human Rights (“OHR”). Per this statute, the purpose
of the OHR is to “secure an end to unlawful discrimination in employment...for any reason other
than that of individual merit.” Complaints classified as unlawful discrimination are described in
the District of Columbia Human Rights Act.?’ Additionally, District Personnel Manual (“DPM”)
§ 1631.1(q) reserves allegations of unlawful discrimination to Office of Human Rights.
Accordingly, I find that Employee’s discrimination claims fall outside the scope of OEA’s
jurisdiction.

In addition, Employee averred that Agency used an obsolete version of the DPM in the
current matter. Employee stated that Agency used the 2012 version of the DPM despite the
presence of an updated version.?! Agency acknowledged that it disciplined Employee pursuant to
the 2012 version of the DPM. It stated that it charged Employee based on Order Book Article
VII because that was the procedure for which Agency and Employee’s Union bargained for until
impacts and effects bargaining regarding the current version of the DPM was completed. Agency
contended that assuming arguendo that its application of the 2012 version of the DPM was in
error, it constitutes harmless error as the charges from the 2012 DPM version have a
corresponding charge in the current and applicable DPM version.?? Agency reiterated that each
of the causes of action levied against Employee are found in both the 2012 and current DPM
version.”* Agency further noted in its Notice of Authority dated January 4, 2024, that pursuant to
the D.C. Superior Court’s ruling in Fire and Emergency Medical Services Department v. D.C.
Office of Employee Appeals, et. al.** its use of the 2012 DPM is “a proper application of the
regulations at issue and thus cannot be the basis of procedural error by FEMS.”?°

It is undisputed that Agency used the 2012 version of the DPM in its administration of
the instant adverse action. The District of Columbia Municipal Regulations (“DCMR”) and the
corresponding District Personnel Manual (“DPM”) regulate the manner in which agencies in the
District of Columbia administer adverse and corrective actions. The current and applicable
DCMR and DPM versions (DCMR 6-B Chapter 16 and DPM Chapter 16) regulating the manner
in which agencies administer adverse action went into effect in the District on June 12, 2019.

2D.C. Code §§ 1-2501 et seq.

2l Employee’s Brief (November 17, 2023).

22 OEA Rule 634.6 provides that, “[n]otwithstanding any other provision of these rules, the Office shall not reverse an
agency's action for error in the application of its rules, regulations, or policies if the agency can demonstrate that the error
was a harmless error.”

23 Petition for Appeal (July 13, 2022). See also Agency’s Answer, supra, at Tab 29 and Agency’s Legal Brief, supra.
242023-CAB-1076 (December 29, 2024).

BUd.
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Consequently, all adverse actions commenced after this date were subject to the new regulation.
Moreover, the D.C. Superior Court’s Order in Fire and Emergency Medical Services Department
v. D.C. Office of Employee Appeals, et. al.*® remanded this matter to OEA. Judge Kravitz
remanded this matter to the undersigned to reconsider “(1) the propriety of FEMS’s application
of the 2012 DPM - rather than the 2017 DPM- to its determination whether [the employee] was
subject to discipline...”?” Thereby, providing the undersigned with the discretion to decide the
applicable DPM, based on the evidence presented by the parties. Because the parties in the
instant matter have already addressed this issue in their previous submissions, the undersigned
did not request additional briefs on this issue.

Here, the Order Book Article VII, Section 1, provides that:

Disciplinary actions against firefighters at the rank of captain and below shall be
governed by the collective bargaining agreement between the Department and
D.C. Fire Fighters’ Association Local 36 and Chapter 16 of the D.C. Personnel
Manual (DPM). In the event of a conflict between the collective bargaining
agreement and Chapter 16, the collective bargaining agreement shall prevail.
(Emphasis added).

Furthermore, Article 31, Section A of the CBA between Employee’s Union and Agency
provides:

Disciplinary procedures are governed by applicable provisions of Chapter 16 of
the District Personnel Manual, and the Department's Rules and Regulations and
Order Book, except as amended/abridged by this Article. Disciplinary procedures
are also governed by applicable sections of the District of Columbia Official
Code, of which such sections shall supersede the provisions of this Article.
(Emphasis added).*®

The above CBA provision does not reference any specific DPM — 2012 or 2017, or 2019.
Instead, it provides that “Disciplinary procedures are governed by applicable provisions of
Chapter 16 of the District Personnel Manual, and the Department's Rules and Regulations and
Order Book, except as amended/abridged by this Article.” (Emphasis added). The above
referenced CBA was signed by Agency and Employee’s Union on September 5, 2018, after the
May 19, 2017, effective date of the 2017 DPM. Agency presented a December 23, 2015, letter
from the Union in support of its assertion that it was still engaged in ‘impacts and effects
bargaining’ with Employee’s Union on the issue of the applicability of the 2017 DPM, therefore
the 2012 DPM was the applicable DPM when the current adverse action commenced.” I find
Agency’s assertion in this regard to be illogical given that both Agency and Employee’s Union
signed the current and applicable CBA on September 5, 2018, almost three (3) years after the
December 23, 2015, letter from the Union. Further, the September 5, 2018, CBA made no
mention of the 2012 DPM. Even assuming that the December 23, 2015, letter from Employee’s

j: 2023-CAB-001068 (February 16, 2024).
Id.
28 See. Agency’s Legal Brief, supra, at Exhibit C.
2 Id. at Exhibit D.
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Union was a request to bargain the applicability of Chapter 16 of the 2017 DPM, I conclude that
this issue was resolved on September 5, 2018, when Agency and the Union signed the current
and applicable CBA.*® Pursuant to Article 31, Section A of the 2018 CBA, “Disciplinary
procedures are governed by applicable provisions of Chapter 16 of the District Personnel
Manual, and the Department's Rules and Regulations and Order Book, except as
amended/abridged by this Article.” Accordingly, I conclude that the parties were not engaged in
impacts and effects bargaining when the current cause of action was levied against Employee. |
further find that the December 23, 2015, letter from Employee’s Union to Agency’s
representative, Office of Labor Relations and Collective Bargaining (“OLRCB”) is immaterial to
the current matter.

Additionally, here, Employee was terminated effective June 24, 2022, and the 2019
version of the DPM was already in effect. Further, the incidents for which Employee was
disciplined occurred on December 30, 2020, and March 14, 2021, of which both dates were after
the 2019 DPM version became effective. Chapter 16 of the DPM was substantively changed in
2017, and again revised in 2019, however, the 2019 revision did not affect the adverse
action/disciplinary section. While the applicable Chapter 16 DPM provision at the time of the
signing of the current CBA was the 2017, the current incident occurred after the 2019 DPM
became effective. Further, because the revision to the 2019 DPM did not substantively affect the
Chapter 16 DPM provision, I conclude that the applicable DPM at the time of the current
disciplinary action was the 2019 DPM.

In this matter, under both Case Nos. U-21-087, Charge No. 1, Specification No. 1, and U-
21-154. Charge No. 1, Specification No. 1, Employee was charged with: “(1) Any on-duty or
employment-related act or omission that the employee knew or should reasonably have known is
a violation of the law; (2) Any act which constitutes a criminal offense whether or not the act
results in a conviction; and (3) Neglect of Duty”, pursuant to the Order Book and the 2012
version of the DPM. Since the undersigned has concluded that the applicable DPM at the time of
the current action was the 2019 DPM version, I find that Agency used the incorrect DPM
version. All three (3) charges cited above do not exist in the current DPM, as the 2017 and
subsequent versions of the DPM moved all the adverse action charges with the corresponding
penalty from DPM §1603 to DPM §§ 1605 and 1607 respectively. These causes of actions do not
have a corresponding provision in the 2019 version of Chapter 16 of the DPM. Further, there are
substantive changes in the 2019 version of the DPM with regard to the charges and penalties
such that the undersigned would be unable to ascertain which charges should have been levied
against Employee had Agency utilized the appropriate version.*! OEA has held that it is required
to adjudicate an appeal on the “grounds invoked by agency and may not substitute what it
considers to be a more appropriate charge.”** Additionally, this Office has held that an employee

30 Agency has provided no evidence whatsoever to suggest that the Impact and Effects bargaining between Agency and the
Union has been ongoing for the last nine (9) years or that the CBA provision would warrant the use of the 2012 DPM.
3! Madeleine Francois v. Office of the State Superintendent of Education, OEA Matter No. 1601-0007-18, Opinion and
Order (July 16, 2019); See also Stephanie Linnen v. Office of the State Superintendent of Education, OEA Matter No.
(February 13, 2019).
32 Kenya Fulford-Cutberson v. Department of Corrections, OEA Matter No. 1601-0010-13 (December 19, 2014). Citing to
Gottlieb v. Veteran Administration, 39 M.S.P.R. 606, 609 (1989) and Johnston v. Government Printing Office, 5 M.S.P.R.
354,357 (1981).
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must be aware of the charges for which they are penalized in order to appropriately
address/appeal those charges.**

The undersigned can only adjudicate the current appeal based on the grounds invoked by
Agency in the Final Agency Decision. Agency disciplined Employee under an incorrect DPM
version. [ find that Agency’s error is not harmless error because Agency did not provide a
breakdown of the penalty with respect to each cause of action or specification under any of the
charges. Therefore, it would be improper for the undersigned to essentially ‘guess’ or ‘speculate’
what the appropriate charge and/or penalty would have been had Agency used the appropriate
DPM version.>

Moreover, the D.C. Superior Court in D.C. Office of the Attorney General v. Office of
Employee Appeals, 2019 CA 5286 P(MPA) (July 2, 2020), found that the Advance Notice and
Final Decision issued by OAG failed to adequately identify the charges underlying [employee’s]
proposed removal. It concluded that “... OAG’s failure to provide [employee] with adequate
notice of the charges underlying her proposed termination prevented her from knowing “the
allegations . . . she w[ould] be required to refute or the acts . . . she w[ould] have to justify,
thereby [depriving her of] a fair opportunity to oppose the proposed removal.”’* The D.C.
Superior Court agreed with the OEA Board and AJ Harris’s decision in Rachel George v. D.C.
Office of the Attorney General, supra, that OAG’s failure “to identify the charges underlying
[employee’s] proposed termination in the Final Agency Notice deprived [employee] of the notice
to which she is entitled, as well as an opportunity to adequately defend herself.” Citing to case
law, the D.C. Superior Court further opined that “[A]n employer is required to provide an
employee, against whom an adverse action is recommended, with advance written notice stating
any and all causes for which the employee is charged and the reasons, specifically and in detail,
for the proposed action.”¢

Similarly, here, I find that Agency’s failure to provide Employee with the specific
charges underlying the proposed termination under the appropriate DPM provision deprived
Employee of a fair opportunity to oppose the proposed removal. Because the wrong version of
the regulation was used, Employee could not adequately defend himself against the charges

33 Rachel George v. D.C. Office of the Attorney General, OEA Matter No. 1601-0050-16, Opinion and Order (July 16,
2019); See also Office of the District of Columbia Controller v. Frost, 638 A.2d 657, 662 (D.C. 1994); Johnston v.
Government Printing Office, 5 M.S.P.R. 354, 357 (1981); and Sefion v. D.C. Fire and Emergency Svcs., OEA Matter No.
1601-0109-13 (August 18, 2014).

3% Assuming arguendo that these causes of action were based solely on the Order Book Article VII, Agency will not meet
its burden of proof here because the Order Book does not provide a table of penalty or list of potential penalties associated
to the different causes of actions outline in section 2, on which the undersigned can rely on in determining the
appropriateness of the penalty. Hence, the reason both the Order Book Article VII and the CBA provide that disciplinary
action shall be based on both the Order Book and Chapter 16 of the DPM, as the DPM provides a Table of Illustrative
Actions for the various causes of actions (emphasis added).

35 Citing to Office of the D.C. Controller v. Frost, 638 A.2d 657, 662 (D.C. 1994), at 662.

36 Id. (internal quotations and citations omitted); see also 6B DCMR § 1618(c)-(d) (requiring an employer to provide the
employee with written notice of “[t]he specific performance or conduct at issue;” and “[hJow the employee’s performance
or conduct fails to meet appropriate standards.”). “The purpose of requiring a specification of the details is to apprise the
employee of the allegations he or she will be required to refute or the acts he or she will have to justify, thereby affording
the employee a fair opportunity to oppose the proposed removal.” Frost, 638 A.2d at 662.
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levied against him. Accordingly, I find that Agency’s failure to follow the appropriate laws, rules
and regulation amount to harmful procedural error.

3) Whether Agency’s action was in accordance with law or applicable regulation

Under Charges No. 1, Specification No. 1, for both Case Nos. U-21-087 and U-21-154,
Employee was charged with: (1) Any on-duty or employment-related act or omission that the
employee knew or should reasonably have known is a violation of the law; (2) Any act which
constitutes a criminal offense whether or not the act results in a conviction; and (3) Neglect of
Duty.”’

Any on-duty or employment-related act or omission that the employee knew or should
reasonably have known is a violation of the law:

Under U-21-154, Agency argued that Body Worn Camera (BWC) footage confirmed that
FF/EMT[Employee] assaulted a police officer and resisted arrest. He was charged with second
degree assault; second degree assault of an officer; disorderly conduct; resisting/interference
with arrest; and obstructing and hindering a police investigation. While there is substantial
evidence in the record to support this assertion, Employee’s actions on March 14, 2021, were not
related to his employment with Agency as a Firefighter/EMT. Moreover, this incident occurred
while Employee was off-duty. (Emphasis added). Therefore, I find that Agency cannot charge
Employee with “[a]ny on-duty or employment-related act or omission that the employee knew
or should reasonably have known is a violation of the law. Emphasis added.

Similarly, Agency also charged Employee with Any on-duty or employment-related act
or omission that the employee knew or should reasonably have known is a violation of the law

37 Assuming arguendo that the 2012 DPM was applicable in this matter, the undersigned finds that Agency would still not
have cause to discipline Employee for “[a]ny on-duty or employment-related act or omission that the employee knew or
should reasonably have known is a violation of the law” and “[a]ny on-duty or employment-related act or omission that
interferes with the efficiency or integrity of government operations to include: Neglect of Duty.” The specifications as
listed do not support these charges. First, Under Charges No. 1, Specification No. 1, for both Case Nos. U-21-087 and U-
21-154, Employee was charged with “[a]ny on-duty or employment-related act or omission that the employee knew or
should reasonably have known is a violation of the law.” (Emphasis added). Employee’s actions on March 14, 2021, were
not related to his employment with Agency as a Firefighter/EMT. Moreover, this incident occurred while Employee was
off-duty. (Emphasis added). In addition, Employee’s actions on December 30, 2021, were not related to his employment
with Agency as a Firefighter/EMT. Moreover, this incident occurred while Employee was off-duty. (Emphasis added).
Employee had requested sick leave prior to being arrested, thus, he was ‘off the clock’. Next, Agency charged Employee
with “[a]lny on-duty or employment-related act or omission that interferes with the efficiency or integrity of government
operations to include: Neglect of Duty.” Similar to the previous charge, Employee’s conduct under both Case Nos. U-21-
154 and U-21-087, which formed the basis for the charge of Neglect of Duty occurred while Employee was off-duty and
the conduct at issue is not related to his employment as a Firefighter/EMT at Agency. It should also be noted that although
there is sufficient evidence in the record to support a charge for “[a]ny act which constitutes a criminal offense whether or
not the act results in a conviction” in this matter, the record shows that this was Employee’s first offense and the penalty
for a first offense ranges from a ten (10) days suspension to removal. I find that Agency charged Employee with three (3)
different specifications under both Case Nos. U-21-154 and U-21-087, but only had cause to discipline Employee for
“[a]ny act which constitutes a criminal offense whether or not the act results in a conviction”. Agency also failed to
provide a breakdown of the penalty with respect to each of the three (3) causes of action for Case No. U-21-154 Charge
No. 1, and case No. U-21-087 Charge No. 1. Based on the foregoing, I conclude that the penalty of termination levied
against Employee for Charge No. 1, Specification 1, under both Agency Case Nos. U-21-154 and U-21-087, was
inappropriate under the circumstances.
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for U-21-087. Agency averred that: (1) BWC) footage confirmed that Employee was in
possession of a stolen, loaded handgun on his person and in a vehicle on a public parking lot; (2)
Employee pled guilty for the charge of “loaded handgun on person” in the District Court of
Maryland for Prince George’s County; (3) Employee’s conduct and resistance as captured on the
BWC footage directly contradicts his representation at the Trial Board hearing that he
immediately disclosed his possession of the loaded firearm; and (4) BWC footage demonstrates
that Employee knowingly possessed and transported the loaded handgun to the senior citizen
community and that he used the handgun to threaten Ms. Parker. While there is substantial
evidence in the record to support these assertions, Employee’s actions on December 30, 2021,
were not related to his employment with Agency as a Firefighter/EMT. Moreover, this incident
occurred while Employee was off-duty. (Emphasis added). Employee had requested sick leave
prior to being arrested, thus, he was ‘off the clock’. Accordingly, I further find that Agency
cannot charge Employee with “[a]ny on-duty or employment-related act or omission that the
employee knew or should reasonably have known is a violation of the law. (Emphasis added).

Any act which constitutes a criminal offense whether or not the act results in a conviction

Agency also charged Employee with “[a]ny act which constitutes a criminal offense
whether or not the act results in a conviction” under both Case Nos. U-21-154 and U-21-087.
Agency highlighted in its Statement of Charges that Employee’s probable cause arrest confirms
that he committed a criminal offense whether or not the act results in a conviction. I find that
because this cause of action does not exist in the current and applicable version of Chapter 16
of the DPM (2019 version), the undersigned cannot adjudicate this issue. OEA may not
substitute the current cause of action as presented by Agency for what it considers to be a more
appropriate charge. Therefore, the undesigned finds that Agency cannot discipline Employee
pursuant to this cause of action.

Neglect of Duty

Agency charged Employee with “Any on-duty or employment-related act or omission
that interferes with the efficiency or integrity of government operations to include: Neglect of
Duty” under the 2012 DPM version - 16 DPM §1603.3(f)(3). The corresponding DPM section
under the current and applicable DPM provision found in DPM §§ 1605.4(e) and 1607.2(e)
defines Neglect of duty as “[c]areless or negligent work, general negligence, loafing, sleeping or
dozing on-duty, wasting time, and conducting personal business while on duty.” (Emphasis
added). Agency stated in the Statement of Charges that Employee’s admitted failure to observe
precautions regarding safety constitutes neglect of duty. However, it should be noted that
Employee’s conduct under both Case Nos. U-21-154 and U-21-087, which form the basis for this
adverse action occurred while Employee was off-duty and the conduct at issue is not related
to_his employment as a Firefighter/EMT at Agency. (Emphasis added). Consequently, I find
that Agency has not met its burden in this instance, and therefore, it cannot discipline Employee
for Neglect of Duty.

Whether the Penalty was Appropriate
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In determining the appropriateness of an agency’s penalty, OEA has consistently relied
on Stokes v. District of Columbia, 502 A.2d 1006 (D.C. 1985).3® According to the Court in
Stokes, OEA must determine whether the penalty was within the range allowed by law,
regulation, and any applicable Table of Illustrative Actions (“TIA”); whether the penalty is based
on a consideration of the relevant factors; and whether there is a clear error of judgment by
Agency. An Agency’s decision will not be reversed unless it failed to consider relevant factors,
or the imposed penalty constitutes an abuse of discretion.?® In this case, although there exists
substantial evidence to discipline Employee, I find that the specifications as listed in Agency’s
Statement of Charges and the Trial Board’s Findings of Fact and Recommendation do not
support the charges therein. Thus, because I have concluded that Agency has not met its burden
to establish cause for the adverse action, I also find that Agency cannot rely on these causes of
action to discipline Employee. Accordingly, I further find that Agency’s penalty of termination
must be reversed.

Additionally, because Agency brought charges against Employee under an incorrect
version of the DPM, I found that Agency engaged in harmful procedural error. This action
created substantial harm and severely prejudiced Employee’s rights. As previously noted, the
2017, and subsequent versions of the DPM, including the 2019 version applicable in the instant
matter, eliminated DPM section 1603 and moved all adverse actions to DPM section 1605.
Moreover, Agency failed to provide a breakdown of the penalty with respect to the three (3)
charges levied against Employee for both Case Nos. U-21-154 and U-21-087. It would be
improper for the undersigned to essentially ‘guess’ what the appropriate charge and/or penalty
would have been had Agency used the appropriate DPM version. Consequently, I conclude that
the penalty of termination was inappropriate under the circumstances.

ORDER
Based on the foregoing, it is hereby ORDERED that:

1. Agency’s action of separating Employee from service is REVERSED; and

2. Agency shall reinstate Employee to his last position of record; or a comparable
position; and

3. Agency shall reimburse Employee all back-pay and benefits lost as a result of the
separation; and

38 See also Anthony Payne v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0054-01, Opinion and Order
on Petition for Review (May 23, 2008); Dana Washington v. D.C. Department of Corrections, OEA Matter No. 1601-
0006-06, Opinion and Order on Petition for Review (April 3, 2009); Ernest Taylor v. D.C. Emergency Medical Services,
OEA Matter No. 1601-0101-02, Opinion and Order on Petition for Review (July 21, 2007); Larry Corbett v. D.C.
Department of Corrections, OEA Matter No. 1601-0211-98, Opinion and Order on Petition for Review (September 5,
2007); Monica Fenton v. D.C. Public Schools, OEA Matter No. 1601-0013-05, Opinion and Order on Petition for Review
(April 3, 2009); Robert Atcheson v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0055-06, Opinion and
Order on Petition for Review (October 25, 2010); and Christopher Scurlock v. Alcoholic Beverage Regulation
Administration, OEA Matter No. 1601-0055-09, Opinion and Order on Petition for Review (October 3, 2011).
3% Butler v. Department of Motor Vehicles, OEA Matter No. 1601-0199-09 (February 10, 2011) citing Employee v. Agency,
OEA Matter No. 1601-0012-82, Opinion and Order on Petition for Review, 30 D.C.Reg. 352 (1985).
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4. Agency shall file with this Office, within thirty (30) days from the date on which this
decision becomes final, documents evidencing compliance with the terms of this
Order.

FOR THE OFFICE;:
/s/ Monica N. Dohnji

MONICA DOHNIJI, Esq.
Senior Administrative Judge
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of:
EMPLOYEE,
Employee OEA Matter No. 1601-0070-22
V. Date of Issuance: March 18, 2024

DISTRICT OF COLUMBIA
PUBLIC SCHOOLS,
Agency ERIC T. ROBINSON, ESQ.

SENIOR ADMINISTRATIVE JUDGE

N N N N N N N N N N N N

David Branch, Esq., Employee Representative
Lynette A. Collins, Esq., Agency Representative

INITIAL DECISION
INTRODUCTION AND PROCEDURAL HISTORY

On August 1, 2022, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or the “Office”) contesting the District of Columbia Public Schools’ action of
removing him from service from his position as Teacher at Jackson Reed High School because
Employee received an Ineffective rating on his 2021/2022 school year IMPACT evaluation. DCPS’
IMPACT policy outlined that any employee who received a final IMPACT rating of “Ineffective”
is subject to separation. The Notice of Separation outlined that Employee’s termination would
become effective July 30, 2022. OEA issued a Request for Agency Answer to Petition for Appeal
on August 1, 2022. Agency timely submitted its Answer to Employee’s Petition for Appeal on
August 29, 2022. This matter was initially assigned to the Undersigned on September 2, 2022. On
September 2, 2022, the Undersigned issued an Order Convening a Prehearing Conference set for
October 19, 2022. Thereafter, the Undersigned issued a Post Prehearing Conference Ordering an
Evidentiary Hearing. The Evidentiary Hearing was held on May 3, 2022. The parties were required
to submit written closing arguments by August 4, 2023. Both parties timely submitted their
respective briefs. Upon review of the record, I have determined that no further proceedings are
warranted. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).
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BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance
of the evidence. “Preponderance of the evidence” shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

OEA Rule 631.2 id. States:

For appeals filed under §604.1, the employee shall have the burden of
proof as to issues of jurisdiction, including timeliness of filing. The
agency shall have the burden of proof as to all other issues.

ISSUES
Whether Agency's action of separating Employee from service pursuant to an IMPACT
rating of ‘Ineffective’ during the 2021-2022 school year was done in accordance with all applicable

laws, rules, or regulations.

Summary of Relevant Testimony

Qi Gou (“Guo”) Tr. pp 19 — 54.

Guo testified in relevant part that she is currently employed by DCPS at Jackson-Reed
High School as a Teacher Leadership Innovation (“TLI”), teacher leader in Math. Quo noted that
her main job duty is teaching. However, she has the additional responsibility of providing weekly
professional development and coaching support for some teachers in the Math department. Guo
recalled working alongside Employee at Jackson-Reed in its Math department. Guo reviewed
Agency Exhibit No. 20, an IMPACT evaluation of Employee during school year (“SY”) 2020 —
2021, wherein it was noted that he would benefit from coaching. According to this exhibit,
Employee was provided a coaching plan by the Assistant Principal Goodman that had Guo
observing Employee approximately twice a week in an effort to improve his performance to an
acceptable level. Guo observed approximately six weeks during this period and noted some areas
that he could improve.! Guo noted that she was not in Employee’s chain of command. Regarding
her TLI duties, she explained that she was tasked with observing/coaching newly assigned teachers
and seasoned teachers where a coaching plan is indicated by an IMPACT evaluation.

Tiffany Goodman (“Goodman”) Tr. pp. 54 — 174.

Goodman was the Assistant Principal at Jackson Reed High School. She invited Employee
to interview for a math teacher position at Jackson Reed He was hired as a Math Teacher during

1 Tr. pp. 24 - 30.
Initial Decision
OEA Matter No. 1601-0070-22
Page 2
006572



DISTRICT OF COLUMBIA REGISTER VOL. 71 - NO. 22 MAY 31, 2024

the 2021-2022 school year’ and taught Pre-Calculus and Algebra.> Some of her on the job
responsibilities include overseeing the Math, Health and Physical Education departments as well

collaborating with the Principal to manage the entire school. Goodman noted that she was very
familiar with IMPACT and briefly described it as follows:

Q And what is IMPACT?

A IMPACT is the DCPS teacher evaluation system which is utilized to
support teachers with teaching and learning. Teachers have a total of two
cycles, Cycle 1 and Cycle 2, which also contains the component of CSC,
CP, and EP observations, along with TAS.*

Q And how does IMPACT operate? What was the criteria for the 21- 21
school year? ...

A Yes. So, for IMPACT I ensure that I follow all of the guidelines, the
policies and procedures with all sections. So, teachers are evaluated two
times out of the school year, Cycle 1 and Cycle 2. For Cycle 1, before an
actual 2 observation is conducted there needs to be an informal observation.
And formal observations are only 15 minutes in length. EP observations are
30 minutes. Informal observations can be announced. Formal observations
are always unannounced, and they are 30 minutes in length.’

Goodman notified every teacher within her departments of the IMPACT process as it was
to undertaken at Jackson Reed and conducted the IPACT evaluation of Employee for the school
year in question. As part of the process of implementing IMPACT, Goodman provided staff with
multiple email notifications that outlined the IMPACT process including the time frames so that
her staff could be well informed about this undertaking.® Goodman further elaborated that she
personally conducted the informal observations of Employee.” Goodman further noted that she
counseled Employee to shadow other seasoned employees in order to glean best practices for his
own professional benefit. Goodman noted that as part of Employee’s IMPACT evaluation he was
observed teaching both formally and informally. She explained that some of Employee’s
observations were scheduled in advance while others were unannounced.® Her recollection
generally noted that Employee’s performance was lackluster during the unannounced
observations. This contributed to Employee’s low IMPACT scores. Another contribution to his
low IMPACT scores was attendance. Seemingly, Employee was late or was a no-show a number

2 Tr. Pg. 60

37r. Pg. 61

4 CSCis Commitment to the School Community; CP is Core Professionalism; EP is Essential Practices; and TAS is
Teacher Assessment Standards.

5Tr. pp. 56 — 57.

6 See Agency Exhibits nos. 13 and 14.

7Tr. pp. 70 - 73.

8 See Agency Exhibits Nos. 8 — 12.
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of times during the school year in question.” Regarding IMPACT’s CSC component assessment of
Employee, Goodman testified as follows:

Q We talked about this a little earlier. How does the CSC component work?

A The CSC is required for all teachers. And it's based on indicators and a
rubric for Jackson-Reed High School for all teachers. The rubric has to be
approved by DCPS before being provided to teachers. Teachers receive the
rubric as well as expectations prior to me conducting and completing the
report. It is only worth 10 percent of the actual teacher's overall evaluation.

Q And are teachers required -- how do you score this? How? How is this
section scored?

A So, teachers are required to submit evidence for each particular indicator.
[Employee] did not submit any evidence for the indicator. I also provided
[Employee] with an extension and [Employee] still did not submit evidence.
So, therefore, based on the rubric, the rubric requires that teachers are on a
Level 1 if evidence is not provided to support the actual indicator. '

Employee’s poor CP score was due to Employee harassing and disrespecting Goodman.
She opined that Employee reacted this way due to the low overall IMPACT score he received in
Cycle 1."! Goodman further noted that Employee’s behavior turned negative and that she feared
for her safety when interacting with Employee. Overall, she cited Employee’s inability to provide
feedback as a major contributor to Employee’s low IMPACT scores. Goodman provided Employee
with several opportunities to rehabilitate his low score including giving him a coaching plan that
outlined resources and information that was intended to help him improve his performance.
Regrettably, he did not adhere to the plan which contributed to his low IMPACT scores.!? She
elaborated on Employee’s IMPACT inadequacy as follows:

So, for example, in the coaching plan he was required to send me takeaways
from observing one of his colleagues, a peer observation. I never received
that information from [Employee] [and he] was required to collaborate with
this PLC, professional learning community, because, again, lesson planning
was a great area of concern. [Employee] did not collaborate with a colleague
to complete lesson plans. He did not attend all the PLC meetings or
participate in the collaboration that was done weekly every Tuesday and
Wednesday here at Jackson-Reed. So, those things were not done. In
addition, [Employee] was supposed to send me a copy of his lesson plan
every morning by a certain time in order to receive timely feedback.
[Employee] did not send lesson plans every single day. He sent a few lesson
plans, and the lesson plans that he would send would often be the same exact

9Tr. pp. 78 — 81.
1010 Ty, pp. 81 — 82.
11 7r. pp. 82 — 85.
127y, pp. 101 — 103.
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lesson plans from the day before that he sent me. So, therefore, the feedback
that was provided to [Employee] was not implemented with fidelity.'3

Goodman also noted that many students and parents of students had issues with how the
material was taught by Employee and other questionable classroom practices including failing to
take attendance and marking students absent when they were in fact in class. This led to DCPS
student safety protocols being implemented due to Employee’s error.'* Employee’s conduct in this
regard contributed to his low IMPACT score.

Nicole E. Bellerice (“Bellerice”) Tr. pp. 175 — 199.

Bellerice testified in relevant part that she is a Math Teacher at Jackson Reed. She worked
alongside Employee in the same Professional Learning Community (“PLC”) since they both taught
Algebra 2. Being in the same PLC, the members would generally collaborate on best practices
and other items, including sharing lesson plans. Bellerice was unaware of any student complaints
of Employee.

David Thompson (‘‘Thompson”) Tr. pp. 200 — 222.

Thompson testified in relevant part that he has been with DCPS for approximately 30 years
and the last 20 years have been at Jackson Reed (formerly Wilson). In 2021 he was an Instructional
Coach — Technology. Thompson was never tasked with being the assigned Instructional Coach —
Math for Employee.

Alain Cantave (‘“Cantave”) Tr. pp. 222 — 243.

Cantave testified in relevant part that he is DCPS’ Director of IMPACT Operations. He
has held this position since 2018. He has had varying positions within DCPS’ IMPACT Operations
since 2013. He testified as follows regarding IMAPCT:

Q And as director, just briefly, what are some of your responsibilities?

A My responsibilities are to ensure that the evaluation system happens. It's
to communicate either the policies, the procedures or both school leaders,
and staff members. It's to maintain the database to ensure individuals have
access to their evaluations, to calculate final scores, and ratings for all staff
members, and process any of the consequences, or effects of the evaluations
that they receive.

Q And what about appeals?

A Yes, we also manage -- so, there's a chancellor's appeals process that's
defined by the D.C. municipal regulations. Our team manages the appeals

137r. pp. 104 — 105.
14 See Tr. pp. 119 — 129. See also Agency Exhibit Nos. 24, 25, 26 & 27.
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process in that we collate the appeals, we bring them to the impartial review
board, and then we bring the impartial review board's recommendations to
the chancellor for final decisions.!®

Cantave also explained that DCPS’ authority to implement the IMPACT evaluation tool
was granted by the United States Congress. Of note, Cantave explained the scoring of CP as
follows:

The next component teachers in this group would have received would have
been core professionalism. Core professionalism (“CP”) is scored on the
same cycle system as CSC, so it is holistic in nature. But unlike all the other
standards, it's not scored on a four-point scale. It's scored as essentially an
individual can either meet standards, or be slightly below, or significantly
below standards. Those standards, there are four CP standards which are on
time arrival, attendance, policies, and procedures, and respect. And CP is
meant to evaluate whether or not the I individual is meeting those core
responsibilities, or core expectations in order to be an effective staff
member. If they aren't meeting those expectations by the school leader's
standards, they can receive deductions of either 10 points, or 20 points per
cycle. Or ultimately 20 points, or up to 40 points for the entire school year.'¢

Cantave explained that Agency Exhibit No. 29 was the IMPACT guidebook used to guide
and inform the DCPS staff regarding IMPACT process and procedures. Cantave noted that
Jackson Reed was granted an extension in which to complete its IMPACT assessment during the
school year in question. He further noted that according to Agency Exhibit No. 3, Employee
received an overall IMPACT score of 111 during the 2020/2021 school year which correlated to
an Ineffective rating.

Emplovee Tr. pp. 242 — 326.

Employee testified in relevant part that during the 2021/2022 school year he was a Math
Teacher (Pre-Calculus and Algebra 2) at Jackson Reed. Prior to his stint at Jackson Reed, he was
a Math Teacher at Dunbar High School. He further notes that he has a bachelor’s degree in
chemistry and a master’s degree in analytical chemistry from Howard University. He was recruited
by Goodman to apply for a position at Jackson Reed. He noted that his tenure at Jackson Reed
started later than other staff, a few days into the school year. Employee recalled that early on in his
Jackson Reed tenure, Goodman would sporadically communicate positive messages
complimenting his on-the-job performance either through email or text message. Employee noted
that he was provided no prior notice that he was performing poorly. Employee denied ever being
disrespectful towards Goodman. Employee asserted that the IMPACT process was flawed and that
no coaching was provided after the Cycle 1 evaluation.!” During cross examination, Employee

5Tr. pp. 224 — 225.
16 Tr. pp. 227 -228.
7 1r. pp. 299 — 305.
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admitted that he had the formal and informal observations as indicated in his IMPACT evaluation.
He also admitted that his coaching plan had several suggestions for improvement.

FINDINGS OF FACT, ANALYSIS, AND CONCLUSIONS OF LAW

The following findings of fact, analysis, and conclusions of law are based on the
testimonial and documentary evidence presented by the parties during the course of Employee’s
appeal process with OEA.

Governing Authority

District of Columbia Municipal Regulation (“DCMR”) 5-E DCMR §§1306.1, and 1306.4-
5 gives the Superintendent authority to set procedures for evaluating Agency’s employees.!® The
above-referenced DCMR sections provide that each employee shall be evaluated each semester by
an appropriate supervisor and rated annually prior to the end of the year, based on procedures
established by the Superintendent. 5-E DCMR 1401 provides in pertinent part as follows:

1401.1: Adverse action shall be taken for grounds that will promote
the efficiency and discipline of the service and shall not be arbitrary
or capricious.
1401.2: For purposes of this section, “just cause for adverse action”
may include, but is not necessarily limited to, one (1) or more of the
following grounds:
(c) Incompetence, including either inability or failure to
perform satisfactorily the duties of the position of
employment.
Furthermore, the D.C. Code § 1-616.52(d) states, in pertinent part:
Any system of grievance resolution or review of adverse actions
negotiated between the District and a labor organization shall take
precedence over the procedures of this subchapter for employees in
a bargaining unit represented by a labor organization.

The 109th Congress of the United States enacted the 2005 District of Columbia Omnibus
Authorization Act, PL 109-356, which states in part:
Notwithstanding any other provision of law, rule, or regulation,
during fiscal year 2006 and each succeeding fiscal year, the
evaluation process and instruments for evaluation of District of
Columbia Public School employees shall be a non-negotiable item
for collective bargaining purposes. D.C. Code § 1-617.18.

18 DCMR § 1306 provides in pertinent parts as follows:
1306.1 - Official performance evaluation ratings for all employees of the Board of Education shall be
inclusive of work performed through June 30th, unless otherwise specified in this section.
1306.4 - Employees in grades ET 6-15 shall be evaluated each semester by the appropriate supervisor and
rated annually, prior to the end of the school year, under procedures established by the Superintendent.

1306.5 — The Superintendent shall develop procedures for the evaluation of employees in the B schedule,
EG schedule, and ET 2 through 5, except as provided in § 1306.3.
Initial Decision
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Thus, Agency was granted the authority to develop its own evaluation process and tool for
evaluating Agency employees and exercised this management prerogative when it created the
IMPACT evaluation system.

Accordingly, in reviewing this matter, I will address whether Agency followed the
procedures it developed in evaluating its employee; and whether Agency’s termination of
Employee pursuant to his IMPACT rating was supported by just cause. As referenced above, ‘just
cause’ for adverse actions includes incompetence — an employee’s inability or failure to perform
satisfactorily the duties of their position of employment.

IMPACT Process and Procedure

IMPACT was the performance evaluation system utilized by DCPS to evaluate its
employees during 2021-2022 school year. According to the record, Agency conducts annual
performance evaluations for all its employees. Agency utilized IMPACT as its evaluation system
for all school-based employees. The IMPACT process requires that all school-based employees
receive written feedback regarding their evaluations in addition to having a post-evaluation
conference with their evaluators. IMPACT evaluations and ratings for each assessment cycle were
available online for employees to review by 12:01 am the day after the end of each cycle. If an
employee had any issues or concerns about their IMPACT rating, they were encouraged to contact
DCPS’ IMPACT team. Employees also received an email indicating that their final scores were
available online.

During the 2021-2022 school year, there were twenty (20) IMPACT groups. In this case
Employee’s position, Teacher, was within Group 2. Group 2 members were entitled to three
observations — one informal and two formal. In addition, according to the IMPACT process,
Group 2 employees were evaluated on the following:

1. Essential Practices (EP): This is a measure of the instructional expertise and
made up 65% of the total IMPACT score;

2. Teacher-Assessed Student Achievement Data (TAS): This is a measure of your
students’ learning over the course of the year, as evidenced by rigorous
assessments other than the PARCC and made up 15% of the total IMPACT
score;

3. Student Surveys of Practice (SSP): This is a measure of the students’ evaluation
of their teacher. Students in grades 3 and up take a survey once a year and rank
the extent to which they agree with certain statements about their teacher’s
performance. This component makes up 10% of the total IMPACT score;

4. Commitment to the School Community (CSC): This is a measure of the extent
to which school-based personnel support and collaborate with their colleagues
and their school’s community and made up 10% of a Group 2 teacher’s
IMPACT score; and,
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5. Core Professionalism: This measured four basic professional requirements:
attendance, on-time arrival, compliance with policies and procedures and
respect. This component was scored differently from the others, which is why
it is not represented on the pie chart on the Final IMPACT Reports. If an
employee’s rating for this component was “meets standard,” then there was no
change in the employee’s final IMPACT score. If an employee received a rating
of “slightly below standard” on any part of the Core professionalism rubric
during a cycle, and no ratings of “significantly below standard,” the employee
received an overall rating of “slightly below standard” for that cycle and 10
points were subtracted from the employee’s final IMPACT score. An additional
10 points were deducted if an employee earned an overall rating of “slightly
below standard” again the next cycle. If an employee received a rating of
“significantly below standard” on any part of the Core Professionalism rubric
during a cycle, the employee received an overall rating of “significantly below
standard” for that cycle, and 20 points were deducted from the employee’s final
IMPACT score. An additional 20 points were deducted if the employee earned
an overall rating of “significantly below standard” again the next cycle.

Upon the conclusion of each assessment, within 15 days of the observation, IMPACT
requires that the employee meet with the evaluator for a post observation conference. Thereafter,
school-based personnel assessed through IMPACT, ultimately receive a final IMPACT score at the
end of the year based on the following scores:

Highly Effective=  350-400 points

Effective= 301-349 points
Developing= 250-300 points
Minimally Effective= 200-249 points
Ineftective= 100-199 points

Employee’s informal observation occurred on December 15, 2021. Thereafter, as it relates
to the Cycle 1 Essential Practice (EP) observations, Jackson-Reed was given an extension until at
least March 15, 2021, to complete all Cycle 1 EP observations. The Employee’s Cycle 1 EP
observation occurred on March 14, 2022. His post observation conference occurred within the 15-
day timeline, March 28, 2022. IMPACT guidelines require that for all Essential Practice
Observations, DCPS is obligated to include at least one piece of evidence and at least one
suggestion for improvement. Goodman provided evidence of Employee’s performance issues and
thereafter provided next steps and suggestions. In addition, after completing the Cycle 1 EP
assessment, Goodman placed Employee on a coaching plan. IMPACT does not require a coaching
plan. However, Goodman testified that the purpose of the coaching plan was to address the issues
that were present during her Cycle 1 EP observations. Despite being placed on a coaching plan,
Employee’s performance did not improve.

The Cycle 2 EP evaluation occurred on May 18, 2022, and a post observation conference
was held on June 1, 2022. Again, Ms. Goodman provided evidence of the deficiencies as well as
next steps and suggestions for improvement. Goodman also completed the Commitment to School
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Community and Core Professionalism. As it relates to the Commitment to School Community
(Cycle 1), Employee received an overall score of 1.00. Employee was responsible for submitting
evidence to support the score. Goodman credibly testified that Employee continually failed to
submit evidence despite being provided an extension to do so.

For the Commitment to School Community (Cycle 2) portion of the IMPACT evaluation
Employee received an overall rating of 1.60. As it relates to the Core Professionalism (Cycle 2)
component Employee received a 20-point deduction because he received a “Significantly Below
Standard” rating for CP 2 — on time arrival. Goodman discussed how Employee struggled to arrive
to work on time. Employee also received a “Slightly Below Standard” rating for CP 4 -Respect.
Goodman testified that Employee would amongst other things send her text messages at odd hours.
Fearing for her safety, she blocked his telephone number. Goodman further testified regarding the
inappropriate comments and conduct of Employee that led to the rating.

Analysis

During the 2021-2022 school year, Employee’s Cycle One conference was held March 28,
2022, and his Cycle Two conference was held on June 1, 2022. It is uncontroverted that Employee
subsequently received an ‘Ineffective’ rating at the end of the 2021-2022 school year. I find that
Goodman’s testimony was consistent and credible. As evidenced by his submissions to this Office,
Employee starkly disagreed with his IMPACT scores on his IMPACT evaluations.

The D.C. Superior Court in Shaibu v. District of Columbia Public Schools'® explained that
“[d]ifferent supervisors may disagree about an employee’s performance and each of their opinions
may be supported by substantial evidence.” Similar to the facts in Shaibu, I find that it is within
the Administrator’s discretion to reach a different conclusion about Employee’s performance, as
long as the Administrator’s opinion is supported by substantial evidence. Further, substantial
evidence for a positive evaluation does not establish a lack of substantial evidence for a negative
evaluation. This court noted that, “it would not be enough for [Employee] to proffer to OEA
evidence that did not conflict with the factual basis of the [Principal’s] evaluation but that would
support a better overall evaluation.”?° The court further opined that if the factual basis of the
“Principal’s evaluation was true, the evaluation was supported by substantial evidence.”
Additionally, it highlighted that “principals enjoy near total discretion in ranking their teachers”?!
when implementing performance evaluations. The court concluded that since the “factual
statements were far more specific than [the employee’s] characterization suggests, and none of the
evidence proffered to OEA by [the employee] directly controverted [the principal’s] specific
factual bases for his evaluation of [the employee] ...” the employee’s petition was denied. This
Office has consistently held that the primary responsibility for managing and disciplining Agency's
work force is a matter entrusted to the Agency, not to the OEA.?? As performance evaluations are

19 Case No. 2012 CA 003606 P (January 29, 2013).
2 d. at 6.
21 1d. Citing Washington Teachers' Union, Local # 6 v. Board of Education, 109 F.3d 774, 780 (D.C. Cir. 1997).
22 See Mavins v. District Department of Transportation, OEA Matter No. 1601-0202-09, Opinion and Order on Petition
for Review (March 19, 2013); Mills v. District Department of Public Works, OEA Matter No. 1601-0009-09, Opinion
and Order on Petition for Review (December 12, 2011); Washington Teachers' Union Local No. 6, American Federation
of Teachers, AFL-CIO v. Board of Education of the District of Columbia, 109 F.3d 774 (D.C. Cir. 1997); see also Huntley
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“subjective and individualized in nature,”? this Office will not substitute its judgment for that of
an agency; rather, this Office limits its review to determining if “managerial discretion has been
legitimately invoked and properly exercised.”** Despite Employee’s protestations to the contrary,
I find no credible evidence that his former principal and assistant principal abused their discretion
when he was evaluated per the aforementioned IMPACT guidelines. 1 further find that DCPS had
sufficient ‘just cause’ to terminate Employee, following his Ineffective rating during the 2021-
2022 school year.?
ORDER

Based on the foregoing, it is hereby ORDERED that Agency's action of removing
Employee is UPHELD.

FOR THE OFFICE:

/s/ Eric T. Robinson
ERIC T. ROBINSON, ESQ.
SENIOR ADMINISTRATIVE JUDGE

v. Metropolitan Police Department, OEA Matter No. 1601-0111-91, Opinion and Order on Petition for Review (March
18, 1994); and Hutchinson v. District of Columbia Fire Department, OEA Matter No. 1601-0119-90, Opinion and Order
on Petition for Review (July 2, 1994).

BSee also American Federation of Government Employees, AFL-CIO v. Office of Personnel Management, 821 F.2d 761,
765 (D.C. Cir. 1987) (noting that the federal government has long employed the use of subjective performance
evaluations to help make RIF decisions).

24 See Stokes v. District of Columbia, 502 A.2d 1006, 1009 (D.C. 1985).
25 Although | may not discuss every aspect of the evidence in the analysis of this case, | have carefully considered
the entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014)
(citing Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (“The record must demonstrate that the ALJ
considered all of the evidence, but an ALJ is not required to discuss every piece of evidence”).
Initial Decision
OEA Matter No. 1601-0070-22
Page 11
006581



DISTRICT OF COLUMBIA REGISTER VOL. 71 - NO. 22 MAY 31, 2024

Notice: This decision may be formally revised before it is published in the District of Columbia Register and OEA
website. Parties should promptly notify the Office Manager of any formal errors so that this Office can correct them
before publishing the decision. This notice is not intended to provide an opportunity for a substantive challenge to
the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
) OEA Matter No. 1601-0215-11C21R23
EMPLOYEE, )
Employee )
) Date of Issuance: March 26, 2024
V. )
) JOSEPH E. LIM, ESQ.
D.C. PUBLIC SCHOOLS, ) SENIOR ADMINISTRATIVE JUDGE
Agency )

Employee, Pro se
Lynette Collins, Esq., Agency Representative

SECOND ADDENDUM COMPLIANCE DECISION ON REMAND

INTRODUCTION AND PROCEDURAL HISTORY

On September 9, 2011, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “the Office”) contesting the District of Columbia Public Schools’ (“DCPS”
or “Agency”) final decision to remove him from his position as a School Psychologist due to two
(2) consecutive years of a “Minimally Effective” IMPACT rating.! Employee’s termination was
effective August 12, 2011. On May 20, 2014, I issued an Initial Decision (“ID”) dismissing the
matter for lack of jurisdiction due to Employee’s retirement.?

Employee subsequently filed a Petition for Review with OEA's Board on June 26, 2014.
On February 16, 2016, the OEA's Board issued an Opinion and Order on Petition for Review
denying Employee’s petition.’ It held that OEA had no jurisdiction over his appeal because the
evidence supports a finding that Employee's decision to retire was of his own volition and was
not a result of incorrect or misleading information on Agency's part.

Thereafter, Employee appealed to the Superior Court of the District of Columbia
(“Superior Court”). On February 21, 2017, the Superior Court affirmed OEA’s decision and
denied Employee’s appeal.* Employee’s Motion for Reconsideration was denied on April 11,

' IMPACT is the effectiveness assessment system Agency uses to rate the performance of school-based personnel.
2 Employee v. District of Columbia Public Schools, OEA Matter No. 1601-0215-11, Initial Decision (May 20,
2014).
3 Employee v. District of Columbia Public Schools, OEA Matter No. 1601-0215-11, Opinion and Order on Petition
Jfor Review (February 16, 2016).
4 Employee v. District of Columbia Public Schools, et al., Case No. 2016 CA 001551 P(MPA) (D.C. Super. Ct.
February 21, 2017).
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2017.5 Employee then appealed to the District of Columbia Court of Appeals (“DCCA”). On
August 9, 2018, the DCCA vacated the ID on the issue of jurisdiction and remanded the case to
the Superior Court for further remand to OEA.® The Superior Court then remanded the matter
back to OEA on February 8, 2019, with instructions to proceed with the matter.” On June 14,
2019, I issued an Initial Decision on Remand (“IDR”) upholding Agency’s termination of
Employee’s employment due to his two (2) consecutive years of ‘Minimally Effective’ IMPACT
ratings.®

Employee appealed the IDR and on May 19, 2020, the OEA Board upheld the legality of
the IMPACT but remanded the matter to the Undersigned for the purpose of conducting an
evidentiary hearing.’ Specifically, the Board determined that a hearing was needed to address
Employee’s allegations of procedural errors in Agency’s removal of Employee as it pertained to
his IMPACT scores. After a July 23, 2020, Evidentiary Hearing,'® I issued a Second Initial
Decision on Remand (“Second IDR”) on October 15, 2020, whereby I reversed Agency’s action
of separating Employee for receiving a “Minimally Effective” IMPACT rating for two
consecutive school years but upheld his “Minimally effective” IMPACT score for school year
2010-2011."' Consequently, I ordered Agency to reinstate Employee to his last position of record
and reimburse Employee all back-pay and benefits lost due to the separation less any retirement
benefits he has received. Agency appealed, and on February 4, 2021, the OEA Board held that
Agency failed to prove just cause in terminating Employee and denied Agency’s Petition for
Review.!? Employee accepted Agency’s job offer on or about December 21, 2020, and his
position as a School Psychologist took effect on January 4, 2021.

At the parties’ request, an Evidentiary Hearing on the issue of the amount of backpay was
held on June 23, 2021, with the parties submitting their written closing arguments by August 4,
2021. On September 29, 2021, I issued an Addendum Decision on Compliance where I found
that Employee failed to adequately mitigate his damages from 2011 to 2020. I thereby ordered
Agency to reimburse Employee all backpay and benefits lost as a result of the improper removal
action starting from August 2011 until January 3, 2021, less any annuity retirement benefits
paid"® and less any amounts he could have earned had he diligently sought other work, prorated
to the months Employee was unemployed.'* Employee took issue with the Addendum Decision

3> Employee v. D.C. Pub. Schs., No. 2016 001551 P(MPA) (D.C. Super. Ct. Apr. 11, 2017) (order denying motion for
reconsideration).
¢ Employee v. D.C. Public Schools, 191 A.3d 293 (D.C. 2018).
7 Employee v. D.C. Pub. Schs., No. 2016 001551 P(MPA) (D.C. Super. Ct. Feb. 8, 2019) (order remanding case).
8 Employee v. D.C. Public Schools, OEA Matter No. 1601-0215-11R18, Initial Decision on Remand (June 14,
2019).
® Employee v. D.C. Public Schools, OEA Matter No. 1601-0215-11R18, Opinion and Order on Remand (May 19,
2020).
19 Dye to the District of Columbia’s Covid-19 State of Emergency, the Evidentiary Hearing was held virtually via
WebEx.
1 Employee v. D.C. Public Schools, OEA Matter No. 1601-0215-11R20, 2" Initial Decision on Remand (October
15, 2020).
lemployee v. D.C. Public Schools, OEA Matter No. 1601-0215-11R18R20, 2" Opinion and Order on Remand
(February 4, 2021).
13 See 6B DCMR 1149.12(b).
14 The Addendum Decision on Compliance specified the amounts per year from 2011 to 2020 that Agency must
deduct from Employee’s backpay.
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and appealed to the OEA Board on October 28, 2021. On December 17, 2021, the OEA Board
denied Employee’s appeal.'®

On January 27, 2022, Employee filed a motion that he titled “Motion for Compliance
Addendum” whereby he complained that Agency failed to submit calculations regarding his
annual leave payout, retirement pay adjustment, restoration of benefits, or attorney’s fees. On
February 3, 2022, I ordered Agency to submit detailed calculations and supporting documents to
show the amount of backpay and benefits due Employee, if any, by February 22, 2022. The
record closed after both parties submitted their briefs, supporting documents and counter-
responses.

On March 15, 2022, 1T dismissed Employee’s Motion for Compliance after I found that
Agency had complied with the September 29, 2021, Addendum Decision on Compliance.'®
Employee filed three Motions for Attorney Fees, and on May 23, 2022, I issued an Addendum
Decision on Attorney Fees denying his motions.!” Employee appealed, and on June 8, 2023, the
Superior Court issued an Order Affirming in Part and Reversing in Part, wherein it affirmed the
May 23, 2022, Addendum Decision on Attorney Fees and affirmed in part and reversed in part the
September 29, 2021, Addendum Decision and the October 15, 2020, Second Addendum Decision.'?
Employee again petitioned the Superior Court to reconsider its Order on August 25, 2023, and on
November 28, 2023, the Superior Court denied Employee’s Motions for the Superior Court to
reconsider its Orders. '

I held a Status Conference on December 8, 2023. Thereafter, I ordered the parties to submit
supplemental briefs by December 15, 2023, and January 19, 2024. The deadline was extended to
March 5, 2024, due to the death of counsel’s family member. The record was closed after all the
briefs were submitted.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).

ISSUES

1. Whether the Employee is entitled to one (1) year of backpay pursuant to DCRM
6-1149, and if so, what is the amount.

15 Employee v. D.C. Public Schools, OEA Matter No. 1601-0215-11R18R20C21, Opinion and Order (December 17,
2021).

1 Employee v. D.C. Public Schools, OEA Matter No. 1601-0215-11R18R20C21 (Mar. 15, 2022).

17 Employee v. D.C. Public Schools, OEA Matter No. 1601-0215-11R18R20AF22 (May 23, 2022).

18 Employee v. District of Columbia Public Schools, et al., Case No. 2022 CA 000506 (D.C. Super. Ct. June 8,
2023).

Y9 Employee v. District of Columbia Public Schools, et al., Case No. 2022 CA 000506 (D.C. Super. Ct. November
28, 2023).
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2. Whether Employee was owed sick and/or annual leave payout under 6-B
D.C.M.R. § 1149.

Relevant Regulation

6-B D.C.M.R. § 1149.11 states: In computing the amount of back pay under this section, the
agency shall not include any of the following...

(a) Any period during which the employee was not ready and able to perform his or her job
because of an incapacitating illness, except that the agency shall grant, upon the request
of and documentation by the employee, any sick leave or annual leave to his or her credit
to cover the period of incapacity by reason of illness;

(b) Any period during which the employee was unavailable for the performance of his or her
job; or

(¢) Any period after one (1) year from the date of the unjustified or unwarranted personnel
action where it is determined that an employee has not actively sought employment.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

In its June 8, 2023, Order Affirming in Part and Reversing in Part, the Superior Court
held that while OEA’s Addendum Decision was based on substantial evidence, OEA had
miscalculated Employee’s backpay. In coming to this conclusion, the Superior Court held that:
1) OEA properly deducted the amount of retirement annuity paid to Employee from the total
amount of back pay owed Employee. 2) The OEA properly granted DCPS’s timely request for an
evidentiary hearing on back pay because determining whether Employee mitigated his damages
was necessary to calculating the amount of back pay to which he was entitled.; 3) The OEA
properly considered DCPS’s request for an evidentiary hearing on back pay because the request
was timely.; 4) There was substantial evidence to support the OEA’s conclusion that DCPS met
its burden in showing Employee failed to adequately mitigate his damages.; 5)The OEA properly
admitted Ms. Moreau’s testimony as an expert witness.; 6) There is substantial evidence
supporting the OEA’s factual finding that the clinical counseling and school psychologist job
market from 2011 through 2020 was robust and provided opportunities for Employee to secure
substantially equivalent employment.; and 7) Regardless of the availability of substantially
equivalent employment for Employee, there is substantial evidence to support OEA’s conclusion
that Employee failed to mitigate his damages.

Applying the strictures of Title 6, Subtitle B, the Superior Court, however, found that
“OEA incorrectly calculated the amount of backpay Employee was owed by not properly
identifying the period of time for which re-computation of Employee’s back pay is required
pursuant to § 1149.9, which is tied to the requirements of § 1149.11. OEA was required to
consider whether 6-B D.C.M.R. § 1149.11(c) applied to the facts of this case and thus was
required, but failed, to make two related determinations pertaining to the computation of back
pay.” The Court held that “OEA failed to exclude from the calculations the one-year grace
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period for Employee during which he had no duty to mitigate, as DCPS argues was Employee’s
entitlement under 6-B D.C.M.R. § 1149.11(c).”*°

Whether the Employee is entitled to one year of backpay pursuant to 6-B D.C.M.R. §
1149.11(c), and if so, what is the amount.

In my prior Second Addendum Decision on Compliance, I found that Employee failed to
mitigate his damages from 2011 when he was separated to 2020 when he was reinstated.?! 6-B
D.C.M.R. § 1149.11(c) states: In computing the amount of back pay under this section, the
agency shall not include ... Any period after one (1) year from the date of the unjustified or
unwarranted personnel action where it is determined that an employee has not actively sought
employment. Agency agrees that 6-B DCMR 1149.11(c¢) applies to this instant matter. As
such, the Employee had no duty to mitigate his damages during the 2011-2012
school year. The Employee's salary for that school year is $97, 521.31.22

6B DCMR 1149.12(b) states that, “In computing the amount of back pay due an
employee, the agency shall deduct... Any erroneous payment received from the District or
Federal Government as a result of the unjustified or unwarranted personnel action, which, in the
case of erroneous payments received from the federal Civil Service Retirement System, Police
and Fire Retirement System, and any District retirement system, shall be returned to the
appropriate system.” Thus, consistent with 6B DCMR 1149.12(b), from that first year’s
salary, the amount would be subtracted by any annuities or benefits that were
received or would have been received by the Employee during the 2011-2012 school
year.

Agency agrees that 6-B D.C.M.R. § 1149.11 applies in this matter. In this case, during
the 2011-2012 school year the Employee received an annuity of $24,141.44.% Therefore,
the total retro pay minus annuity payments is $73, 379.87. Also deducted from the retro
pay are benefits that the Employee would have paid during the 2011-2012 school year. The
Employee's benefits total $4,766.43, which leaves a retro pay amount of $68, 613.44,
which is subject to federal and state taxes.

In his brief, Employee did not address 6-B DCMR 1149.11. Instead, he attempts to
relitigate issues previously ruled upon and upheld, such as arguing that he did attempt to
mitigate his damages. Employee also submitted his own calculation on the total net
backpay he claims he is still owed after deducting his retirement annuity payments.
Employee asserts that he is owed $1,738,889.07 for the years 2011 through 2023. He
explained that he came up with a yearly 2.5% increase for each year to account for

20 Employee v. District of Columbia Public Schools, et al., Case No. 2022 CA 000506 (D.C. Super. Ct. June 8, 2023)
on page 24.
2! Employee v. D.C. Public Schools, OEA Matter No. 1601-0215-11R18R20C21 (Mar. 15, 2022). The D.C. Superior
Court incorrectly stated that I found Employee failed to mitigate his damages from 2014 to 2020. The ID stated that
I found he failed to mitigate his damages from 2011 to 2020.
22 Agency Backpay Calculations Pursuant to DCMR 6-1149, Agency Exhibit One (August 23, 2023).
23 Agency Second Amended Backpay Calculations Pursuant to DCMR 6-1149, Agency Exhibit One (March 5,
2024).
Second Addendum Compliance Decision on Remand
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inflation, cost of living, and salary progression to account for his figures. He also
applied the same yearly 2.5% increase to his benefits. Employee also added interest
totaling $190,549.50 to his figures but does not cite any statute or regulation that would
authorize him to charge Agency with interest.

Comparing Agency’s calculations with those of Employee’s, I find that Agency’s
calculations are supported by the relevant regulations while Employee’s calculations are not.
Therefore, 1 find Agency’s figures to be more credible than Employee’s. In the prior Initial
Decision, I also found (and the Court has upheld) that Employee failed to mitigate his damages in
a robust job market for Employee’s profession from 2011 to the time that he was rehired by
Agency.?*

To reiterate, the Employee’s retro pay amount during the 2011-2012 school year is
$68, 613.44 after deducting the $24,141.44 annuity benefits and the $4,766.43 benefits that
the Employee would have paid during the 2011-2012 school year.?

Whether Employee was owed sick and/or annual leave payout under 6-B D.C.M.R. §
1149.

With regards to OEA’s Second Addendum Decision, while the Superior Court held that
there is substantial evidence supporting the OEA’s finding that Employee would not have been
entitled to annual leave payout, it posited that because OEA did not determine the period for
computing back pay, OEA failed to properly apply D.C. Municipal Regulations in determining
whether Employee was owed sick or annual leave payout under 6-B D.C.M.R. § 1149.

6-B D.C.M.R. § 1149 governs the computation, payment, and restoration of pay and
benefits for a D.C. government employee who undergoes an unjustified or unwarranted personnel
action resulting in the withdrawal, reduction, or denial of all or any part of the pay or benefits
otherwise due the employee. 6-B D.C.M.R. § 1149.3. Under this Section, the definition of “pay”
also includes annual and sick leave. 6-B D.C.M.R. § 1149.1. The Superior Court instructed OEA to
consider the issue of annual and sick leave payouts in determining the amount of pay to which
Employee would have been entitled. Id. at §§ 1149.10-1149.14.13

DCPS classifies ET 15/11, ET 15/12, and ET 152 employees as school-based employees
and EG 09 employees as non-instructional employees who work a 40-hour week and fifty-two
(52) weeks a year. The parties’ Collective Bargaining Agreement (“CBA”) provides that DCPS
recognizes the Washington Teacher’s Union (“WTU”) as the sole and exclusive bargaining
representative for the purpose of negotiating all matters related to rates of pay, wages, benefits,
hours of employment, and working conditions for employees in the occupational bargaining
units and job classifications.?’ It is uncontroverted that Employee was a member of the WTU,

2 Employee v. DCPS, OEA Matter No. 1601-0215-11C21 (September 29, 2021).
% Id., Agency Exhibit Two and Three.
26 10-month employees who do not work during the school summer.
2 D.C. Official Code §1-606.3 authorizes this Office to hear appeals of career service employees challenging
removals, reductions in grade or suspensions of at least ten days. In doing so, the Office is governed by the
requirements set forth in the D.C. Official Code and the District Personnel Manual (DPM). However, if, during the
Second Addendum Compliance Decision on Remand
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and as such was covered by its CBA with Agency. It is also undisputed that at the time of
Employee’s termination, reinstatement and subsequent resignation, Employee was employed
with Agency as an ET 15 (10-month) employee. Thus, the CBA and DCPS’s Leave and
Retirement Policy govern Employee’s entitlement to a payout for both sick and annual leave.

According to the CBA between WTU and Agency, only EG-09 WTU members receive
annual leave, all others receive sick leave. Section 17.2.1 of the CBA provides that only twelve
(12) month WTU members receive annual leave. 2® As such, ET15 WTU members, including
Employee, do not accrue annual leave. WTU members do not accrue sick leave, nor do they
accrue annual leave. Therefore, I find that Employee is not entitled to an annual or sick leave
payout.

The Court also held that because the OEA did not include sick leave in calculating
Employee’s pay or determine the period for which computation of Employee’s back pay is
required, the OEA prematurely ruled on Employee’s retirement annuity. Employee’s retirement
annuity, as a member of the WTU, is based solely on Employee’s contribution, specifically eight
percent of Employee’s pay for each pay period. Because the eight (8%) percent annuity would
thus be tied to Employee’s back pay, the OEA erred in assessing Employee’s annuity before
correctly calculating his back pay. Thus, the Court remanded the case to the OEA to determine
the amount of back pay owed Employee under D.C. Municipal Regulation 6-B § 1149 and in
accordance with its Order.

Employee’s Sick Leave payout from August 2011 to December 2020

CBA Article 17 Leave Polices govern whether Employee is entitled to a payout of sick
leave. CBA Article 17, Section 17.1.1 outlines that twelve (12) days or (96) hours of sick leave
are posted at the beginning of each school year for ten (10) month WTU members. Section
17.1.1. continues “unused sickleave shall be carried forward from one year to year.? In addition,
the DCPS Leave and Retirement Policy outlines that “accumulated sick leave shall not be
payable upon resignation or termination.”** Because Employee voluntarily resigned his regained
position after he was rehired on January 4, 2021, I find that, based on the CBA, Employee is not
entitled to a payout of sick leave.

The court upheld the AJ’s determination that the Employee failed to mitigate his
damages. The Court further found that the amount of yearly deductions ordered by the AJ
were also correct. However, the Court in their remand required the AJ to provide specific

relevant time period, the employee filing the petition for appeal with OEA was covered by a negotiated agreement
which addresses disciplinary matters, then, pursuant to D.C. Official Code §1-616.52(d), cited below, states that the
negotiated provisions “take precedence” over the statutory provisions:
Any system of grievance resolution or review of adverse actions negotiated between the District
and a labor organization shall take precedence over the procedures of this subchapter for employees
in a bargaining unit represented by a labor organization. If an employee does not pay dues or a
service fee to the labor organization, he or she shall pay all reasonable costs to the labor
organization incurred in representing such employee.
28 Agency Exhibit 1. CBA Article 7. Leave Policies
P Id.
30 See Agency’s Exhibit Two. DCPS Employee Leave and Retirement Policy
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calculations during the period for which the employee “failed to mitigate.”

In his brief, Employee again attempts to relitigate all issues that had already been
decided and upheld, including his contention that his retirement annuities that he had
received should not be deducted from any backpay. This repeated argument is in direct
contravention to 6B DCMR Section 1149.12. Based on Agency’s calculations,
Employee’s earnings for the period of 2012-2020 totaled $976,032.12.2 The retirement
annuities that the Employee received during the same period totaled $235,386.00.%!
Moreover, benefits that the Employee would have paid during the same timeframe
totaled $16,607.78.32 According to Agency, the Court ordered deductions totaled
$1,056.360.00.%> As such, earnings less retirement benefits less court ordered
deductions total negative $332,321.70.3* Therefore, I find that Employee is not
entitled to backpay for the time period of 2012-2020.

Employee’s Retirement Annuity (retirement pay adjustment)

Employee argues that there should be an increase in his retirement annuity. It is
uncontroverted that for WTU members, retirement annuities are based solely on their
contribution. Specifically, 8% of the Employee’s pay for each pay period is placed in their
retirement fund. In this case, the 8% would have been based on any backpay that was awarded to
the Employee. However, because the Employee failed to mitigate his damages, he is no longer
entitled to backpay. As such, no contributions can be made to his retirement annuity. Thus, he is
not entitled to an increase in his annuity.

In conclusion, I find that Agency has fully complied with the September 29, 2021,
Addendum Decision on Compliance. Therefore, Employee’s Motion for Compliance is dismissed.
ORDER
Since Agency has complied with this Office’s decision, it is hereby ORDERED that

Employee’s motion for compliance is DISMISSED.

FOR THE OFFICE: s/ Joseph Lim
JOSEPH E. LIM, ESQ.
Senior Administrative Judge

31 Agency’s Second Amended Backpay Calculations Pursuant to DCMR 6-1149. Exhibit One.
32 Agency’s Second Amended Backpay Calculations Pursuant to DCMR 6-1149. Exhibit Two.
33 Agency’s Second Amended Backpay Calculations Pursuant to DCMR 6-1149.
34 Based on Agency’s calculations, it appears that Employee had been overpaid.
Second Addendum Compliance Decision on Remand
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so
that this Office can correct them before publishing the decision. This notice is not intended to provide an
opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE', )
Employee ) OEA Matter No. 2401-0048-23
)
V. ) Date of Issuance: March 26, 2024
)
D.C. PUBLIC SCHOOLS, )
Agency ) MICHELLE R. HARRIS, ESQ.
) Senior Administrative Judge
)

Robert H. Alston, Jr., Employee Representative
Angel Cox, Esq., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On June 28, 2023, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the District of Columbia Public Schools’ (“Agency” or
“DCPS”) action of abolishing her position as an Aide-Administrative through a Reduction-In-
Force (“RIF”). The effective date of the RIF was June 23, 2023. On June 28, 2023, OEA sent a
letter requesting Agency submit an Answer on or before July 28, 2023. Agency filed its Answer
to Employee’s Petition for Appeal on July 28, 2023, as requested. This matter was assigned to
the undersigned Senior Administrative Judge (“AJ”) on July 31, 2023. On August 3, 2023, I
issued an Order Convening a Prehearing Conference in this matter for September 7, 2023.
Prehearing Statements were due on or before August 31, 2023. Both parties submitted their
Prehearing Statements as requested. The parties appeared for the Prehearing Conference on
September 7, 2023, as required. During that conference, Employee asserted that she needed more
time to seek representation in this matter. Accordingly, the undersigned issued an Order on
September 7, 2023, requiring that Employee provide a status update regarding representation by
September 25, 2023, and that Order scheduled a Status Conference for October 4, 2023. On
September 18, 2023, Employee filed a Designation of Representation with this Office, noting
that she was now represented by her Union.

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee Appeals’ website.
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Both parties appeared for the Status Conference on October 4, 2023. That same day, I
issued a Post Prehearing Conference Order requiring the parties to submit briefs in this matter.
Agency’s brief was due on or before November 3, 2023, Employee’s brief was due on or before
December 4, 2023, and Agency had the option to submit a sur-reply brief on or before December
15, 2023. Both parties submitted their briefs in accordance with the Order. Agency did not file a
sur-reply brief. On February 27, 2024, I issued an Order requiring Agency to submit Employee’s
SF-50 form, as it was not included with the record. Agency filed the SF-50 on March 7, 2024, as
required. I have determined that an Evidentiary Hearing in this matter is not warranted. The
record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03
(2001).

ISSUE

Whether Agency’s action of separating Employee from service pursuant to a RIF was
done in accordance with all applicable laws, rules, or regulations.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

The authority for conducting a RIF is primarily set forth in two statutes, D.C. Official
Code §§ 1-624.02 and 1-624.08. Because the instant RIF was conducted to “eliminate positions
that would be redundant or unnecessary following a reorganization of functions™, 1 have
determined that D.C. Official Code § 1-624.02 is the more applicable statute in the instant RIF.
A RIF pursuant to D.C. Official Code § 1-624.02 (a) shall include:

(1) A prescribed order of separation based on tenure of appointment, length of service
including creditable federal and military service, District residency, veteran’s
preference, and relative work performance;

(2) One round of lateral competition limited to positions within the employee’s
competitive level;

(3) Priority reemployment consideration for employees separated;

(4) Consideration of job sharing and reduced hours; and

(5) Employee appeal rights. D.C. Official Code § 1-624.02.

The following findings of fact, analysis, and conclusions of law are based on the
documentary evidence presented by the parties during the course of Employee’s appeal process
with OEA. D.C. Official Code § 1-606.03 (2001) gives this Office the authority to review, inter
alia, appeals from separations pursuant to a RIF.

Employee’s Position

2 Agency’s Prehearing Statement at Page 2 (September 1, 2023).
Initial Decision
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Employee contends that the RIF was improper. Employee asserts that while she
understands “the policy surrounding DCPS RIF procedures and the role of the Chancellor, it is
important to note that the Chancellor list positions across the city that can be reduced but to the
level of reductions at a specific school. Those reductions are chosen by the local school leader.”
Employee asserts that in “early May, she was told by Vernard Howard that [her] position was
good for FY 2023-2024.”* Employee later notes that she subsequently received an email
regarding the RIF of her position. Employee asserts that she spoke with Principal Logan after
receiving that email, and that “Principal Logn was not aware of the RIF at that moment.”
Employee asserts that she contacted her union and her union representative, Robert Alston,
advised her to talk to the LSAT® Chair, Sylvia Crystal. Employee cites that Sylvia Crystal told
her that “no DCPS positions were being RIF.” Employee maintains that she showed Sylvia
Crystal her letter and that she then “brought her computer upstairs and when she opened the
budget, we both found out that my position was not on the list.” Employee avers, that Sylvia
Crystal told her that “she had no knowledge of when that was done.”” Employee also notes that
she requested Sylvia Crystal provide a statement, but she was unwilling to do so.

Further, Employee cites that on “[May] ® 26, 2023 at 2:35pm,” she was in a meeting with
Principal Logan, Bernard Howard (the DSL), and union representative Robert Alston; wherein,
questions were asked regarding why Employee was the only union employee subject to the RIF
at that time.” Employee avers that she asserted that she was entitled to retain her job. Employee
cites that Principal Logan said, “If [Employee] is willing to cover classes she could be kept as the
Administrative Aid.” Employee further asserts that her union representative noted that this was a
violation of the Collective Bargaining Agreement (CBA).!°

Employee also argues that the RIF was improper because “two people have been placed
in administrative roles since the reduction of [Employee] from the position of Administrative
Aide.”"! Employee avers that “these people were hired as substitute teachers but are now listed
on the website as administrative support.” Employee also notes that a job open for an
Administrative Aide was on the website. Employee argues that “per DCPS rule and law, that
position cannot be filled without bring [Employee] back to work.” Employee also cites that
“there i1s no evidence that an affidavit signed by Principal Logan to reduce the above-named
position was voted on by the LSAT Committee.” Employee asserts that her union requested to
meet with the LSAT Chair to arrange a review of the LSAT meeting minutes, but that they never
received a return call for a meeting.

3 Employee’s Brief at Page 1. (November 28, 2023).

4 Employee’s Prehearing Statement (September 1, 2023).

S1d.

¢ Employee does not provide what the “LSAT” stands for.

71d.

8 Employee’s Brief at Page 1 (November 28, 2023). Here, Employee’s brief references March 26, 2023. However, in her
previously submitted Prehearing Statement filed on September 1, 2023, Employee references this meeting having taken place on
May 26, 2023, in and around 2:30pm following a request she made on May 25, 2023, for a meeting with Principal Logan
scheduled by her executive assistant, Veroncia Martin. The Prehearing Statement noted the same attendees — Principal Logan,
“Vernard Howard” (noted as Bernard Howard in the November 28, 2023, submission), Robert Alston and herself. Wherefore, the
undersigned finds that the March date is a typographical error and the appropriate date for consideration for the purpose of the
record is May 26, 2023.

°1d.

10714,

1 1d. at Page 2.
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Employee maintains that her position responsibilities “per the job description for
Administrative Aide at Duke Ellington included: covering the front office, answering phones,
operating the CASS machine for attendance, assisting Ms. Hayden when inputting attendance
because there was no regular registrar, assisting Mr. Lee in the Finance Department during
monthly banking reconciliations, and ordering supplies for the entire school.”'? Employee
asserts that she was a highly effective employee and that her last impact score was a 3.50. She
asserts that after she was subject to the RIF, “other employees were hired to perform the same
duties as [Employee] but under a different title.” Employee asserts that she, along with her union
filed the instant appeal before this Office.

Agency’s Position

Agency states that it had authority to conduct the instant RIF and in separating Employee,
it complied with the required RIF procedures. Agency avers that “[p]rior to the beginning of
school year 2023-22034, the Chancellor of DCPS authorized a Reduction-in-Force (RIF) of
school-based staff at sixty-one (61) schools due to reorganization of functions and budgetary
shifts.”!*> Agency provides that it made reductions on a “school-by-school basis.” Agency
contends that pursuant to “5S DCMR § 1501, Chancellor Ferebee designated each of the sixty-one
(61) DCPS schools that were included in the RIF process as a separate competitive area for said
process.”'* Additionally, in accordance with §1502.1, “Chancellor Ferebee identified particular
positions as separate competitive levels.” As such, “when deciding between employees in the
same competitive area and level, each school was required to consider four (4) factors to
determine which position should be eliminated, “using a standardized rubric with the weight for
each factor as indicated below.”

Agency asserts that Employee was an “Aide-Administrative at Duke Ellington School of
the Arts (“Duke Ellington”) during the 2022-2023school year.” Agency cites that “Duke
Ellington was determined to be a competitive area and [Employee’s] position, Aide-
Administrative, was identified as a position that would be subject to the RIF.”!> Agency further
cites that the elimination of Employee’s position was due to budgetary constraints. Agency avers
that Employee was the only “Aide-Administrative at Duke Ellington at the time of the RIF.
Therefore, the Aide-Administrative position was a single-person competitive level, and one
round of lateral competition was not required.”'® Agency also avers that Employee received
written notification on May 15, 2023, that her position was being reduced effective June 23,
2023. Agency asserts that it “outlined to help Employee find a position for the 2023-2024 school
year, the Teacher Acquisition & Selection team would be holding virtual hiring fairs on
Thursday, May 25 and Thursday, June 29.”!7

Agency maintains that the Chancellor determined the competitive areas and competitive
levels for the instant RIF. Agency asserts that the Chancellor has this authority pursuant to 5
DCMR §§1501.1 -1501.2 and §§ 1502.1-1502.2. As such, Agency asserts that the Chancellor

121d.

13 Agency’s Brief at Page 1 (November 3, 2023).
M d.

151d.

16 Id. at Page 2.

71d.
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“identified Aide-Administrative” as one of the competitive groups, and that there was only one
Aide-Administrative at Duke Ellington, which was Employee.”'® Wherefore Agency contends
that “it had the authority to determine that a RIF is necessary and has the authority to ensure that
the provision of the RIF subchapter of the D.C. Code and the rules and regulations issues
pursuant to that subchapter- specifically for DCPS Title 5-E Chapter 15 of the DCMR- are
applied when effecting a reduction-in-force within DCPS.”"®  Agency further contends that the
“2022-2023 RIF was conducted in a lawful manner and is a valid exercise of the discretion of the
DCPS Chancellor.” Agency notes that the Reduction-in-Force Memorandum was created in
accordance with the D.C. Code and D.C. Municipal Regulations to establish an orderly
procedure for the termination of employment of DCPS employees due the lack funds, lack of
work, or reorganization of functions.” Specifically, Agency avers that the instant RIF “was
conducted in accordance with D.C. Code §1-624.02” and was “led to eliminate positions that
would be redundant or unnecessary following a reorganization of functions.” Accordingly,
Agency avers that pursuant to 1-624.02(a) the RIF must include: (1) A prescribed order of
separation based on tenure of appointment, length of service including creditable federal and
military service, District residence, veterans’ preference, and relative work performance (2) one
round of lateral competition limited to positions within the employee’s competitive level (3)
priority reemployment consideration for employees separated; (4) consideration of job sharing
and reduced hours; and (5) employee appeal rights.

Agency maintains that it followed all appropriate law rules and regulations in the
administration of the instant RIF. Further, Agency avers that pursuant to D.C. Code §1-624.05,
OEA’s jurisdiction of RIFs is narrowly prescribed and limited to a review of whether Agency
had “incorrectly applied the provisions of this subchapter or the rules and regulations issued
pursuant to this subchapter.”?® Thus, Agency asserts that OEA’s review is based on the
procedures. Agency maintains that the instant RIF was administered appropriately and should be
upheld.

ANALYSIS
Round of Lateral Competition

In order to determine if Agency conducted the instant RIF properly, the undersigned must
evaluate whether Agency, pursuant to D.C. Official Code § 1-624.02(a)(1) and (2), met the
requirements for lateral competition. The DPM provides that each personnel authority has the
responsibility to establish the competitive levels, and that these levels shall be based upon
employee’s position of record.?! Additionally, the DPM requires that the competitive levels be
“sufficiently alike” in the qualification requirements, such that an incumbent of one position
could successfully perform the duties and responsibilities of any of the other positions.??
Generally, an employee’s position of record is shown through the issuance of an SF-50
Notification of Personnel Action.”® Pursuant to 5 DCMR §1501.1, the “Superintendent is

18 Id. at Page 3.

Y.

20 Id. at Page 5.

21 6-B DCMR §§§ 2410.1, 2410.2, 2410.3.

22 6-B DCMR § 2410.4.

23 See. Armeta Ross v. D.C. Office of Contracting & Procurement, OEA Matter No. 2401-0133-09-R11 (April 8, 2013).
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authorized to establish competitive areas based upon all or clearly identifiable segment of the
mission, a division or a major subdivision of the Board of Education, including discrete
organizational levels such as an individual school or office.”?*

In the instant matter, the May 8, 2023, Memorandum that authorized the instant RIF
provided that the competitive areas, which were established on a school-by-school basis, would
include the Duke Ellington School of the Arts (“Duke Ellington).?> Additionally, the Aide-
Administrative position was identified as a competitive level that would be eliminated by the
RIF. Based on Employee’s SF-50 at the time the RIF was conducted, she was employed as an
Aide, Administrative. As a result of the RIF, Employee’s position was eliminated, and she was
separated from service. Agency asserts that pursuant to 5 DCMR 1503.2, “if two or more
employees are in the same competitive area and the same competitive level, and a principal has
to decide which employee will be subject to a RIF” there are certain considerations that must be
made.?®  However, Agency avers that 5 DCMR § 1503.3 provides that “when an entire
competitive area is eliminated, these factors need not be considered in determining which
positions will be abolished.” Because Employee was the only person employed in that position at
the time of the RIF, I find that Employee was in a single-person competitive level. Employee
does not dispute that she was the only Aide-Administrative at the time, rather she questions the
validity of the RIF itself. Accordingly, I conclude that the statutory provision of D.C. Official
Code § 1-624.02(a)(2), requiring Employee to have one round of lateral competition is
inapplicable because the position was eliminated. OEA has consistently held that where an entire
competitive level is eliminated, there is no one against whom an employee can compete.?’
Consequently, I find that the one round of lateral competition is inapplicable in the instant RIF. I
also find that for the aforementioned reasons, a Retention Register was not required.

Priority Reemployment

D.C. Official Code § 1-624.02(a)(3) provides that employees separated pursuant to a RIF
under this section are to be afforded consideration for priority reemployment. In the RIF notice
dated May 15, 2023, Agency indicated that Employee’s position had been eliminated, but that
there may be positions at other schools for which Employee may be qualified.”® Agency included
information regarding upcoming staffing fairs and information regarding assistance to help
Employee find employment. Further, the notice indicated that Employee could apply for any
vacancies at Agency or within District Government that may arise in the future.?’ Additionally,

24 See. 5-E DCMR §1501.1.

25 Agency’s Brief at Exhibit 1 (November 3, 2023).

26 Id. at Page 4. Factors included: significant relevant contributions, accomplishments, or performance; relevant supplemental
professional experiences as demonstrated on the job; office or school needs, including: curriculum, specialized education,
degrees, licenses or areas of expertise; and length of services.

27 See. Laura Smart v. D.C. Child and Family Services Agency, OEA Matter No. 2401-0328-10, Opinion and Order on Petition
for Review (March 4, 2014); Jessica Edmond v. Department of Consumer and Regulatory Affairs, OEA Matter No. 2401-0344-
10, p. 6 (November 6, 2012); Nicole Sivolella v. D.C. Public Schools, OEA Matter No. 2401-0193-04, p. 3 (December 23, 2005);
Evelyn Lyles v. D.C. Dept. of Mental Health, OEA Matter No. 2401-0150-09 (March 16, 2010); Leona Cabiness v. Department
of Consumer and Regulatory Affairs, OEA Matter No. 2401-0156-99 (January 30, 2003); Robert T. Mills v. D.C. Public Schools,
OEA Matter No. 2401-0109-02 (March 20, 2003); Deborah J. Bryant v. D.C. Department of Corrections, OEA Matter No. 2401-
0086-01 (July 14, 2003); and R. James Fagelson v. Department of Consumer and Regulatory Affairs, OEA Matter No. 2401-
0137-99 (December 3, 2001).

28 Agency’s Brief at Page 5 (November 3, 2023).

2 Id.
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the notice indicated that Employee would receive “some priority consideration”, but was not
guaranteed reemployment.>* Accordingly, I find that Agency complied with the RIF requirement
to consider Employee for priority reemployment.

Consideration of Job Sharing

Pursuant to D.C. Official Code § 1-624.02(a)(4) and DPM Section 2404, OEA has held
that when a RIF is conducted, an Agency should consider job sharing and reduced hours for
employees separated pursuant to the RIF.>! The DPM addresses Agency’s responsibility for
considering job sharing and reduced working hours. Specifically, DPM section 2404.1 provides:

An employee may be assigned to job sharing or reduced working
hours, provided the following conditions are met:

(a) The employee is not serving under an appointment with
specific time limitation; and

(b) The employee has voluntarily requested such an assignment in
response to agency’s request for volunteers for the purpose of
considering the provisions of subsection 2403.2(a) of this
chapter in order to preclude conducting, or to minimize the
adverse impact of, a reduction in force.

Furthermore, DPM section 2403.2 provides that, “[a]n Agency may, within its budget
authorization, take appropriate action, prior to planning a reduction in force, to minimize the
adverse impact on employees or the agency .”*?> As previously stated, OEA has held that job
sharing considerations should be made during the administration of a RIF.*® In the instant matter,
Agency asserts that it considered job sharing and reduced hours, and included notice of that in
the May 15, 2023, Notice to Employee. Agency asserts that ultimately, “a determination was
made that these were not options due to the school’s operation.” Accordingly, I find that Agency
considered job sharing and reduced hours as required.

Notice/Employee Appeal Rights

D.C. Official Code § 1-624.02(a)(5) states that Agency must provide employees
separated pursuant to a RIF their appeal rights. Each employee separated pursuant to a RIF shall
be entitled to written notice at least thirty (30) days before the effective date of the employee’s
separation from service.** Here, Employee was notified that she was subject to separation from
service pursuant to a RIF in a Notice dated May 15, 2023, and the effective date of separation

0 1,
z; Rcizmon Griffin v. District of Columbia Public Schools, OEA Matter No. 2401-0085-19 (January 22, 2020).
5 1d
34 See DPM § 2422.
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was June 23, 2023.%> Therefore, the undersigned finds that this timeline provided more than the
thirty (30) days’ notice required by the statute.

Retaliation/Post RIF Activity-Job Postings

Employee submits that the RIF was improper because she was subject to the RIF after
she refused to serve as a substitute teacher. Additionally, Employee asserted that a former
Assistant Principal, Lisa Jones (AP Jones), for whom Employee previously worked , cited that
Employee was a person who had reported AP Jones to the Central Office for not coming to
work.>® To establish a retaliation claim, the party alleging retaliation must demonstrate the
following: (1) she engaged in a protected activity by opposing or complaining about employment
practices that are unlawful under the District of Columbia Human Rights Act (“DCHRA”); (2)
her employer took an adverse personnel action against her; and (3) there existed a causal
connection between the protected activity and the adverse personnel action.’” A prima facie
showing of retaliation under DCHRA gives rise to a presumption that the employer's conduct
was unlawful, which the employer may rebut by articulating a legitimate reason for the
employment action at issue.>® Here, Employee states that she was RIF’d after not accepting to
work as a substitute at Duke Ellington.** The instant RIF was effectuated across an entire
competitive area and level where Employee was employed. There is no evidence in the record to
suggest that Employee was singled out; rather her position was deemed as one of those that
would be eliminated through the RIF. Consequently, I find that Employee’s claims are
unsubstantiated, and as such, fall outside the scope of OEA’s jurisdiction.

Employee further indicated that there were positions on the website following the RIF
that were of similar nature to her reduced position. This Office has previously held that it lacks
the jurisdiction to entertain any post-RIF activity which may have occurred at an agency.*’
Accordingly, I find that Agency, in conducting the instant RIF, properly followed all proper
District of Columbia statutes, regulations and laws.

ORDER

It is hereby ORDERED that Agency’s action of separating Employee pursuant to a RIF
is UPHELD.

FOR THE OFFICE:
/s/ Michelle R. Harris
Michelle R. Harris, Esq.
Senior Administrative Judge

35 Agency’ Brief (November 3, 2023).

36 Employee asserted that this occurred in April 2023. See. Employee’s Prehearing Statement (September 1, 2023).
37 Vogel v. District of Columbia Office of Planning, 944 A.2d 456 (D.C. 2008).

B Id.

3 Employee’s Prehearing Statement (September 1, 2023).

40 Williamson v. DCPS, OEA Matter No. 2401-0080-04 (January 5, 2015).
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Notice: This decision is subject to formal revision before publication in the District of Columbia Register and OEA
Website. Parties are requested to notify the Office Manager of any formal errors in order that corrections may be
made prior to publication. This notice is not intended to provide an opportunity for a substantive challenge to the

decision.
GOVERNMENT OF THE DISTRICT
OF COLUMBIA
THE OFFICE OF EMPLOYEE
APPEALS
In the Matter of: )
)
EMPLOYEE, ) OEA Matter No. J-0017-24
Employee )
) Date of Issuance: March 27, 2024
V. )
) Senior Administrative Judge
DEPARTMENT OF ) JOSEPH E. LIM, ESQ.
YOUTH REHABILITATION SERVICES )
Agency )

Andrea Comentale, Esq., Agency Representative
Harpreet Moore, Employee pro se

INITIAL DECISION

PROCEDURAL HISTORY

Employee filed a petition with the Office of Employee Appeals (“OEA”) on December
28, 2023, appealing the decision of the D.C. Department of Youth Rehabilitation Services
(“Agency”) to remove her from her position as a Supervisory Investigator in the Management
Supervisory Service effective December 22, 2023. In response to OEA’s January 2, 2024, request,
Agency submitted its answer to the appeal on January 29, 2024. The matter was assigned to me
on January 30, 2024. Because Agency’s Answer contained a Motion to Dismiss for Lack of
Jurisdiction, I ordered Employee to respond to the motion by February 20, 2024. Employee failed
to respond. However, on March 26, 2024, Employee emailed a request for her appeal to be
withdrawn. The record is closed.

JURISDICTION

The jurisdiction of the Office over this matter has not been established.
ISSUE

Should the petition be dismissed?

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS

Since Employee has voluntarily withdrawn her appeal, Employee's petition for appeal is
dismissed.

Initial Decision
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ORDER
It is hereby ORDERED that this matter is DISMISSED with prejudice.

FOR THE OFFICE: /s/ Joseph Lim
Joseph E. Lim, Esq.
Senior Administrative Judge
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so
that this Office can correct them before publishing the decision. This notice is not intended to provide an
opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE,! ) OEA Matter No. J-0022-24
Employee )
V. ) Date of Issuance: March 26, 2024
)
OFFICE OF UNIFIED COMMUNICATIONS, ) Monica Dohnji, Esq.
Agency ) Senior Administrative Judge
)

Employee, Pro Se
Madeline Terlap, Esq., Agency’s Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On January 16, 2024, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the District of Columbia Office of Unified
Communications’ (“Agency” or “OUC”) decision to terminate her from her position as a
Program Analyst, effective December 15, 2023. OEA issued a Request for Agency Answer to
Petition for Appeal on January 16, 2024. Agency filed its Answer and Motion to Dismiss on
February 15, 2024.

This matter was assigned to the undersigned on February 15, 2024. Thereafter, on
February 16, 2024, 1 issued an Order requiring Employee to address the jurisdiction issue raised
by Agency in its Answer and Motion to Dismiss. Employee’s response to the February 16, 2024,
Order on jurisdiction was due on or before March 4, 2024. Employee did not respond as required
by the February 16, 2024, Order. Due to Employee’s failure to submit a response by the
prescribed deadline, the undersigned issued an Order for Statement of Good Cause on March 5,
2024, wherein, Employee was ordered to explain her failure to respond to the February 16, 2024,
Order. Employee had until March 20, 2024, to respond to the Statement of Good Cause Order.
As of the date of this decision, Employee has not responded to this Order. The record is now
closed.

JURISDICTION

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
Initial Decision
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The jurisdiction of this Office has not been established.
ISSUE
Whether this appeal should be dismissed for failure to prosecute.

BURDEN OF PROOF

OEA Rule § 631.1, 6-B District of Columbia Municipal Regulations (“DCMR”) Ch. 600,
et seq (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance of the
evidence. “Preponderance of the evidence” shall mean:

the degree of relevant evidence that a reasonable person, considering the
record as a whole, would accept as sufficient to find that a contested fact is
more likely to be true than untrue.?

OEA Rule § 631.2 id. states:
For appeals filed under § 604.1, the employee shall have the burden of proof as to
issues of jurisdiction, including timeliness of filing. The agency shall have the

burden of proof as to all other issues.

ANALYSIS AND CONCLUSIONS OF LAW

OEA Rule 624.3, DCMR Ch. 600, et seq (December 27, 2021) grants an Administrative
Judge (““AJ”) the authority to impose sanctions upon the parties as necessary to serve the ends of
justice. The AJ “in the exercise of sound discretion may dismiss the action or rule for the
appellant” if a party fails to take reasonable steps to prosecute or defend an appeal.® Failure of a
party to prosecute or defend an appeal includes, but is not limited to, a failure to:

(a) Appear at a scheduled proceeding after receiving notice;

(b) Submit required documents after being provided with a deadline for such
submission (emphasis added); or

(©) Inform this Office of a change of address which results in correspondence being
returned.

This Office has consistently held that failure to prosecute an appeal includes a failure to
submit required documents after being provided with a deadline for such submissions.* Here,
Employee was warned in the February 16, 2024; and March 5, 2024, Orders that failure to

2 OEA Rule § 699.1.
3 OEA Rule 624.3.
4 Williams v. D.C. Public Schools, OEA Matter No. 2401-0244-09 (December 13, 2010); Brady v. Office of Public
Education Facilities Modernization, OEA Matter No. 2401-0219-09 (November 1, 2010).
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comply could result in sanctions, including dismissal. Employee did not provide a written
response to these Orders. These responses were required for a proper resolution of this matter on
its merits. Wherefore, I find that Employee’s failure to prosecute her appeal is a violation of
OEA Rule 624. Accordingly, I further find that Employee has not exercised the diligence
expected of an appellant pursuing an appeal before this Office. Therefore, this matter should be
dismissed for her failure to prosecute.

ORDER
It is hereby ORDERED that this matter be DISMISSED for Employee’s failure to
prosecute her Appeal.
FOR THE OFFICE:
/s/ Monica N. Dohnji

MONICA DOHNII, Esq.
Senior Administrative Judge
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DEPARTMENT OF EMPLOYMENT SERVICES
NOTICE OF PUBLIC MEETING
District of Columbia Poverty Commission
May 28, 2024

1pm-4pm (Hybrid) You can obtain the virtual link through Open DC 24 hours prior to
meeting start.

The Poverty Commission will have 19 Community Representatives: 11 At-large Representatives
and 8 Ward Representatives. The Commission will have 8 non-voting ex-officio members. We
will meet the fourth Tuesday of each month for our public meeting. It will be a hybrid format.
The virtual link will be provided 24 hours before the meeting. The meeting will take place from
Ipm-4pm. You can find the link located at Open DC.

The purpose of the commission is to study issues surrounding poverty; evaluate current and
previous poverty-reduction initiatives in the District and throughout the country to determine
their effectiveness; and based on the Commission’s research and evaluations, make
comprehensive and continuing recommendations to the Mayor and the Council for strengthening
and enhancing the economic status of persons in poverty in the District through initiatives that
will also improve individuals' educational, wellness, and housing outcomes.

In Person:
4058 Minnesota Ave. NE
Washington, DC 20019

Virtual:
Link will be provided 24 hours before meeting through Open DC.

AGENDA
Opening of Meeting & Roll Call 1:00pm
Chair: Dr. Marla M. Dean
IIL. Review and Approval of March 26,2024 Meeting Minutes 1:05pm
II.  Review of Committee Community Agreements &
Concept of Principled Struggle 1:10pm
Chair. E. Moses
IV.  Executive Director’s Report 1:20pm

o Commission Recruitment Update Report
o Listening Session Update Report
o  Other
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V. Chairperson’s Report 1:40pm

VI.  Discussion Items 1:50pm
A. Commission Work Plan (Subcommittee Work Time)

1. Outreach & Engagement (recruits, Commission members and
ensures the voices of those with lived experience is centered.
and partners with community and nonprofits)

2. Education (commission meetings, listening sessions and
the Eradicating Poverty Summit

3. Communication (Commission website and Internal back office
Google or MicroSoft Office sites)

4. Government Affairs (liaises and advocates for the Commission
and its recommendations with the DC Council - legislative and
DC Agencies - executive)

5. Commission Operations

B. Committee Completion of Work Plan Document 2:50pm
C. Committee Report Outs 3:10pm
VI.  Action Items 3:40pm
A. Approval of Committee Work Plans
VII.  Next Steps 3:45pm
May Meeting Site
VIII. Updates 3:50pm
IX.  Announcements 3:55pm
X. Adjournment 4:00pm
Materials Needed for Meeting:
o Agenda
o Markers

o Chart Paper
o Draft Work Plan
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DEPARTMENT OF ENERGY AND ENVIRONMENT
GREEN BUILDING ADVISORY COUNCIL

NOTICE OF PUBLIC MEETING

The Green Building Advisory Council meeting will be held on Wednesday June 5, 2024 from
2:00 p.m. to 4:00 p.m. The meeting will be held virtually via WebEx.

Below is the draft agenda for this meeting. The link for the WebEx meeting will be included in
the final agenda posted to the Green Building Advisory Council’s webpage 48 hours in advance
of the meeting at: https://doee.dc.gov/node/674392

For additional information, please contact: Jenn Hatch, Green Building Advisory Council Chair,
at (202) 527-1779 or jenn.hatch@dc.gov.

Draft Meeting Agenda

Announcements

Roundtable updates
Presentations and discussion
Adjourn

s
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DISTRICT OF COLUMBIA

BOARD OF ETHICS AND GOVERNMENT ACCOUNTABILITY

NOTICE OF PUBLIC MEETING

The District of Columbia Board of Ethics and Government Accountability will hold a meeting at the
Board of Ethics and Government Accountability, 1030 15" Street, NW, Suite 700 West, on June 6,
2024, at 12:00 p.m and virtually. Below is a draft agenda for the meeting. A final meeting agenda
will be posted on the Board’s website at www.bega.dc.gov on the day of the meeting.

Members of the public are welcome to observe the meeting virtually or in person. In order to
register for and attend the meeting virtually, please visit:

Click here to join the meeting
Meeting ID: 227 168 077 819
Passcode: Hd854x
Download Teams | Join on the web
Join by phone: 1-202-594-9550
Phone Conference ID: 237 234 388#

Questions about the meeting may be directed to bega@dc.gov.

II.

I1I.

IV.

AGENDA

Call to Order

Ascertainment of Quorum

Adoption of the Agenda/Approval of Minutes
Report by the Director of Open Government
OMA/FOIA Advice

Public Meeting Monitoring
Training/Outreach

Legislation and Litigation Update
Administrative Matters

moUO0w >

Report by the Director of Government Ethics

Update on Status of Office of Government Ethics Operations
Trainings/Outreach

Advisory Opinions/Advice

Legislative/ Rulemaking Updates

Cowp

1
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VL

VIL

VIIL.

IX.

E. Administrative Matters
F. Financial Disclosure
G. Lobbyist Registration and Reporting

Public Comment

If you would like to submit a public comment for the meeting, please submit your
comment to bega@dc.gov by 11:00 a.m. on June 6, 2024. Comments will be a part of
the record of the June 6, 2024, meeting.

Executive Session (non-public) to discuss ongoing, confidential investigations pursuant
to D.C. Official Code § 2-575(b)(14), to consult with an attorney to obtain legal advice
and to preserve the attorney-client privilege between an attorney and a public body
pursuant to D.C. Official Code § 2-575(b)(4)(A), to discuss personnel matters including
the appointment, employment, assignment, promotion, performance evaluation,
compensation, discipline, demotion, removal, or resignation of government appointees,
employees, or officials pursuant to D.C. Official Code § 2-575(b)(10), and to deliberate
on a decision in which the Ethics Board will exercise quasi-judicial functions pursuant to
D.C. Official Code § 2-575(b)(13).

Resumption of Public Meeting
Discussion of any remaining public items

Adjournment

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice@dc.gov.

2
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DEPARTMENT OF HEALTH CARE FINANCE
PUBLIC NOTICE

MEDICAID FEE SCHEDULE FOR
HOME AND COMMUNITY-BASED SERVICES WAIVER FOR INDIVIDUAL AND
FAMILY SUPPORT (IFS)

The Department of Health Care Finance (DHCF), in accordance with the requirements in 29
DCMR §§ 988.4 and 9001.2, announces publication of the Medicaid Fee Schedule setting forth
the reimbursement rates, effective July 1, 2024, for services available to participants under the
Home and Community-Based Services Waiver for the Individual and Family Support (IFS
Waiver).

The Department on Disability Services (DDS), Developmental Disabilities Administration
(DDA), operates the IFS Waiver under the supervision of DHCF. The IFS Waiver was approved
by the U.S. Department of Health and Human Services, Centers for Medicare and Medicaid
Services (CMS), for a five-year period beginning November 1, 2020, and recently amended to be
effective October 1, 2022.

DHCEF is identifying through this Public Notice the changes in the reimbursement rates for
services rendered on or after July 1, 2024, for certain IFS Waiver services listed in 29 DCMR §
9001.1. The new rates align with ID/DD waiver service rates and follow the same rate
methodology, except for Education Support Services, which is a unique service to this waiver.
The new rates include the 2024 D.C. Living Wage where required and are expressly subject to
the service and other limitations described in the IFS Waiver and applicable rules.

DHCEF is increasing the reimbursement rates for Sixteen (16) IFS Waiver services as follows: (1)
Assistive Technology Services (29 DCMR § 9015; ¢f. 29 DCMR § 1941); (2) Behavioral
Support Services (29 DCMR § 9016; ¢f. 29 DCMR § 1919); (3) Companion Services (29 DCMR
§ 9017; ¢f- 29 DCMR § 1939); (4) Creative Arts Therapies Services (29 DCMR § 9018; cf. 29
DCMR § 1918); (5) Day Habilitation Services (29 DCMR § 9019; ¢f- 29 DCMR § 1920); (6)
Employment Readiness Services (29 DCMR § 9022, ¢f. 29 DCMR §1922); (7) Family Training
Services (29 DCMR § 9023; cf. 29 DCMR § 1924); (8) Individualized Day Supports Services
(29 DCMR § 9024; cf: 29 DCMR § 1925); (9) In-Home Supports Services (29 DCMR § 9025;
cf. 29 DCMR § 1916); (10) Occupational Therapy Services (29 DCMR § 9026; cf. 29 DCMR §
1926); (11) Parenting Supports Services (29 DCMR § 9027; ¢f. 29 DCMR § 1942); (12) Physical
Therapy Services (29 DCMR § 9029; ¢f. 29 DCMR § 1928); (13) Respite Services (29 DCMR §
9030; c¢f- 29 DCMR § 1930); (14) Speech, Hearing and Language Services (29 DCMR § 9032;
cf. 29 DCMR § 1932); (15) Supported Employment Services — Individual and Small Group
Services (29 DCMR § 9033; ¢f. 29 DCMR § 1933); and (16) Wellness Services (29 DCMR §
9034; cf. 29 DCMR § 1936). To the extent that the above services are delivered remotely or as
participant directed services, DHCF reimbursement rates will align with the IFS Amendment
Waiver Year 4 rate methodology.
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For Personal Care Services (29 DCMR § 9028; c¢f. 29 DCMR § 1910) and Skilled Nursing
Services (29 DCMR § 9031; ¢f. 29 DCMR § 1931), DHCF will reimburse providers at the rates
set forth in the Medicaid Fee Schedule for the Medicaid State Plan.

These reimbursement rates for each service will be included on the Medicaid Fee Schedule for
the ID/DD Waiver/IFS Waiver and will become effective July 1, 2024. The Medicaid Fee
Schedule for the ID/DD Waiver/IFS Waiver is located on the DHCF website at https://www.dc-
medicaid.com/dcwebportal/nonsecure/feeScheduleDownload. For further information or
questions regarding this fee schedule update, please contact Bryan Balaba, Reimbursement
Analyst, DHCF, at bryan.balaba@dc.gov or via telephone at (202) 478 5925.
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DEPARTMENT OF HEALTH CARE FINANCE
PUBLIC NOTICE

MEDICAID FEE SCHEDULE FOR
HOME AND COMMUNITY-BASED SERVICES WAIVER FOR INDIVIDUALS
WITH INTELLECTUAL AND DEVELOPMENTAL DISABILITIES

The Department of Health Care Finance (DHCF), in accordance with the requirements in 29
DCMR §§ 988.4 and 1901.2, announces publication of the Medicaid Fee Schedule setting forth
the reimbursement rates, effective July 1, 2024, for services available to participants under the
Medicaid Home and Community-Based Services Waiver for Individuals with Intellectual and
Developmental Disabilities (ID/DD Waiver).

The Department on Disability Services (DDS), Developmental Disabilities Administration
(DDA), operates the ID/DD Waiver under the supervision of DHCF. The ID/DD Waiver was
renewed by the U.S. Department of Health and Human Services, Centers for Medicare and
Medicaid Services (CMS), for a five-year period beginning October 1, 2022

As required under 29 DCMR § 1901.2, DHCF is identifying through this Public Notice the
changes in the reimbursement rates for services rendered on or after July 1, 2024, for certain
ID/DD Waiver services listed in 29 DCMR § 1901.1. The new rates align with ID/DD Renewal
Waiver Year 2 rate methodology, include the 2024 D.C. Living Wage where required, and are
expressly subject to the service and other limitations described in the ID/DD Waiver and
applicable rules.

DHCEF is increasing the reimbursement rates for Nineteen (19) ID/DD Waiver services as
follows: 1) Assistive Technology Services, 29 DCMR § 1941; (2) Behavioral Support Services,
29 DCMR § 1919; (3) Companion Services, 29 DCMR § 1939; (4) Creative Arts Therapies
Services, 29 DCMR § 1918; (5) Day Habilitation Services, 29 DCMR § 1920; (6) Employment
Readiness Services, 29 DCMR § 1922; (7) Family Training Services, 29 DCMR § 1924; (8)
Host Home without Transportation Services, 29 DCMR § 1915; (9) Individualized Day Supports
Services, 29 DCMR § 1925; (10) In-Home Supports Services, 29 DCMR § 1916; (11)
Occupational Therapy Services, 29 DCMR § 1926; (12) Physical Therapy Services, 29 DCMR §
1928; (13) Residential Habilitation Services, 29 DCMR § 1929; (14) Respite Services, 29
DCMR § 1930; (15) Speech, Hearing and Language Services, 29 DCMR § 1932; (16) Supported
Employment Services — Individual and Small Group Services, 29 DCMR § 1933; (17) Supported
Living Services, 29 DCMR § 1934; (18) Parenting Support Services, 29 DCMR § 1942; and (19)
Wellness Services, 29 DCMR § 1936. To the extent that the above services are delivered
remotely, DHCF reimbursement rates will align with the ID/DD Renewal Waiver Year 2 rate
methodology.

For Personal Care Services, 29 DCMR § 1910 and Skilled Nursing Services 29 DCMR § 1931,

DHCF will reimburse providers at the rate set forth in the Medicaid Fee Schedule for the
Medicaid State Plan, and for Dental Services, 29 DCMR § 1921, DHCF will continue to
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reimburse providers at the rate set forth in the Medicaid Fee Schedule for the Medicaid State
Plan increased by twenty (20) percent.

These reimbursement rates for each service will be included on the Medicaid Fee Schedule for
the ID/DD Waiver and will become effective July 1, 2024. -. The Medicaid Fee Schedule for the
ID/DD  Waiver is located on the DHCF  website at  https:/www.dc-
medicaid.com/dcwebportal/nonsecure/feeScheduleDownload. For further information or
questions regarding this fee schedule update, please contact Bryan Balaba, Reimbursement
Analyst, DHCF, at bryan.balaba@dc.gov or via telephone at (202) 478 5925.
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DEPARTMENT OF HEALTH
PUBLIC NOTICE
D.C. Board of Chiropractic Meeting - July 16, 2024

The District of Columbia Board of Chiropractic (“Board”) hereby gives notice of its regular meeting
schedule pursuant to § 405 of the District of Columbia Health Occupation Revision Act of 1985,
effective March 25, 1986 (D.C. Law 6-99; D.C. Official Code § 3-1204.05 (b)) (2012 Repl.)
(“Act”).

The Board’s regular meetings shall now be conducted on the second Tuesday of every other month
starting on January 10, 2023. The meetings will be held from 1:30 PM to 3:30 PM and will be open
to the public from 1:30 PM until 2:30PM to discuss various agenda items and any comments and/or
concerns from the public. In accordance with Section 405(b) of the Open Meetings Amendment
Act 0of 2010, D.C. Official Code § 2-574(b), the meetings will be closed from 2:30 PM until 3:30
PM to plan, discuss, or hear reports concerning licensing issues, ongoing or planned investigations
of practice complaints, and or violations of law or regulations. The schedule of the Board’s
meetings during the next twelve-month period will be as follows:

July 16, 2024
September 10, 2024
November 12, 2024
January 14, 2025
March 11, 2025
May 13, 2025

July 8, 2025

The meetings will be held at 2201 Shannon Place, SE, Second Floor, Washington, DC 20020
unless otherwise indicated. Visit the Department of Health Events link at
http://doh.dc.gov/events and the D.C. Board of Chiropractic webpage at
https://dchealth.dc.gov/node/145992 for additional information.
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DC DEPARTMENT OF HEALTH
COMMUNITY HEALTH ADMINISTRATION

NOTICE OF FUNDING AVAILABILITY (NOFA)
FO# CHA-DC PQC-6.14.24

Perinatal Quality Collaborative

The District of Columbia, Department of Health (DC Health) is requesting proposals from
qualified applicants to provide services in the program and service areas described in this Notice
of Funding Availability (NOFA). This announcement is to provide public notice of DC Health’s
intent to make funds available for the purpose described herein. The applicable Request for
Applications (RFA) will be released under a separate announcement with guidelines for
submitting the application, review criteria and DC Health terms and conditions for applying for
and receiving funding.

Funding Opportunity Title: Perinatal Quality Collaborative
Funding Opportunity Number: FO-CHA-DC PQC-6.14.24
DC Health Administrative Unit: Community Health Administration
DC Health Program Bureau Family Health Bureau
Funding Opportunity Contact: Tiffany Gray
Public Health Analyst
pihd.dchealth@dc.gov
Funding Opportunity Description: DC Health is requesting proposals to fund operational

support for a District of Columbia perinatal quality
collaborative (PQC). The PQC will convene a team of
perinatal care providers and public health professionals
working to make measurable improvements in perinatal
health care and health outcomes through continuous quality
improvement.

Eligible Applicants Federally Qualified Health Centers (FQHCs), Not-for profit
organizations, including not-for-profit primary care clinics,
and nonprofit birthing facilities within the District of
Columbia experienced in providing operational support for
clinical quality improvement initiatives.

Anticipated # of Awards: 1

Anticipated Amount Available: $350,000
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Annual Floor Award Amount: $200,000

Annual Ceiling Award Amount: $350,000

Legislative Authorization FY25 Budget Support Act of 2024

Associated CFDA# Not Applicable

Associated Federal Award ID# Not Applicable

Cost Sharing/Match Required? No

RFA Release Date: June 14, 2024

Letter of Intent Due date: Not Applicable

Application Deadline Date: July 16, 2024

Application Deadline Time: 3:00 p.m.

Links to Additional Information about | DC Grants Clearinghouse

this Funding Opportunity https://communityaffairs.dc.gov/content/community-grant-
program#4
DC Health EGMS
https://egrantsdchealth.my.site.com/sitesigninpage

Notes:

1. DC Health reserves the right to issue addenda and/or amendments subsequent to the
issuance of the NOFA or RFA, or to rescind the NOFA or RFA.

2. Awards are contingent upon the availability of funds.

. Individuals are not eligible for DC Health grant funding.

4. Applicants must have a Tax ID#, and be registered in the federal Systems for Award
Management (SAM) with an active UEI# to be registered in DC Health’s Enterprise Grants
Management System.

(O8]
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DC DEPARTMENT OF HEALTH
COMMUNITY HEALTH ADMINISTRATION (CHA)

NOTICE OF FUNDING AVAILABILITY (NOFA)
FO# CHA-PADEDV-6.7.24

Preventing Avoidable Dental Emergency Department Visits

The District of Columbia, Department of Health (DC Health) is requesting proposals from
qualified applicants to provide services in the program and service areas described in this Notice
of Funding Availability (NOFA). This announcement is to provide public notice of DC Health’s
intent to make funds available for the purpose described herein. The applicable Request for
Applications (RFA) will be released under a separate announcement with guidelines for
submitting the application, review criteria and DC Health terms and conditions for applying for
and receiving funding.

Funding Opportunity Title: Preventing Avoidable Dental Emergency Department Visits

Funding Opportunity Number: CHA-PADEDV-6.14.24

DC Health Administrative Unit: Community Health Administration

DC Health Program Bureau Health Care Access Bureau

Funding Opportunity Contact: Deborah Vishnevsky, Oral Health Program Manager
PCORFA@dc.gov

Funding Opportunity Description: The purpose of this funding is to reduce dental-related Low

Acuity, Non-Emergent (LANE) use of Emergency
Departments (EDs), to improve effective use of dental
services, improve patient experience, and improve health
outcomes.

Eligible Applicants e Federally Qualified Health Centers (FQHC)
e Nonprofit or for-profit organizations providing
clinical services within a dental Health Professional

Shortage Areas (HPSA).
Anticipated # of Awards: 1
Anticipated Amount Available: $150,000
Annual Floor Award Amount: $130,000
Annual Ceiling Award Amount: $150,000
Legislative Authorization 42 U.S.C. § 256¢g
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FY25 Budget Support Act of 2024

Associated CFDA# 93.236
Associated Federal Award ID# T1249073
Cost Sharing/Match Required? Not applicable

RFA Release Date:

June 14, 2024

Letter of Intent Due date:

Not applicable

Application Deadline Date:

July 16, 2024

Application Deadline Time:

3:00 p.m.

Links to Additional Information about
this Funding Opportunity

DC Grants Clearinghouse
https://communityaffairs.dc.gov/content/community-grant-
program#4

DC Health EGMS
https://egrantsdchealth.my.site.com/sitesigninpage

Notes:

1. DC Health reserves the right to issue addenda and/or amendments subsequent to the
issuance of the NOFA or RFA, or to rescind the NOFA or RFA.
2. Awards are contingent upon the availability of funds.

(8]

. Individuals are not eligible for DC Health grant funding.

4. Applicants must have a DUNS #, Tax ID#, and be registered in the federal Systems for
Award Management (SAM) with an active UEI# to be registered in DC Health’s Enterprise

Grants Management System.
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INGENUITY PREP PUBLIC CHARTER SCHOOL

REQUEST FOR PROPOSALS

Teacher residency and staffing services

Ingenuity Prep Public Charter School solicits proposals for the following services:

e Teacher residency and staffing services

Full RFP available by request. All proposals must be submitted in PDF format and emailed to
bids@ingenuityprep.org no later than 5:00 PM on June 11th, 2024. No phone calls please.
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LATIN AMERICAN MONTESSORI BILINGUAL PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS

Food Service Management Company Services

Latin American Montessori Bilingual Public Charter School_is advertising the opportunity to bid
on the management of breakfast, lunch and snack programs to children enrolled at the school for
the 2024-25 school year with a possible extension of (4) one year renewals. All meals must meet
at a minimum, but are not restricted to, the USDA National School Breakfast, Lunch, and
Afterschool Snack meal pattern requirements. Additional specifications outlined in the Request
for Proposal (RFP) such as; student data, days of service, meal quality, etc. may be obtained
beginning on June 3, 2024 from Brian Nielsen at 202-726-6200 or brian.nielsen@lambpcs.org

Proposals will be accepted at 5000 14" Street, NW by July 3, 2024, not later than 3:00pm

Any bid not addressing all areas as outlined in the RFP will not be considered.
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DEPARTMENT OF LICENSING AND CONSUMER PROTECTION
D.C. Board of Architecture, Interior Design, and Landscape Architects

Monthly Meeting (Virtual)
June 7, 2024, at 9:30 a.m.

Call to Order - 9:30 a.m.
Attendance (Start of Public Session)
Comments from the Public
Review of Minutes (3/8/24)
Review Administrative Approval Applications
Education
Old Business
e Resolutions
e Legislative Updates/comments Proposed Rulemaking
e Newsletter
8. New Business
e AIA Convention June 5-8, 2024 (Walter E. Washington Convention Center 801
Mount Vernon Place NW; Washington, DC)
e NCARB 2024 Annual Meeting — Chicago, IL 6/13-15,2024
9. Review of Correspondence
10. Motion - Executive Session (Closed to the Public) D.C. Official Code § 2-575(b) (9) and (13)
to discuss complaints/legal matters, applications, and legal counsel reports.
11. Adjourn

Nk =

Join the Meeting:
https://dcnet.webex.com/dcnet/j.php?MTID=m1b5e3d39e¢380abd45d467bb08cb31b92

Password: 060724

Webinar number:
2316 036 9389

Join by phone: 1-650-479-3208; Access code: 2316 036 9389
** This meeting is governed by the Open Meetings Act. Please address any questions or

complaints arising under this meeting to the Office of Open Government
at opengovoffice@dc.gov.

006619


https://dcnet.webex.com/dcnet/j.php?MTID=m1b5e3d39e380abd45d467bb08cb31b92
mailto:opengovoffice@dc.gov

DISTRICT OF COLUMBIA REGISTER VOL. 71 - NO. 22 MAY 31, 2024

8.

9.

DEPARTMENT OF LICENSING AND CONSUMER PROTECTION
District of Columbia Barber and Cosmetology
Monthly Meeting (Virtual) - June 3, 2024, at 10 a.m.
CALL TO ORDER- 10:00 a.m. (Public Session)
ATTENDANCE
COMMENTS from the Public — (Please submit your questions in advance to

kimberly.troxler(@dc.gov, in the interest of time. Each public attendee will be allowed 2
minutes.)

EXECUTIVE SESSION - (CLOSED TO PUBLIC)
Executive Session, which is closed to the public, in order to consult with our attorneys to
seek legal advice; to discuss disciplinary matters; and to deliberate upon decisions in
adjudication actions and proceedings, as provided by D.C. Code § 2-575(b)(4)(A), § 2-
575(b)(9), and § 2-575(b)(13).

APPROVAL OF MINUTES - May 6, 2024

CORRESPONDENCE

BOARD COMMITTEES

OLD BUSINESS

NEW BUSINESS

10. RECOMMENDATIONS/ACTIONS

11. ADJOURN

Call-in toll number (US/Canada)
1-650-479-3208
Access code: 2315 345 1853
Password: June2024 (58632024 from phones)

https://dcnet.webex.com/dcnet/j.php?MTID=maf7f715250a871e¢926eb5546aadeb924

The next scheduled regular meeting is Monday, July 8, 2024, at 10 am via
Teleconference/WebEx.

** This meeting is governed by the Open Meetings Act. Please address any questions or

complaints arising under this meeting to the Office of Open Government
at opengovofficewdc.gov.
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9.

DEPARTMENT OF LICENSING AND CONSUMER PROTECTION
D.C. Board of Funeral Directors

Monthly Meeting (Virtual)
June 6, 2024, at 1 p.m.

Call to Order — 1 p.m.

Members Present

Staff Present

Comments from the Public

Approval of Minutes

Old Business

New Business

Motion — Executive Session (Closed to the Public) to consult with an attorney pursuant to
D.C. Official Code § 2-575(b)(4)(A); D.C. Official Code § 2-575(b)(9) to discuss

complaints/legal matters, applications, and legal counsel report.

Recommendations

10. Adjourn — Next Scheduled Meeting — July 11, 2024, via WebEx Events (Virtual)

To Join the Meeting

Call: 1-650-479-3208
Access code: 2316 340 0230
Attendee Link:
https://dcnet.webex.com/dcnet/;.php?MTID=m634f86eb4cde43d35fe0d248c5b7b480

** This meeting is governed by the Open Meetings Act. Please address any questions or

complaints arising under this meeting to the Office of Open Government
at opengovoffice@dc.gov.
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DISTRICT OF COLUMBIA PUBLIC CHARTER SCHOOL BOARD
NOTICE OF PUBLIC MEETING

Monday, June 17, 2024
3:00 PM - 5:00 PM

Please register for the Board Meeting Zoom Webinar at the below registration link. Due to
enhanced security features, participants will need a Zoom account to receive access to either a
Zoom link or a dial-in number.

Webinar Registration:
https://dcpesb.zoom.us/j/89872231776

Special Board Meeting Agenda

Public Meeting
Item Action

Call to Order Public Meeting No Action
Public Comment No Action
Vote to close the Public Meeting and move to a closed session to train and Vote
develop members of a public body and staff, pursuant to DC Code § 2-
575(b)(12)
Board Training on Public Comment Process No Action
Vote to end closed session and adjourn the meeting Vote

This meeting is governed by the Open Meetings Act. Please address any questions or complaints
arising under this meeting to the Office of Open Government at opengovoffice(@dc.gov.
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ROCKETSHIP DC PUBLIC CHARTER SCHOOLS
NOTICE OF INTENT TO ENTER A SOLE SOURCE CONTRACT
Change Summer
Rocketship DC Public Charter Schools will be entering into a sole source contract for summer

camp enrichment with Change Summer for the following reasons: mission-aligned overnight

summer camp experience, a focus on developing social and emotional skills, and trained
instructors. Questions: cliburd@rsed.org
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ROOTS PUBLIC CHARTER SCHOOL, INC (RPCS)
REQUEST FOR PROPOSALS

Special Education Teacher/Coordinator

Roots Public Charter School is seeking a Special Education Teacher/Coordinator with knowledge of IDEA,
the expertise required to design and implement student IEPs and 504 plans, and record data for OSSE & DC
Public Charter School Board using the Special Programs platform, etc. In addition, the applicant will be
expected to communicate/collaborate with faculty and parents regarding the student's progress and academic
goals; prepare and implement detailed student-centered lesson plans which are informed by data and the
student’s IEP; plan and participate in IEP meetings, and confer with SPED consultants. Applicant must be
willing to work during the extended school year (ESY), if necessary. Candidate must have a Master's
Degree in Special Education, experience identifying and working with multiple disabilities, and the ability to
evaluate students accurately and objectively. Three-year contract applicable. For more info, call RPCS
Principal at 202-882-8073. Resumes will be received until June 14, 2024 at Spm. Scheduled interviews will
be held on_June 17, 2024. Please submit resume and cover letter to rkuykendall@rootspcs.org
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OFFICE OF THE SECRETARY OF THE DISTRICT OF COLUMBIA
RECOMMENDATIONS FOR APPOINTMENTS AS NOTARIES PUBLIC

Notice is hereby given that the following named persons have been recommended for
appointment as Notaries Public in and for the District of Columbia, effective on or after
August 1, 2024.

Comments on these potential appointments should be submitted, in writing, to the Office of
Notary Commissions and Authentications, 441 4™ Street, NW, Suite 810 South, Washington,
D.C. 20001 within seven (7) days of the publication of this notice in the D.C. Register on
May 31, 2024. Additional copies of this list are available at the above address or the

website of the Office of the Secretary at www.os.dc.gov.

006625



DISTRICT OF COLUMBIA REGISTER VOL. 71 - NO. 22 MAY 31, 2024

D.C. Office of the Secretary Effective: August 1, 2024
Recommendations for Appointments as DC Notaries Public Page 2 of 8

Ali Daniel Shareefa Halloran Sage, LLP

1717 Pennsylvania Avenue, NW, 20006

Suite 425
Allen Rodnika A. RSC Electrical & Mechanical Contractors, Inc

6035 Dix Street, NE 20019
Bailey-Creamer Tammie Nykole Self

3989 Alabama Avenue, SE 20020
Belt Teria Consortium for Sustainable Workforce

201 Massachusetts Avenue, NE, 20002

Suite B1
Brathwaite Diane Justice Federal Credit Union

145 N Street, NE 20530
Brown Brenda Marie Congressional Federal Credit Union

441 2nd Street, SW 20515
Brown Doriun Doriun Brown, LLC

1844 T Street, SE 20020
Burke-Slaughter Myra F. Steptoe

1330 Connecticut Avenue, NW 20036
Cain Joan V. Planet Depos LLC

1100 Connecticut Avenue, NW, 20036

Suite 950
Castle Phyllis Equal Employment Opportunity Commission

131 M Street, NE 20507
Caudle-Sanders Martrella Self

3908 S Street, SE 20020
Clark Jonathan The Carlyle Group

1001 Pennsylvania Avenue, NW, 20004

Suite 220 South

Combs Brian The UPS Store
5614 Connecticut Avenue, NW 20015
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Cunningham April M. Foley & Lardner LLP

3000 K Street, NW, Suite 600 20007
Davis Jayne A. Department of Human Services

64 New York Avenue, NE, Suite 20002

5514
Diggs Shayla A. Roca Authentications

1701 Pennsylvania Avenue, NW, 20006

Suite 200
Dozier Karen M. Self (Dual)

233 S Street, NE, Unit A 20002
Enyiema Atara Shirlan Wells Fargo Bank

600 Maryland Avenue, SW 20024
Graham Lakeisha Self

1630 Columbia Road, NW, #203 20009
Gray Johnnie Patrick Wells Fargo Bank

600 Maryland Avenue, SW 20024
Guevara-Lopez Jonathan Brian Wells Fargo Bank

801 Pennsylvania Avenue, NW 20004
Hangsin Seda H. Crowley Hoge & Fein, P.C.

2911 Albemarle Street, NW 20008
Hawkins Tiara North Capitol Collaborative

3230 Pennsylvania Avenue, SE, 20020

Suite 202
Hodge Deidre Elise Wilson Export-Import Bank of the United States

811 Vermont Avenue, NW 20571
Howell DeAndre Rason The UPS Store 7421

921 H Street, NE 20002
Jackson Lisa Parker Self (Dual)

1220 Decatur Street, NW 20011
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Jenkins Rahni The Geller Law Group

1250 Connecticut Avenue, NW, 20036

Suite 700
Johnson Arlene Renee Self

1803 3rd Street, NE 20002
Johnson Mark Ronald The UPS Store

921 H Street, NE 20002
Johnson Shawn McClendon Center

1629 K Street, NW, Suite 1100 20006
Johnson Sondra MedStar Georgetown University Hospital

3800 Reservoir Road, NW 20007
Johnson Tritina Barnes & Thornburg

555 12th Street, NW, Suite 1200 20004
Jordan Devaughn WSP, USA

1250 23rd Street, NW, Suite 300 20037
Kennedy Mechen Varie Labor Credit Union

200 Constitution Avenue, NW 20210
Kohn-Murphy Aidan Self

4431 46th Street, NW 20016
Leake-Cherry Trinetta Truist

1445 New York Avenue, NW, 4th 20005

Floor
Lee Jeanetta M. US Department of Justice

145 N Street, NE, Suite 12E.1411A 20002
Lopez Alejandra MCN Build

1214 28th Street, NW 20007
Lusby Theresa United States Capitol Police

119 D Street, NE 20510
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Recommendations for Appointments as DC Notaries Public Page S of 8
Lyons Dion R. Novo Properties
519 11th Street, SE 20003
Meaney Caitlin S. CloudHQ
1212 New York Avenue, NW, Suite 20005
1000
Miles LaTonya District of Columbia Rental Housing
Commission
441 4th Street, NW, Suite 1140B- 20001
North
Mitchell Darnell Industrial Bank
3443 Benning Road, NE 20019
Monahan Jacqueline Self
4501 Connecticut Avenue, NW, 20008
#1112
Moss Matthew Riley Planet Depos
1100 Connecticut Avenue, NW, 20036
Suite 950
Mukamuhirwa Violette TD Bank
4849 Wisconsin Avenue, NW 20016
Newby Collecha Self
1367 Congress Street, SE 20032
Newby Paula A. Wilson Sonsini Goodrich & Rosati
1700 K Street, NW, Fifth Floor 20006
Norton Lori Marie A&O Shearman
1101 New York Avenue, NW 20005
Peterson Laurel Gallaudet University
800 Florida Avenue, NE 20002
Rajah Cornesha ReedSmith
1301 K Street, NW, East Tower, 20005
Suite 1000
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Rasheed Jihad Self
502 20th Street, NE 20002
Roberts Hilary Paige Bruner American Farmland Trust
1150 Connecticut Avenue, NW, 20036
Suite 600
Robine Michelle Accelerant Law

4315 50th Street, NW, Suite 100 20016

Salazar-Partida Natalia Abigail Motion Law

1201 Connecticut Avenue, NW, 20036

Suite 200E
Scott Maliaka DC Metropolitan Police Department

441 4th Street, NW, Suite 1060 20001
Sherrill Nancy EJF Real Estate Company

1428 U Street, NW 20009
Sivak Jennie Gallaudet University

800 Florida Avenue, NE 20002
Smith Felicia Institute on Taxation and Economic Policy

1200 18th Street, NW, Suite 675 20036
Smith Tierra D. Battino & Sokolow PLLC

1213 33rd Street, NW 20007
Soler Jose Carlos Bank of America

3100 14th Street, NW, Suite 101 20010
Spencer Charlotte E. Blank Rome LLP

1825 Eye Street, NW 20006
Spencer Cynthia A. Self (Dual)

4722 3rd Street, NW, #2 20005
Steptoe Carolyn Cecelia Self (Dual)

6101 Sixteenth Street, NW, #604 20011
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Swain

Talley

Thomas

Thomas

Thomas

Thomas

Thompson

Tolver

Villagra

Walker

White

Wilson

Woods

Wright

Tina N.

Jason Matthew

Adrian L.

Dorothy Marie

Jennelle

Syga

Tinisha

Christine Lynette

Alvaro

Makayla

Tristan Taylor

S. Jaene'

Rebecca Ann

Robert D.

District Department of Transportation

250 M Street, SE

Self
4500 Reed Terrace, SE

District Electrical Services
1100 New Jersey Avenue, SE,
Suite1000

Self
2827 Newton Street, NE

Self
1348 Euclid Street, NW, #104

Self
1510 Wisconsin Avenue, NW, Unit
#231

Self (Dual)
1400 Irving Street, NW, #232

Self
46 Galveston Street, SW, #202

Calvin Cafritz Enterprises
1828 L Street, NW, Suite 703

Self
3750 Jamison Street, NE, #115

20003

20019

20003

20018

20009

20007

20010

20032

20036

20018

Kumi Construction Management Corp

5335 Wisconsin Avenue, NW

Self
2011 Bunker Hill Road, NE, #B

McKinsey & Company, Inc.

20015

20018

1200 Nineteenth Street, NW, Suite 20036

1000

Allied Title & Escrow
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1100 Vermont Avenue, NW, Suite 20005

500
Xue Maryann Aiwu Wiley Rein, LLP

2050 M Street, NW 20036
Young Alease Helena Self

5815 8th Street, NE 20011
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WASHINGTON LEADERSHIP ACADEMY PUBLIC CHARTER SCHOOL
NOTICE OF INTENT TO ENTER SOLE SOURCE CONTRACT

Student Data Services

Washington Leadership Academy Public Charter School (PCS) intends to enter to enter

a sole source contract with EmpowerK12 for student data services. The decision to conduct

a sole source agreement was due to the specific needs of the school for student data analysis,
dashboards, and support that can only be met by EmpowerK 12 with their specialized expertise.
The anticipated cost of this contract is $26,000 annually, with renewals for up to five years.

If you have any questions, or for additional information, please email csears@wlapcs.org no later
than 4:00pm on Friday, June 14, 2024.
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WASHINGTON LEADERSHIP ACADEMY PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS
Special Education Services

I. Overview

Washington Leadership Academy Public Charter School (WLA) is seeking bids to
provide special education services for its high school in Washington, DC. The deadline to
respond to the RFP is June 14, 2024, at 5Spm. Contact — Christina Marino, 3015 4th St NE,
Washington, DC 20017, 240-580-3371.

I1. Background and Scope

Washington Leadership Academy Public Charter School (WLA) operates a public charter

high school located at 3015 4th St NE, Washington, DC 20017. WLA is seeking proposals

for related services (including occupational therapy, behavior support services, speech services,
physical therapy services, etc.), support hours, and service tracking compliance for high school
students with identified disabilities. Services take place at WLA’s campus on a weekly basis for
School Year 2024-2025.

I1I. RFP Response Outline

Please include the following in your response:
« Rate/hour/service
« Qualifications of service providers
« Licenses
« References of other DC charter schools, if available
« Date of availability

IV. Submission Deadline and Method
Responses to this RFP must be received on or before 5:00 PM, June 14, 2024. Responses must
be submitted by email to Christina Marino at cmarino@wlapcs.org.

V. Questions
Please direct all questions regarding this RFP and the program for which the services will
be delivered, via email, to Christina Marino at cmarino@wlapcs.org.

VI. Selection Criteria

The organization selected will meet required basic qualifications and represent the best
value for WLA, combining price and overall service quality, including considerations for the
proposer’s overall experience, reputation, and expertise.

VII. Timeline

Publication of RFP: May 31, 2024
Proposal due date: June 14, 2024
Contract dates: 2024-2025 school year
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DEPARTMENT OF YOUTH REHABILITATION SERVICES
NOTICE OF FUNDING AVAILABILITY

Credible Messenger Initiative

This Request for Applications (RFA) announces the agency’s intention to invest in community-
based organizations to provide the most rigorous, effective, appropriate supports and services for
our youth. The Department of Youth Rehabilitation Services (DYRS) seeks eligible entities to
provide transformative mentoring and family engagement services to DYRS youth and their
families. DYRS encourages applicants with unique proposal ideas for rehabilitation as we seek to
innovate the breadth and extent of services provided to our youth and their families. DYRS
anticipates selecting multiple entities to participate for a period of one year — starting October 1,
2024 — with the flexibility to renew awards for up to three years — pending awardee performance
and availability of funding. Entities seeking funding will receive awards of approximately
$100,000 to $500,000. Proposed budgets should be reasonable and reflect, to the best of their
ability, accurate expenses to be incurred during the award period.

Beginning 5/31/2024, the full text of the Request for Applications (RFA) will be available on the
DYRS website. A person may obtain a copy of this RFA by any of the following means:

Download from the DYRS website, www.dyrs.dc.gov. Select the Doing Business
with DYRS tab and click on the request for applications link.

Email a request to CMIRFA25@dc.gov with “Request copy of Credible Messenger
Initiative RFA” in the subject line.

Write DYRS at 450 H Street, NW 7th Floor, Washington, DC 20001, “Attn: DYRS
Grants — FY 25 Credible Messenger Initiative RFA” on the outside of the envelope.

The deadline for application submissions is 7/08/2024, at 4:30 p.m. All applications must be
submitted through the ZoomGrants system.

Eligibility: All the checked institutions below may apply for these grants.

DX}-Nonprofit organizations, including those with IRS 501(c)(3) or 501(c)(4) determinations
DX{]-Faith-based organizations

DX-Government agencies

[X]-Universities/educational institutions

DX)-Private Enterprises

For additional information regarding this RFA, write to: CMIRFA25@dc.gov
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

BZA Application No. 20567-A
Hillsdale College
227 Massachusetts Avenue, NE (Square 756, Lot 49)

HEARING DATE (20567): April 27, 2022
DECISION DATE (20567): April 27, 2022
ORDER ISSUANCE DATE (20567): May 3, 2022

DECISION DATE (20567-A): May 15, 2024

SUMMARY ORDER ON REQUEST FOR
TWO-YEAR TIME EXTENSION

ORIGINAL APPLICATION. In Application No. 20567, the Board of Zoning Adjustment (“Board”
or “BZA”) approved the request by Hillsdale College (the “Applicant”) for area variances from
the FAR and height requirements of Subtitle G §§ 702.1 and 703.1, pursuant to Subtitle G §
101.5 and Subtitle G § 1002. The Board issued Order No. 20567 on May 3, 2022 (the
“Order,” Exhibit 3). Pursuant to Subtitle Y § 604.11, the Order became effective ten days after
issuance. Pursuant to Subtitle Y § 702.1, the Order was valid for two years from the time it
became final.

REQUEST FOR TWO-YEAR TIME EXTENSION. On March 13, 2024, the Applicant submitted a
request that the Board grant a two-year extension of Order No. 20567. (Exhibit 4.)

NOTICE OF THE REQUEST. Pursuant to Subtitle Y §§ 705.2(a), the Applicant provided proper

and timely notice of the request for time extension to the parties to the underlying case. (Exhibit
4.)

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 6C.

ANC REPORT. The ANC did not submit a written report into the record.

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
time extension. (Exhibit 6.)

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT”) REPORT. DDOT did not submit a
written report into the record.
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CONCLUSIONS

This request for extension is pursuant to Subtitle Y § 705 of the Zoning Regulations, which
permits the Board to extend the time periods in Subtitle Y § 702.1 for good cause shown upon
the filing of a written request by the applicant before the expiration of the approval.

Pursuant to Subtitle Y § 705.2(a), the Applicant shall serve on all parties to the application and
all parties shall be allowed 30 days to respond. Pursuant to Subtitle Y § 705.2(b), the Applicant
shall demonstrate that there is no substantial change in any of the material facts upon which the
Board based its original approval of the application. Finally, under Subtitle Y § 705.2(c), good
cause for the extension must be demonstrated with substantial evidence of one or more of the
following criteria: (1) An inability to obtain sufficient project financing due to economic and
market conditions beyond the applicant’s reasonable control; (2) an inability to secure all
required governmental agency approvals by the expiration date of the Board’s order because of
delays that are beyond the applicant’s reasonable control; or (3) the existence of pending
litigation or such other condition, circumstance, or factor beyond the applicant’s reasonable
control.

Based upon the record before the Board and having given great weight to the appropriate
recommendations and reports filed in this case, the Board finds that the Applicant has met the
criteria of Subtitle Y § 705.2 to extend the validity of the underlying order.

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting
an application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating
future applications.

DECISION

It is therefore ORDERED that the request for a two-year time extension to the validity of the Board’s
approval in Order No. 20567 is hereby APPROVED, and the Order shall be valid until May 3,
2026

VOTE: 4-0-1 (Frederick L. Hill, Lorna L. John, Carl H. Blake, and Robert E. Miller to
APPROVE, Chrishaun S. Smith not present, not participating)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 21, 2024

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

BZA ORDER NO. 20567-A
PAGE NO. 2
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

BZA Application No. 20584-A
King’s Creek, LLC
2329 Champlain Street, NW (Square 2563, Lot 113)

HEARING DATE (20584): March 23, 2022
DECISION DATE (20584): March 23, 2022
ORDER ISSUANCE DATE (20584): March 30, 2022
DECISION DATE (20584-A): May 15, 2024

SUMMARY ORDER ON REQUEST FOR
TWO-YEAR TIME EXTENSION

ORIGINAL APPLICATION. In Application No. 20584, the Board of Zoning Adjustment (“Board”
or “BZA”) approved the request by King’s Creek, LLC (the “Applicant”) for:
e Special exception from the floor area ratio requirements of Subtitle K § 701.1, pursuant to
Subtitle K § 716 and Subtitle X § 901.2
e Special exception from the maximum permitted building height and story requirements of
Subtitle K § 702.1, pursuant to Subtitle K § 716 and Subtitle X § 901.2
e Special exception from the lot occupancy requirements of Subtitle K § 703.1, pursuant to
Subtitle K § 716 and Subtitle X § 901.2
e Special exception from the court requirements of Subtitle K § 706.1, pursuant to Subtitle K
§ 716 and Subtitle X § 901.2

The Board issued Order No. 20584 on March 30, 2022 (the “Order,” Exhibit 5). Pursuant to
Subtitle Y § 604.11, the Order became effective ten days after issuance. Pursuant to Subtitle Y §
702.1, the Order was valid for two years from the time it became final.

REQUEST FOR TWO-YEAR TIME EXTENSION. On March 29, 2024, the Applicant submitted a
request that the Board grant a two-year extension of Order No. 20584. (Exhibits 2-3.)

NOTICE OF THE REQUEST. Pursuant to Subtitle Y §§ 705.2(a), the Applicant provided proper and
timely notice of the request for time extension to the parties to the underlying case. (Exhibit 2.)

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 1C.

ANC REPORT. The ANC did not submit a written report into the record.
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ANC 1C07 Commissioner Jake Faleschini submitted a letter in support of the time extension.
(Exhibit 8.)

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
time extension. (Exhibit 7.)

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT”) REPORT. DDOT did not submit a
written report into the record.

CONCLUSIONS

This request for extension is pursuant to Subtitle Y § 705 of the Zoning Regulations, which permits
the Board to extend the time periods in Subtitle Y § 702.1 for good cause shown upon the filing
of a written request by the applicant before the expiration of the approval.

Pursuant to Subtitle Y § 705.2(a), the Applicant shall serve on all parties to the application and all
parties shall be allowed 30 days to respond. Pursuant to Subtitle Y § 705.2(b), the Applicant shall
demonstrate that there is no substantial change in any of the material facts upon which the Board
based its original approval of the application. Finally, under Subtitle Y § 705.2(c), good cause for
the extension must be demonstrated with substantial evidence of one or more of the following
criteria: (1) An inability to obtain sufficient project financing due to economic and market
conditions beyond the applicant’s reasonable control; (2) an inability to secure all required
governmental agency approvals by the expiration date of the Board’s order because of delays that
are beyond the applicant’s reasonable control; or (3) the existence of pending litigation or such
other condition, circumstance, or factor beyond the applicant’s reasonable control.

Based upon the record before the Board and having given great weight to the appropriate
recommendations and reports filed in this case, the Board finds that the Applicant has met the
criteria of Subtitle Y § 705.2 to extend the validity of the underlying order.

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting an
application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating future
applications.

DECISION
It is therefore ORDERED that the request for a two-year time extension to the validity of the Board’s
approval in Order No. 20584 is hereby APPROVED, and the Order shall be valid until March 30,
2026.

VOTE: 4-0-1 (Frederick L. Hill, Lorna L. John, Carl H. Blake, and Robert E. Miller to
APPROVE, Chrishaun S. Smith not present, not participating)

BZA ORDER NO. 20584-A
PAGE NO. 2
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BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 21, 2024
PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL

TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

BZA ORDER NO. 20584-A
PAGE NO. 3
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

BZA Application No. 20649-A
Tim Geishecker and Andres Conseugra
2316 20th Street, NW (Square 2540, Lot 284)

HEARING DATE (20649): April 6, 2022
DECISION DATE (20649): April 6, 2022
ORDER ISSUANCE DATE (20649): April 11, 2022
DECISION DATE (20649-A): May 15, 2024

SUMMARY ORDER ON REQUEST FOR
ONE-YEAR TIME EXTENSION

ORIGINAL APPLICATION. In Application No. 20649, the Board of Zoning Adjustment (“Board”
or “BZA”) approved the request by Tim Geishecker and Andres Conseugra (the “Applicants”)
for a special exception from the lot occupancy requirements of Subtitle F § 304.1, pursuant to
Subtitle F § 5201 and Subtitle X § 901.2, and a special exception from the rear yard requirements
of Subtitle F § 305.1, pursuant to Subtitle F § 5201 and Subtitle X § 901.2 to construct a rear,
three-story deck and cellar level addition to an existing, attached, three-story with cellar,
principal residential building in the RA-2 zone. The Board issued Order No. 20649 on April
11, 2022 (the “Order,” Exhibit 4.). Pursuant to Subtitle Y § 604.11, the Order became effective
ten days after issuance. Pursuant to Subtitle Y § 702.1, the Order was valid for two years from
the time it became final.

REQUEST FOR ONE-YEAR TIME EXTENSION. On April 2, 2024, the Applicant submitted a
request that the Board grant a one-year extension of Order No. 20649. (Exhibits 1-3.)

NOTICE OF THE REQUEST. Pursuant to Subtitle Y §§ 705.2(a), the Applicants provided proper
and timely notice of the request for time extension to the parties to the underlying case. (Exhibit
5.

PARTIES. The parties to this case were the Applicants and Advisory Neighborhood Commission
("ANC") 1C.

ANC REPORT. The ANC did not submit a report to the record for this time extension
application.

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
time extension. (Exhibit 6.)

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT?”) REPORT. DDOT did not submit a
report to the record for this time extension application.
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CONCLUSIONS

This request for extension is pursuant to Subtitle Y § 705 of the Zoning Regulations, which
permits the Board to extend the time periods in Subtitle Y § 702.1 for good cause shown upon
the filing of a written request by the applicant before the expiration of the approval.

Pursuant to Subtitle Y § 705.2(a), the Applicant shall serve on all parties to the application and
all parties shall be allowed 30 days to respond. Pursuant to Subtitle Y § 705.2(b), the Applicant
shall demonstrate that there is no substantial change in any of the material facts upon which the
Board based its original approval of the application. Finally, under Subtitle Y § 705.2(c), good
cause for the extension must be demonstrated with substantial evidence of one or more of the
following criteria: (1) An inability to obtain sufficient project financing due to economic and
market conditions beyond the applicant’s reasonable control; (2) an inability to secure all
required governmental agency approvals by the expiration date of the Board’s order because of
delays that are beyond the applicant’s reasonable control; or (3) the existence of pending
litigation or such other condition, circumstance, or factor beyond the applicant’s reasonable
control.

Based upon the record before the Board and having given great weight to the appropriate
recommendations and reports filed in this case, the Board finds that the Applicants have met the
criteria of Subtitle Y § 705.2 to extend the validity of the underlying order.

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting
an application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating
future applications.

DECISION
It is therefore ORDERED that the request for a one-year time extension to the validity of the Board’s
approval in Order No. 20649 is hereby APPROVED, and the Order shall be valid through April
11, 2025.

VOTE: 4-0-1 (Frederick L. Hill, Lorna L. John, Carl H. Blake, and Robert E. Miller to
APPROVE; Chrishaun S. Smith not present, not participating)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 23, 2024
PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.
BZA ORDER NO. 20649-A
PAGE NO. 2
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

BOARD OF ZONING ADJUSTMENT

BZA Application No. 20824
Rupsha 2011, LLC
4226 Rear 6th Street, SE (Square 6208, Lot 823)

HEARING DATE: December 22, 2022; October 25 and November 8, 2023; February
14, April 10 and May 15, 2024!
DECISION DATE: May 15, 2024
SUMMARY ORDER

RELIEF REQUESTED. The application requests the following relief in order to subdivide the
existing tax lot, and to construct nine new, attached, and semi-detached, two-story, principal
dwelling units in the RA-1 zone:
e Special Exception under the new residential development requirements of Subtitle U §
421, pursuant to Subtitle X § 901.2
e Special Exception from the parking space location requirements of Subtitle C § 710.2(c),
pursuant to Subtitle C § 710.2 and Subtitle X § 901.2
e Area Variance from the new alley record lot requirements of Subtitle C § 306.1(a)(b),
pursuant to Subtitle X § 1002
The zoning relief requested in this case was self-certified. (Exhibit 85 (Revised).)?

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 8E, the “affected ANC” pursuant to Subtitle Y §§ 101.8 and 403.5(b) of the Zoning
Regulations (Title 11 of the DCMR, Zoning Regulations of 2016, to which all references are made
unless otherwise specified).

NOTICE OF THE APPLICATION AND PUBLIC HEARING. The Board of Zoning Adjustment (the
"Board") referred the application to the appropriate agencies and provided proper and timely
notice of the public hearing in accordance with Subtitle Y § 402.1.

! The application was originally scheduled for the December 14, 2022 Public Hearing. The hearing was postponed
several times at the Applicant and ANC’s requests.

2 The original application proposed to build a new 33-unit apartment house and requested use and area variance
relief as well as special exceptions. The project was then significantly revised to subdivide the tax lot and construct
nine new attached and semi-detached principal dwelling units. The application was further amended to withdraw
special exception relief from the side yard setback requirements of Subtitle F § 5100.1(c) for Lot A at the north side
of the property.
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ANC REPORT. The ANC'’s final report indicated that at a regularly scheduled, properly noticed
public meeting on May 6, 2024, at which a quorum was present, the ANC voted to support the
amended application. (Exhibit 94.) The ANC report acknowledged the Applicant’s agreement
with the Sunshine Early Learning Center regarding safety measures for the school’s population
during construction. (Exhibit 94A.) The ANC also stated while they support the project, the ANC
raised concerns regarding housing affordability and encouraged the Applicant to consider offering
one of the units at an affordable rate.

Previous ANC reports expressed opposition to the project, raising issues regarding housing
affordability, safety of children from nearby schools, as well as parking and traffic concerns.
(Exhibits 59, 77.)

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a supplemental report recommending
approval of the amended application, following additional testimony by the Applicant and revised
plans. (Exhibit 84.)

Previous OP reports recommended denial or requested additional information from the Applicant.
(Exhibits 34, 67, 71.)

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT”) REPORT. DDOT submitted a
supplemental report indicating that it had no objection to the amended application because it

concluded that the relief would not result in any adverse impacts to the District’s transportation
network. (Exhibit 55.)

DDOT submitted an earlier report indicating it had no objection to the initial proposal for an
apartment house. (Exhibit 35.)

DC FIRE AND EMS (“FEMS”) REPORT. FEMS submitted a letter stating the Office of the Fire
Marshal had no comments on the amended application. (Exhibit 72.)

DISTRICT DEPARTMENT OF PUBLIC WORKS (“DPW”) REPORT. DPW submitted a report stating
there should be no issues with trash collection for the amended proposed development as long as
alley access is not restricted. (Exhibit 56.)

PERSONS IN SUPPORT. The Board received two letters from Sandra Seegars in support of the
amended application. (Exhibits 60, 78.)

CONCLUSIONS

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting an
application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating future
applications.

BZA ORDER NO. 20824
PAGE NO. 2
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Based upon the record before the Board, and having given great weight to the appropriate reports
and recommendations filed in this case, the Board concludes that the Applicant has met the burden
of proof that the requested special exception and variance relief can be granted because:
e [t is in harmony with the general purpose and intent of the Zoning Regulations and Map;
o It will not tend to affect adversely the use of neighboring property;
e Pursuant to Subtitle X § 901.2(c), the relief satisfies the specified conditions for special
exception relief;
e There exists an exceptional or extraordinary situation or condition related to the property;
e The exceptional condition creates a practical difficulty, in the case of an area variance, or
an undue hardship, in the case of a use variance, in complying with the Zoning Regulations;
e The relief can be granted without substantial detriment to the public good; and
e The relief can be granted without substantially impairing the intent, purpose, and integrity
of the zone plan as embodied in the Zoning Regulations and Map.

DECISION

Based on the case record and the testimony at the hearing, the Board concludes that the applicant
has satisfied the burden of proof for the requested relief:
e Special Exception under the new residential development requirements of Subtitle U §
421, pursuant to Subtitle X § 901.2
e Special Exception under Subtitle C § 710.2 from the parking space location requirements
of Subtitle C § 710.2 (¢), pursuant to Subtitle X § 901.2
e Area Variance from the new alley record lot requirements of Subtitle C § 306.1(a)(b),
pursuant to Subtitle X § 1002

Accordingly, it is ORDERED that the application is GRANTED consistent with the plans shown
in Exhibit 81 of the record, as required under Subtitle Y §§ 604.9 and 604.10.

VOTE: 3-0-2 (Frederick L. Hill, Lorna L. John, and Joseph S. Imamura to APPROVE;
Carl H. Blake and Chrishaun S. Smith not participating)
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 21, 2024

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

BZA ORDER NO. 20824
PAGE NO. 3
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PURSUANT TO 11 DCMR SUBTITLE Y § 702.1, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS, UNLESS, WITHIN SUCH TWO-YEAR PERIOD, AN
APPLICATION FOR A BUILDING PERMIT FOR THE ERECTION OR ALTERATION
APPROVED IS FILED WITH THE DEPARTMENT OF BUILDINGS FOR THE PURPOSE OF
SECURING A BUILDING PERMIT, OR A REQUEST FOR A TIME EXTENSION
PURSUANT TO SUBTITLE Y § 705 IS FILED PRIOR TO THE EXPIRATION OF THE TWO-
YEAR PERIOD AND THE REQUEST IS GRANTED. PURSUANT TO SUBTITLE Y § 703.14,
NO OTHER ACTION, INCLUDING THE FILING OR GRANTING OF AN APPLICATION
FOR A MODIFICATION PURSUANT TO SUBTITLE Y §§ 703 OR 704, SHALL TOLL OR
EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR SUBTITLE Y § 604, APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR THE
RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE. AN
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE BOARD
AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE
BOARD OF ZONING ADJUSTMENT.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.

BZA ORDER NO. 20824
PAGE NO. 4
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

BZA Application No. 21112
The Heritage Foundation
415 374 Street, N.E., 416 4™ Street, N.E., and 424 4™ Street, N.E.
(Square 780, Lot 43, 62, and 810)

HEARING DATE: May 8, 2024
DECISION DATE: May 8, 2024
SUMMARY ORDER

RELIEF REQUESTED. The application requests the following relief in order to permit accessory
parking lots in the RF-1/CAP zone:

e Special Exception under the accessory parking requirements of Subtitle U § 203.1(k),
pursuant to Subtitle X § 901.2

e Area Variance from the special exception use requirements of Subtitle U § 203.1(k)(8)(A),
pursuant to Subtitle X § 1002

e Area Variance from the special exception use requirements of Subtitle U § 203.1(k)(8)(B),
pursuant to Subtitle X § 1002

The zoning relief requested in this case was self-certified. (Exhibit 4.)

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 6C, the “affected ANC” pursuant to Subtitle Y §§ 101.8 and 403.5(b) of the Zoning
Regulations (Title 11 of the DCMR, Zoning Regulations of 2016, to which all references are made
unless otherwise specified).

NOTICE OF THE APPLICATION AND PUBLIC HEARING. The Board of Zoning Adjustment (the
"Board") referred the application to the appropriate agencies and provided proper and timely
notice of the public hearing in accordance with Subtitle Y § 402.1.

ANC REPORT. The ANC’s report indicated that at a regularly scheduled, properly noticed public
meeting on April 10, 2024, at which a quorum was present, the ANC voted to support the
application with a condition limiting approval to a 10-year period. (Exhibit 30.) The Board
adopted the recommended condition as part of this order.
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OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
application with a continuation of the conditions from the previous approval, except the term limit
in Condition No. 1. (Exhibit 24.) The Board adopted the prior conditions in this order.

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT?”) REPORT. DDOT did not submit a
report to the record for this application.

OTHER _AGENCY INPUT. The D.C. Department of Housing and Community Development
(“DHCD”) submitted an email noting that the project will not have an adverse impact on the
community. (Exhibit 27.)

The Architect of the Capitol (“AOC”) report concluded that AOC has no objections to the
application. (Exhibit 28.)

CONCLUSIONS

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting an
application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating future
applications.

Based upon the record before the Board, and having given great weight to the appropriate reports
and recommendations filed in this case, the Board concludes that the Applicant has met the burden
of proof that the requested special exception and variance relief can be granted because:
e It is in harmony with the general purpose and intent of the Zoning Regulations and Map;
e It will not tend to affect adversely the use of neighboring property;
e Pursuant to Subtitle X § 901.2(c), the relief satisfies the specified conditions for special
exception relief;
e There exists an exceptional or extraordinary situation or condition related to the property;
e The exceptional condition creates a practical difficulty, in the case of an area variance, or
an undue hardship, in the case of a use variance, in complying with the Zoning Regulations;
e The relief can be granted without substantial detriment to the public good; and
e The relief can be granted without substantially impairing the intent, purpose, and integrity
of the zone plan as embodied in the Zoning Regulations and Map.

DECISION

Based on the case record and the testimony at the hearing, the Board concludes that the applicant
has satisfied the burden of proof for the requested relief:
e Special Exception under the accessory parking requirements of Subtitle U § 203.1(k),
pursuant to Subtitle X § 901.2
e Area Variance from the special exception use requirements of Subtitle U § 203.1(k)(8)(A),
pursuant to Subtitle X § 1002

BZA ORDER NO. 21112
PAGE NO. 2
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Area Variance from the special exception use requirements of Subtitle U § 203.1(k)(8)(B),
pursuant to Subtitle X § 1002

Accordingly, it is ORDERED that the application is GRANTED subject to the following
CONDITIONS:

1.

2.

10.

11.

12.

13.

Approval shall be for a period of ten (10) years from the final date of this Order.
The number of parking spaces shall not exceed 55.

The lots shall be cleaned daily.

All parts of the lots shall be kept free of trash and debris.

The Applicant shall maintain a liaison person to ensure that the lots operate with minimal
impact on the community. The Applicant shall provide the community with the liaison’s
contact information so that they can reach the contact person to express any concerns about
the operation of the lots.

The lots shall be available for use between 7:00 p.m. and 8:00 a.m. and on weekends and
holidays by those community members located within 200 feet of the subject property.

Wheel stops shall be maintained at the top of each parking space.

Landscaping shall be maintained in a healthy growing condition and in a neat and orderly
appearance. The Applicant shall maintain all trees in the landscaped area at the center of
each lot. The Applicant may also install additional landscaping.

All areas devoted to driveways, access lanes, and parking areas shall be maintained with a
material forming an all-weather surface. The applicant shall consider and use pervious
materials should any repair work become necessary that requires the removal of the existing
paving.

No vehicle or any part thereof shall be permitted to project over any lot or building line, or
on or over the public space.

No other use shall be conducted from or upon the premises and no other structure other than
an attendant's shelter shall be erected or used upon the premises unless such use or structure
is otherwise permitted in the zone district in which the parking lot is located.

Any lighting used to illuminate the accessory parking spaces shall be arranged so that its
direct rays are confined to the surface of the parking lot.

Signage shall be posted on the property, to include a telephone number, identifying the
Heritage Foundation as the point of contact

BZA ORDER NO. 21112
PAGE NO. 3
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VYOTE: 5-0-0 (Frederick L. Hill, Lorna L. John, Carl H. Blake, Chrishaun S. Smith, and
Tammy M. Stidham to APPROVE)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 21, 2024

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

PURSUANT TO 11 DCMR SUBTITLE Y § 702.2, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN SIX MONTHS, UNLESS THE USE APPROVED IN THIS ORDER IS
ESTABLISHED WITHIN SUCH SIX-MONTH PERIOD.

PURSUANT TO 11 DCMR SUBTITLE A § 303, THE PERSON WHO OWNS, CONTROLS,
OCCUPIES, MAINTAINS, OR USES THE SUBJECT PROPERTY, OR ANY PART
THERETO, SHALL COMPLY WITH THE CONDITIONS IN THIS ORDER, AS THE SAME
MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE BOARD OF
ZONING ADJUSTMENT. FAILURE TO ABIDE BY THE CONDITIONS IN THIS ORDER,
IN WHOLE OR IN PART SHALL BE GROUNDS FOR THE REVOCATION OF ANY
BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS
ORDER.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.

BZA ORDER NO. 21112
PAGE NO. 4
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

BOARD OF ZONING ADJUSTMENT

BZA Application No. 21114
Sharon Momenian-Schneider, Trustee, and Betty H. Dinarte, Trustee
3413 14th Street, NW (Square 2836, Lot 119)

HEARING DATE: May 15, 2024
DECISION DATE: May 15, 2024
SUMMARY ORDER

RELIEF REQUESTED. The application requests the following relief in order to construct a rear
stair addition to an existing, attached, four-story with basement, mixed use building in the MU-4
zone:
e Special Exception from the lot occupancy requirements of Subtitle G § 210.1, pursuant to
Subtitle G § 5200.1 and Subtitle X § 901.2

The zoning relief requested in this case was self-certified. (Exhibit 4.)

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 1A, the “affected ANC” pursuant to Subtitle Y §§ 101.8 and 403.5(b) of the Zoning
Regulations (Title 11 of the DCMR, Zoning Regulations of 2016, to which all references are
made unless otherwise specified).

NOTICE OF THE APPLICATION AND PUBLIC HEARING. The Board of Zoning Adjustment (the
"Board") referred the application to the appropriate agencies and provided proper and timely
notice of the public hearing in accordance with Subtitle Y § 402.1.

ANC REPORT. The ANC did not submit a report to the record.

The Board received letters from the ANC 1A Chair Dieter Lehmann Morales and the ANC 1A
Housing Justice and Zoning Committee Chair Max Ewart noting the ANC decided not to
formally vote on the application. (Exhibits 23, 24.)

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
application. (Exhibit 19.)

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT?”) REPORT. DDOT did not submit a
report to the record.
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OTHER _PUBLIC INPUT. Justin Schaber and Madalina Pruna, residents of the adjacent
condominium building to the north, testified at the May 15, 2024 Public Hearing regarding
concerns about the potential uses of the property and related impacts.

CONCLUSIONS

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting
an application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating
future applications.

Based upon the record before the Board, and having given great weight to the appropriate reports
and recommendations filed in this case, the Board concludes that the Applicant has met the
burden of proof that the requested special exception relief can be granted because:
e Itis in harmony with the general purpose and intent of the Zoning Regulations and Map;
o It will not tend to affect adversely the use of neighboring property; and
e Pursuant to Subtitle X § 901.2(c), the relief satisfies the specified conditions for special
exception relief.

DECISION

Based on the case record and the testimony at the hearing, the Board concludes that the applicant
has satisfied the burden of proof for the requested relief:
e Special Exception from the lot occupancy requirements of Subtitle G § 210.1, pursuant to
Subtitle G § 5200.1 and Subtitle X § 901.2

Accordingly, it is ORDERED that the application is GRANTED consistent with the plans
shown in Exhibit 6 of the record, as required under Subtitle Y §§ 604.9 and 604.10.

VOTE: 4-0-1 (Frederick L. Hill, Lorna L. John, Carl H. Blake, and Robert E. Miller to
APPROVE; Chrishaun S. Smith not present, not participating)
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 21, 2024

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

BZA ORDER NO. 21114
PAGE NO. 2
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PURSUANT TO 11 DCMR SUBTITLE Y § 702.1, THIS ORDER SHALL NOT BE VALID
FOR MORE THAN TWO YEARS, UNLESS, WITHIN SUCH TWO-YEAR PERIOD, AN
APPLICATION FOR A BUILDING PERMIT FOR THE ERECTION OR ALTERATION
APPROVED IS FILED WITH THE DEPARTMENT OF BUILDINGS FOR THE PURPOSE
OF SECURING A BUILDING PERMIT, OR A REQUEST FOR A TIME EXTENSION
PURSUANT TO SUBTITLE Y § 705 IS FILED PRIOR TO THE EXPIRATION OF THE
TWO-YEAR PERIOD AND THE REQUEST IS GRANTED. PURSUANT TO SUBTITLE Y
§ 703.14, NO OTHER ACTION, INCLUDING THE FILING OR GRANTING OF AN
APPLICATION FOR A MODIFICATION PURSUANT TO SUBTITLE Y §§ 703 OR 704,
SHALL TOLL OR EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR SUBTITLE Y § 604, APPROVAL OF AN APPLICATION
SHALL INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION
FOR THE CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION
THERETO) OR THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR
STRUCTURE. AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION,
RENOVATION, OR ALTERATION ONLY IN ACCORDANCE WITH THE PLANS
APPROVED BY THE BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED
FROM TIME TO TIME BY THE BOARD OF ZONING ADJUSTMENT.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION,
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT
BE TOLERATED. VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.

BZA ORDER NO. 21114
PAGE NO. 3
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

BOARD OF ZONING ADJUSTMENT

BZA Application No. 21115
Asa and Whitney Davis
5714 8th Street, N.W. (Square 2989, Lot 61)

HEARING DATE: May 8, 2024
DECISION DATE: May 8, 2024
SUMMARY ORDER

RELIEF REQUESTED. The application requests the following relief in order to construct a third
story with roof deck to an existing attached two-story with basement principal dwelling unit in the
RF-1 zone:
e Special Exception under Subtitle E § 204.4 from the roof top and upper floor element
requirements of Subtitle E § 204.1, pursuant to Subtitle X § 901.2

The zoning relief requested in this case was self-certified. (Exhibits 5 and 13.)

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 4D, the “affected ANC” pursuant to Subtitle Y §§ 101.8 and 403.5(b) of the Zoning
Regulations (Title 11 of the DCMR, Zoning Regulations of 2016, to which all references are made
unless otherwise specified).

NOTICE OF THE APPLICATION AND PUBLIC HEARING. The Board of Zoning Adjustment (the
"Board") referred the application to the appropriate agencies and provided proper and timely
notice of the public hearing in accordance with Subtitle Y § 402.1.

ANC REPORT. The ANC’s report indicated that at a regularly scheduled, properly noticed public
meeting on April 17, 2024, at which a quorum was present, the ANC voted to support the
application. (Exhibit 20.) The ANC report raised no issues or concerns.

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
application. (Exhibit 19.)

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT?”) REPORT. DDOT did not submit a
report to the record for this application.
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CONCLUSIONS

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting an
application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating future
applications.

Based upon the record before the Board, and having given great weight to the appropriate reports
and recommendations filed in this case, the Board concludes that the Applicant has met the burden
of proof that the requested special exception relief can be granted because:
e [t is in harmony with the general purpose and intent of the Zoning Regulations and Map;
e [t will not tend to affect adversely the use of neighboring property; and
e Pursuant to Subtitle X § 901.2(c), the relief satisfies the specified conditions for special
exception relief.

DECISION

Based on the case record and the testimony at the hearing, the Board concludes that the applicant
has satisfied the burden of proof for the requested relief:
e Special Exception under Subtitle E § 204.4 from the roof top and upper floor element
requirements of Subtitle E § 204.1, pursuant to Subtitle X § 901.2

Accordingly, it is ORDERED that the application is GRANTED consistent with the plans shown
in Exhibit 7 of the record, as required under Subtitle Y §§ 604.9 and 604.10.

VOTE: 5-0-0 (Frederick L. Hill, Lorna L. John, Carl H. Blake, Chrishaun S. Smith, and
Tammy M. Stidham to APPROVE)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 21, 2024

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

PURSUANT TO 11 DCMR SUBTITLE Y § 702.1, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS, UNLESS, WITHIN SUCH TWO-YEAR PERIOD, AN
APPLICATION FOR A BUILDING PERMIT FOR THE ERECTION OR ALTERATION
APPROVED IS FILED WITH THE DEPARTMENT OF BUILDINGS FOR THE PURPOSE OF

BZA ORDER NO. 21115
PAGE NO. 2
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SECURING A BUILDING PERMIT, OR A REQUEST FOR A TIME EXTENSION
PURSUANT TO SUBTITLE Y § 705 IS FILED PRIOR TO THE EXPIRATION OF THE TWO-
YEAR PERIOD AND THE REQUEST IS GRANTED. PURSUANT TO SUBTITLE Y § 703.14,
NO OTHER ACTION, INCLUDING THE FILING OR GRANTING OF AN APPLICATION
FOR A MODIFICATION PURSUANT TO SUBTITLE Y §§ 703 OR 704, SHALL TOLL OR
EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR SUBTITLE Y § 604, APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR THE
RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE. AN
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE BOARD
AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE
BOARD OF ZONING ADJUSTMENT.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.

BZA ORDER NO. 21115
PAGE NO. 3

006656



DISTRICT OF COLUMBIA REGISTER VOL. 71 - NO. 22 MAY 31, 2024

GOVERNMENT OF THE DISTRICT OF COLUMBIA

BOARD OF ZONING ADJUSTMENT
BZA Application No. 21116

1306 Longfellow Street, N.W. (Square 2801, Lot 58)

HEARING DATE: May 15, 2024
DECISION DATE: May 15, 2024
SUMMARY ORDER

RELIEF REQUESTED. The application requests the following relief in order to construct a rear
addition to an existing, attached, two-story with basement principal dwelling unit in the R-3
zone:

e Special Exception under the rear addition requirements of Subtitle D § 207.5,
pursuant to Subtitle X § 901.2

The zoning relief requested in this case was self-certified. (Exhibit 6.)

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 4E, the “affected ANC” pursuant to Subtitle Y §§ 101.8 and 403.5(b) of the Zoning
Regulations (Title 11 of the DCMR, Zoning Regulations of 2016, to which all references are
made unless otherwise specified).

NOTICE OF THE APPLICATION AND PUBLIC HEARING. The Board of Zoning Adjustment (the
"Board") referred the application to the appropriate agencies and provided proper and timely
notice of the public hearing in accordance with Subtitle Y § 402.1.

ANC REPORT. The ANC’s report indicated that at a regularly scheduled, properly noticed public
meeting on April 23, 2024, at which a quorum was present, the ANC voted to support the
application. (Exhibit 23.) The ANC report raised no issues or concerns with approval, however
the report contained no vote count or signatures.

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
application. (Exhibit 19.)

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT?”) REPORT. DDOT did not submit a
report to the record for this application.

006657



DISTRICT OF COLUMBIA REGISTER VOL. 71 - NO. 22 MAY 31, 2024

CONCLUSIONS

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting
an application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating
future applications.

Based upon the record before the Board, and having given great weight to the appropriate reports
and recommendations filed in this case, the Board concludes that the Applicant has met the
burden of proof that the requested special exception relief can be granted because:
e [t is in harmony with the general purpose and intent of the Zoning Regulations and Map;
e [t will not tend to affect adversely the use of neighboring property; and
e Pursuant to Subtitle X § 901.2(c), the relief satisfies the specified conditions for special
exception relief.

DECISION

Based on the case record and the testimony at the hearing, the Board concludes that the applicant
has satisfied the burden of proof for the requested relief:

e Special Exception under the rear addition requirements of Subtitle D § 207.5, pursuant to Subtitle
X §901.2

Accordingly, it is ORDERED that the application is GRANTED consistent with the plans
shown in Exhibit 8 of the record, as required under Subtitle Y §§ 604.9 and 604.10, subject to the
following CONDITION:

1. The Applicant shall construct a 6-foot-high privacy fence around the rear and side lot lines at
the rear of the property.

VOTE: 4-0-1 (Frederick L. Hill, Lorna L. John, Carl H. Blake, and Robert E. Miller to
APPROVE; Chrishaun S. Smith not present, not participating)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 23, 2024

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

BZA ORDER NO. 21116
PAGE NO. 2
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PURSUANT TO 11 DCMR SUBTITLE Y § 702.1, THIS ORDER SHALL NOT BE VALID
FOR MORE THAN TWO YEARS, UNLESS, WITHIN SUCH TWO-YEAR PERIOD, AN
APPLICATION FOR A BUILDING PERMIT FOR THE ERECTION OR ALTERATION
APPROVED IS FILED WITH THE DEPARTMENT OF BUILDINGS FOR THE PURPOSE
OF SECURING A BUILDING PERMIT, OR A REQUEST FOR A TIME EXTENSION
PURSUANT TO SUBTITLE Y § 705 IS FILED PRIOR TO THE EXPIRATION OF THE
TWO-YEAR PERIOD AND THE REQUEST IS GRANTED. PURSUANT TO SUBTITLE Y
§ 703.14, NO OTHER ACTION, INCLUDING THE FILING OR GRANTING OF AN
APPLICATION FOR A MODIFICATION PURSUANT TO SUBTITLE Y §§ 703 OR 704,
SHALL TOLL OR EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR SUBTITLE Y § 604, APPROVAL OF AN APPLICATION
SHALL INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION
FOR THE CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION
THERETO) OR THE RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR
STRUCTURE. AN APPLICANT SHALL CARRY OUT THE CONSTRUCTION,
RENOVATION, OR ALTERATION ONLY IN ACCORDANCE WITH THE PLANS
APPROVED BY THE BOARD AS THE SAME MAY BE AMENDED AND/OR MODIFIED
FROM TIME TO TIME BY THE BOARD OF ZONING ADJUSTMENT.

PURSUANT TO 11 DCMR SUBTITLE A § 303, THE PERSON WHO OWNS, CONTROLS,
OCCUPIES, MAINTAINS, OR USES THE SUBJECT PROPERTY, OR ANY PART
THERETO, SHALL COMPLY WITH THE CONDITION IN THIS ORDER, AS THE SAME
MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE BOARD OF
ZONING ADJUSTMENT. FAILURE TO ABIDE BY THE CONDITION IN THIS ORDER,
IN WHOLE OR IN PART SHALL BE GROUNDS FOR THE REVOCATION OF ANY
BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY ISSUED PURSUANT TO THIS
ORDER.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION,
HARASSMENT BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS
PROHIBITED BY THE ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT
BE TOLERATED. VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.

BZA ORDER NO. 21116
PAGE NO. 3

006659



DISTRICT OF COLUMBIA REGISTER VOL. 71 - NO. 22 MAY 31, 2024

GOVERNMENT OF THE DISTRICT OF COLUMBIA

BOARD OF ZONING ADJUSTMENT

BZA Application No. 21117
RSSN Associates, LP and Atelier Verre, LLC!
1228 ' 31st Street, NW (Square 1208, Lot 879)

HEARING DATE: May 15, 2024
DECISION DATE: May 15, 2024
SUMMARY ORDER

RELIEF REQUESTED. The application requests the following relief in order to permit a massage
establishment on the second floor of an existing, semi-detached, two-story with basement, office
building in the MU-4 zone:
e Special Exception under the massage establishment requirements of Subtitle U §
513.1(h), pursuant to Subtitle X § 901.2

The zoning relief requested in this case was self-certified. (Exhibit 4.)

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 2E, the “affected ANC” pursuant to Subtitle Y §§ 101.8 and 403.5(b) of the Zoning
Regulations (Title 11 of the DCMR, Zoning Regulations of 2016, to which all references are made
unless otherwise specified).

NOTICE OF THE APPLICATION AND PUBLIC HEARING. The Board of Zoning Adjustment (the
"Board") referred the application to the appropriate agencies and provided proper and timely
notice of the public hearing in accordance with Subtitle Y § 402.1.

ANC REPORT. The ANC’s report indicated that at a regularly scheduled, properly noticed public
meeting on April 1, 2024, at which a quorum was present, the ANC voted to support the
application. (Exhibit 21.) The ANC report raised no issues or concerns.

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
application. (Exhibit 25.)

DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT?”) REPORT. DDOT did not submit a
report to the record.

! The Applicant confirmed at the public hearing that the owner of the subject property is Hamilton Court, LLC, as
shown in the supplemental filings in Exhibits 28 and 30.
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PERSONS IN SUPPORT. The Board received three letters from clients in support of the application.
(Exhibits 15-17.)

CONCLUSIONS

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting an
application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating future
applications.

Based upon the record before the Board, and having given great weight to the appropriate reports
and recommendations filed in this case, the Board concludes that the Applicant has met the burden
of proof that the requested special exception relief can be granted because:
e [t is in harmony with the general purpose and intent of the Zoning Regulations and Map;
¢ It will not tend to affect adversely the use of neighboring property; and
e Pursuant to Subtitle X § 901.2(c), the relief satisfies the specified conditions for special
exception relief.

DECISION

Based on the case record and the testimony at the hearing, the Board concludes that the applicant
has satisfied the burden of proof for the requested relief:
e Special Exception under the massage establishment requirements of Subtitle U §
513.1(h), pursuant to Subtitle X § 901.2

Accordingly, it is ORDERED that the application is GRANTED consistent with the plans shown
in Exhibit 6 of the record, as required under Subtitle Y §§ 604.9 and 604.10.

VOTE: 4-0-1 (Frederick L. Hill, Lorna L. John, Carl H. Blake, and Robert E. Miller to
APPROVE; Chrishaun S. Smith not present, not participating)

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT
A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 21, 2024

PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

BZA ORDER NO. 21117
PAGE NO. 2
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PURSUANT TO 11 DCMR SUBTITLE Y § 702.2, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN SIX MONTHS, UNLESS THE USE APPROVED IN THIS ORDER IS
ESTABLISHED WITHIN SUCH SIX-MONTH PERIOD.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.

BZA ORDER NO. 21117
PAGE NO. 3
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GOVERNMENT OF THE DISTRICT OF COLUMBIA

BOARD OF ZONING ADJUSTMENT

BZA Application No. 21120
Megan Fowler and Sam Freund
1308 Perry Street, NE (Square 3967, Lot 86)

HEARING DATE: Applicant waived the right to a public hearing
DECISION DATE: May 15, 2024 (Expedited Review Calendar)
SUMMARY ORDER

RELIEF REQUESTED. The application requests the following relief in order to convert an existing
detached, accessory garage, to an accessory dwelling unit, of existing detached, two-story,
principal dwelling unit in the R-1B zone:
e Special Exception from the accessory building area requirements of Subtitle D § 5003.1,
pursuant to Subtitle D § 5201.1 and Subtitle X § 901.2
e Special Exception from the accessory building side yard requirements of Subtitle D § 5005.1,
pursuant to Subtitle D § 5201.1 and Subtitle X § 901.2

The zoning relief requested in this case was self-certified. (Exhibit 20.)

PARTIES. The parties to this case were the Applicant and Advisory Neighborhood Commission
("ANC") 5B, the “affected ANC” pursuant to Subtitle Y §§ 101.8 and 403.5(b) of the Zoning
Regulations (Title 11 of the DCMR, Zoning Regulations of 2016, to which all references are made
unless otherwise specified).

EXPEDITED REVIEW. Pursuant to 11 DCMR Subtitle Y § 401, this application was tentatively
placed on the Board of Zoning Adjustment (the "Board" or "BZA") expedited review calendar for
decision as a result of the Applicant’s waiver of its right to a hearing. No objections to expedited
review consideration were made by any person or entity entitled to do so under Subtitle Y §§ 401.7
and 401.8.

NOTICE OF THE APPLICATION AND PUBLIC HEARING. The Board referred the application to the

appropriate agencies and provided proper and timely notice of the public hearing in accordance
with Subtitle Y § 402.1.

ANC REPORT. The ANC did not submit a written report into the record.

OFFICE OF PLANNING (“OP”) REPORT. OP submitted a report recommending approval of the
application. (Exhibit 32.)
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DISTRICT DEPARTMENT OF TRANSPORTATION (“DDOT”) REPORT. DDOT did not submit a
written report into the record.

PERSONS IN SUPPORT. The Board received one letter in support from Commissioner Nandini Sen
(SMD 5B02). (Exhibit 33.)

CONCLUSIONS

Pursuant to Subtitle Y § 604.3, the order of the Board may be in summary form where granting an
application when there was no party in opposition. As a summary order, it does not constitute
binding legal precedent on the Board and shall not be considered by the Board in evaluating future
applications.

Based upon the record before the Board, and having given great weight to the appropriate reports
and recommendations filed in this case, the Board concludes that the Applicant has met the burden
of proof that the requested special exception relief can be granted because:
e It is in harmony with the general purpose and intent of the Zoning Regulations and Map;
¢ It will not tend to affect adversely the use of neighboring property; and
e Pursuant to Subtitle X § 901.2(c), the relief satisfies the specified conditions for special
exception relief.

DECISION

Based on the case record and the testimony at the hearing, the Board concludes that the applicant
has satisfied the burden of proof for the requested relief:
e Special Exception from the accessory building area requirements of Subtitle D § 5003.1,
pursuant to Subtitle D § 5201.1 and Subtitle X § 901.2
e Special Exception from the accessory building side yard requirements of Subtitle D § 5005.1,
pursuant to Subtitle D § 5201.1 and Subtitle X § 901.2

Accordingly, it is ORDERED that the application is GRANTED consistent with the plans shown
in Exhibit 26 and Exhibit 27 (permit set) of the record, as required under Subtitle Y §§ 604.9 and
604.10,
VOTE: 4-0-1 (Frederick L. Hill, Lorna L. John, Carl H. Blake, and Robert E. Miller to
APPROVE, Chrishaun S. Smith not present, not participating)
BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT

A majority of the Board members approved the issuance of this order.

FINAL DATE OF ORDER: May 21, 2024

BZA ORDER NO. 21120
PAGE NO. 2
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PURSUANT TO 11 DCMR SUBTITLE Y § 604.11, NO ORDER OF THE BOARD SHALL
TAKE EFFECT UNTIL TEN (10) DAYS AFTER IT BECOMES FINAL PURSUANT TO
SUBTITLE Y § 604.7.

PURSUANT TO 11 DCMR SUBTITLE Y § 702.1, THIS ORDER SHALL NOT BE VALID FOR
MORE THAN TWO YEARS, UNLESS, WITHIN SUCH TWO-YEAR PERIOD, AN
APPLICATION FOR A BUILDING PERMIT FOR THE ERECTION OR ALTERATION
APPROVED IS FILED WITH THE DEPARTMENT OF BUILDINGS FOR THE PURPOSE OF
SECURING A BUILDING PERMIT, OR A REQUEST FOR A TIME EXTENSION
PURSUANT TO SUBTITLE Y § 705 IS FILED PRIOR TO THE EXPIRATION OF THE TWO-
YEAR PERIOD AND THE REQUEST IS GRANTED. PURSUANT TO SUBTITLE Y § 703.14,
NO OTHER ACTION, INCLUDING THE FILING OR GRANTING OF AN APPLICATION
FOR A MODIFICATION PURSUANT TO SUBTITLE Y §§ 703 OR 704, SHALL TOLL OR
EXTEND THE TIME PERIOD.

PURSUANT TO 11 DCMR SUBTITLE Y § 604, APPROVAL OF AN APPLICATION SHALL
INCLUDE APPROVAL OF THE PLANS SUBMITTED WITH THE APPLICATION FOR THE
CONSTRUCTION OF A BUILDING OR STRUCTURE (OR ADDITION THERETO) OR THE
RENOVATION OR ALTERATION OF AN EXISTING BUILDING OR STRUCTURE. AN
APPLICANT SHALL CARRY OUT THE CONSTRUCTION, RENOVATION, OR
ALTERATION ONLY IN ACCORDANCE WITH THE PLANS APPROVED BY THE BOARD
AS THE SAME MAY BE AMENDED AND/OR MODIFIED FROM TIME TO TIME BY THE
BOARD OF ZONING ADJUSTMENT.

IN ACCORDANCE WITH THE D.C. HUMAN RIGHTS ACT OF 1977, AS AMENDED, D.C.
OFFICIAL CODE § 2-1401.01 ET SEQ. (ACT), THE DISTRICT OF COLUMBIA DOES NOT
DISCRIMINATE ON THE BASIS OF ACTUAL OR PERCEIVED: RACE, COLOR,
RELIGION, NATIONAL ORIGIN, SEX, AGE, MARITAL STATUS, PERSONAL
APPEARANCE, SEXUAL ORIENTATION, GENDER IDENTITY OR EXPRESSION,
FAMILIAL STATUS, FAMILY RESPONSIBILITIES, MATRICULATION, POLITICAL
AFFILIATION, GENETIC INFORMATION, DISABILITY, SOURCE OF INCOME, OR
PLACE OF RESIDENCE OR BUSINESS. SEXUAL HARASSMENT IS A FORM OF SEX
DISCRIMINATION WHICH IS PROHIBITED BY THE ACT. IN ADDITION, HARASSMENT
BASED ON ANY OF THE ABOVE PROTECTED CATEGORIES IS PROHIBITED BY THE
ACT. DISCRIMINATION IN VIOLATION OF THE ACT WILL NOT BE TOLERATED.
VIOLATORS WILL BE SUBJECT TO DISCIPLINARY ACTION.

BZA ORDER NO. 21120
PAGE NO. 3
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