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AN ACT

D.C. ACT 25-661

IN THE COUNCIL. OF THE DISTRICT OF COLUMBIA

DECEMBER 31, 2024

To amend the Ballpark Omnibus Financing and Revenue Act of 2004 to clarify the use of the
Ballpark Revenue Fund and to establish the Ballpark Preservation and Improvement
Fund; and to make conforming amendments.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COCLUMBIA, That this
act may be cited as the “Ballpark Budget and Maintenance Amendment Act of 2024,

Sec. 2. The Balipark Omnibus Financing and Revenue Act of 2004, effective April 8,
2005 (D.C. Law 15-320; D.C. Official Code § 10-1601.01 ef seq.), is amended as follows:
(a) Section 102 (D.C. Official Code § 10-1601.02) is amended as follows:
(1) Subsection (a) is amended to read as follows:
“(a) For purposes of this section, the term:
“(1) “Ballpark” shall have the meaning specified in D.C. Official Code § 47-
2002.05(a)(1).
“(2) “Ballpark Revenue Bonds” shall have the same meaning as the term “bonds”
in section 103(a)(2).”.
(2) Subsection (b) is amended as follows:
~ (A) Strike the phrase “identified by any provision of District of Columbia
law to be paid into the fund” and insert the phrase “identified by any provision of District of
Columbia law to be paid into the Ballpark Revenue Fund” in its place.

(B) Strike the phrase “pursuant to a lease of the ballpark™ and insert the
phrase “pursuant to a lease of the ballpark until the Ballpark Revenue Bonds have been
defeased” in its place.

(C) Strike the phrase “The Mayor, or any District government agency or
instrumentality that has been designated by the Mayor,” and insert the phrase “Until October 1,
2023, the Mayor, or any District government agency or instrumentality that has been designated
by the Mayor,” in its place.

(3) Subsection (¢) is amended as follows:

(A) Paragraph (7) is amended by striking the phrase “upgrades to Robert

F. Kennedy Stadium or the new ballpark after its construction has been completed;” and

1
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inserting the phrase “upgrades to Robert F, Kennedy Stadium prior to the opening of the new
ballpark;” in its place.

(B) A new paragraph (7A) is added to read as follows:

“(7A)A) To directly pay the costs of the District’s obligation under the balipark
lease for maintenance, repairs, and capital improvements to the ballpark, beginning in Fiscal
Year 2025 and continuing annually each fiscal year thereafter until the Ballpark Revenue Bonds
are defeased, a transfer of $1,500,000 from the Ballpark Revenue Fund to the Washington
Convention and Sports Authority (*Authority™) is authorized;

“(B) The Ballpark Revenue Fund shall be used for this purpose only after
the Authority has first used the Authority’s funds, including the annual transfer provided for in
subparagraph (A) of this paragraph and excess reserves, to pay these costs;”.

(4) A new subsection (c-1) is added to read as follows:

*(c-1) The Ballpark Revenue Fund shall not be used to pledge and create a security
interest in the funds in the Ballpark Revenue Fund, or any sub-account or sub-accounts within
the Ballpark Revenue Fund, to finance any additional bonds.”.

(5) A new subsection (e) is added to read as follows:

“(e) Any Ballpark Revenue Fund balance remaining after the Ballpark Revenue Bonds
have been defeased and the requirements of subsection (d) of this section have been met shall be
transferred to the Ballpark Preservation and Improvement Fund, established by section 102a.”,

(b) A new section 102a is added to read as follows:

“Sec. 102a. Ballpark Preservation and Improvement Fund.

“(a)(1) There is established as a special fund the Ballpark Preservation and Improvement
Fund (“Fund”), which shall be administered by the Office Chief Financial Officer (“OCF0”) in
accordance with this section.

“(2) The OCFO shall creafe a sub-account within the Fund for each revenue type
to be deposited into the Fund pursuant to subsection (b) of this section and shall allocate the
deposits to the appropriate sub-account.

“(3) The OCFO shall advance funds to the Washington Convention and Sports
Authority (“Authority”) after the Authority has submitied documentation of planned
encumbrances and expenditures consistent with the purposes provided in subsection (¢)(1) of this
section.

“(4) The OCFO shall advance funds to the Washington Nationals Youth Baseball
Academy after it has submitted documentation of planned encumbrances and expenditures
consistent with the purposes provided in subsection (¢)(2) of this section and such encumbrances
and expenditures have been approved by the Office of Deputy Mayor for Planning and Economic
Development (“DMPED”),

“(b) Beginning when the requirements of section 102(e) have been met, revenue from the
following sources shall be deposited in the Fund:
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“(1) All receipts from the ballpark sales taxes collected pursuant to D.C. Official
Code § 47-2002.05 except that if said ballpark sales taxes collected in any fiscal year exceed
110% of the ballpark sales taxes collected in the previous fiscal year, the amount in excess of
110% shall not be deposited in the Fund but shall be deposited in the General Fund of the
District of Columbia;

“(2) Any rent paid pursuant to a lease of the ballpark;

“(3) Amounts collected pursuant to D.C. Official Code § 47-2501(a-2); and

“(4) Any balance remaining in the Ballpark Revenue Fund, established by section
102.

“(c)(1) Money in the Fund shall be used for the District’s obligations under the ballpark
lease for the maintenance, repairs, and_capital improvements of the ballpark;

“(2) Money in the Fund may be used for capital improvement of the Nationals
Academy if requested by the Washington Nationals Youth Baseball Academy and approved by
DMPED,

“(3) Money in the Fund may be used for debt service to support borrowing for
capital improvements to the ballpark.

“(d)(1) The money deposited into the Fund but not expended in a fiscal year shall not
revert to the unassigned fund balance of the General Fund of the District of Columbia at the end
of a fiscal year, or at any other time.,

“(2) Subject to authorization in an approved budget and financial plan, any funds
appropriated in the Fund shall be continually available without regard to fiscal year limitation.

“(¢) By March 1 of each year, the Authority shall submit a report to the Mayor and to the
Council that details expenditures from the Fund for the prior fiscal year and planned spending
from the Fund in the current and next four years.

“(1) For the purposes of this section, the term “Ballpark Revenue Bonds™ shall have the
same meaning as the term “bonds” in section 103(a)(2).”.

Sec. 3. Title 47 of the District of Columbia Official Code is amended as follows:
(a) Section 47-2002.05 is amended as follows:
(1) Subsection (a) is amended by adding new paragraphs (1A) and (1B) to read as
follows:
“(1A) “Ballpark Preservation and Improvement Fund” means the fund established
by § 10-1601.02a.
“(1B) “Ballpark Revenue Bonds™ shall have the same meaning as the term
“bonds” in § 10-1601.03(a)2).
(2) The lead-in language of subsection (d) is amended by striking the phrase
“shall be deposited into one or more accounts within the Ballpark Revenue Fund” and inserting
the phrase “shall be deposited into one or more accounts within the Ballpark Revenue Fund until
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the requirements of § 10-1601.02(e) have been met, at which time the following revenues shall
be deposited in the Ballpark Preservation and Improvement Fund” in its place.

{(b) Section 47-2501(a-2) is amended by striking the phrase “deposited in the Ballpark
Revenue I'und established by section 102 of the Ballpark Omnibus Financing and Revenue Act
of 2004, passed on reconsideration on December 21, 2004 (Re-enrolled version of Bill 15-1028)”
and inserting the phrase “deposited in the Ballpark Revenue Fund established by § 10-1601.02(b)
until the requirements of § 10-1601.02(e) have been met, at which time this amount shall be
deposited in the Ballpark Preservation and Improvement Fund established by § 10-1601.02a” in
its place.

Sec. 4. Applicability.

This act shall become applicable upon the execution and Council approval of a Iease
amendment agreement between the District and the Washington Nationals Stadium, LLC that
extends the current lease agreement through February 28, 2054,

Sec. 5. Fiscal impact statement.

The Council adopts the fiscal impact statement in the committee report as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec, 6. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto) and a 30-day period of congressional review
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as provided in section 602(c)(1) of the District of Columbia Home Rule Act, approved December
24,1973 (87 Stat. 813; D.C. Official Code § 1-206.02(c)(1)).

T Dprr—

Cleftman

Council of the District of Columbia

UNSTGNED

Mayor
District of Columbia

December 24,2024
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AN ACT

D.C. ACT 25-670

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMEER 31, 2024

To authorize, on an emergency basis due to congressional review, the Deputy Mayor for
Planning and Economic Development to provide grant funding to a technology incubator
in the District.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Deputy Mayor for Planning and Economic Development Technology
Incubator Grant Congressional Review Emergency Amendment Act of 2024”,

Sec. 2. Section 2032 of the Deputy Mayor for Planning and Economic Development
Limited Grant-Making Authority Act of 2012, effective September 20, 2012 (IJ.C. Law 19-168;
D.C. Official Code § 1-328.04), is amended by adding a new subsection (jj) to read as follows:

“(jj) Notwithstanding the Grant Administration Act of 2013, effective December 24, 2013
(D.C. Law 20-61; D.C. Official Code § 1-328.11 ef seq.):

“(1) In Fiscal Year 2024, the Deputy Mayor shall award a grant of $500,000 to
Capital Factory for the purpose of supporting a technology incubator in the District; and

“(2) In Fiscal Year 2025, the Deputy Mayor shall award a grant of $1,500,000 to
Capital Factory for the purpose of suppotting a technology incubator in the District.”.

Sec. 3. Applicability.
This act shall apply as of October 24, 2024.

Sec. 4. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 5. Effective date.

This act shall take effect following approval by the Mayor (or in the event of a veto by
the Mayor, action by the Council to override the veto), and shall remain in effect for no longer
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than 90 days, as provided for emergency acts of the Council of the District of Columbia in
section 412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87
Stat. 788; D.C. Official Code § 1-204.12(a)).

[ Pt

Chairman
Council of the District of Columbia

UNSIGNBED:~

Mayor

District of Columbia
DECEMBER 190, 2024
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AN ACT

B.C. ACT 25-671

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 24, 2024

To approve, on an emergency basis, Modification Nos. 15, 16, 17, and 18 to Contract No.
CW93185 with Genuine Parts Company dba NAPA, and to authorize payment for the
goods and services received and to be received under the contract,

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Medification Nos. 15, 16, 17, and 18 to Contract No. CW93185 with

Genuine Parts Company dba NAPA Approval and Payment Authorization Emergency Act of
2024

Sec. 2. Pursuant to section 451 of the District of Columbia Home Rule Act, approved
December 24, 1973 (87 Stat. 803; D.C. Official Code § 1-204.51), and notwithstanding the
requirements of section 202 of the Procurement Practices Reform Act of 2010, effective April 8,
2011 (D.C. Law 18-371; D.C. Official Code § 2-352.02), the Council approves Modification
Nos. 15, 16, 17, and 18 to Contract No. CW93185 with Genuine Parts Company dba NAPA, and
authorizes payment in the not-to-exceed amount of $2 million for the goods and services
received and to be received under the contract.

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Chief Financial Officer as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
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90 days, as provided for emergency acts of the Council of the District of Columbia in section
412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 788;

D.C. Official Code § 1-204.12(a)).

P T

AChairman
Council of the District of Columbia

O

Mayor
District of Columbia

APPROVED
December 24,2024

000009



DISTRICT OF COLUMBIA REGISTER VOL. 72 - NO. 1 JANUARY 3, 2025

ENROLLED ORIGINAL

AN ACT

D.C. ACT 25-672

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 24, 2024

To approve, on an emergency basis, Modification Nos. 13 and 14 to Contract NFPHC-
NSD-21-C-00027 between the Not-for-Profit Hospital Corporation, commonly
known as United Medical Center, and Amergis Healthcare Staffing Inc. (formerly
Maxim Healthcare Staffing Services Inc.) to provide nurse staffing services
pertaining to the emergency department, intensive care unit, and telemetry
services, and to authorize payment for the services received and to be received
under the contract.

BEIT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA,
That this act may be cited as the “Modification Nos. 13 and 14 to Contract NFPHC-NSD-
21-C-00027 between Not-for-Profit Hospital Corporation and Amergis Healthcare
Staffing Inc. Approval and Payment Authorization Emergency Act of 2024”.

Sec. 2. Pursuant to section 451 of the Home Rule Act (D.C. Official Code § 1-
204.51) and notwithstanding the requirements of section 202 of the Procurement
Practices Reform Act of 2010, effective April 8, 2011 (D.C. Law 18-371; D.C. Official
Code § 2-352.02), the Council approves Modification Nos. 13 and 14 to Contract No.
NFPHC-NSD-21-C~00027 between the Not-for-Profit Hospital Corporation and Amergis
Healtheare Staffing Inc. to provide nurse staffing services pertaining to the emergency
department, intensive care unit, and telemetry services, and authorizes payment for the
services received and to be received in the not-to-exceed amount of $9 million in Option
Year 3, and $3.2 million in Option Year 4.

Sec. 3. Fiscal impact statement,
The Council adopts the fiscal impact statement of the Chief Financial Officer as
the fiscal impact statement required by section 4a of the General Legislative Procedures

Act of 1975, approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-
301.47a).

Sec. 4. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto
by the Mayor, action by the Council to override the veto), and shall remain in effect for
no longer than 90 days, as provided for emergency acts of the Council of the District of
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Columbia in section 412(a) of the District of Columbia Home Rule Act, approved
December 24, 1973 (87 Stat. 788; D.C. Official Code § 1-204.12(a)).

¢hairman
Council of the District of Columbia

Mayo‘ \

Distridgt of Columbia

APPROVED
December 24,2024
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AN ACT

D.C. ACT 25-673

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

PDECEMBER 24, 2024

To approve, on an emergency basis, Modification No. 2 to Contract No. NFPHC-ER-23-
C the Not-for-Profit Hospital Corporation, commonly known as United Medical
Center, and George Washington University Medical Faculty Associates, Inc., to
provide emergency department services, and to authorize payment for the services
received and to be received under the contract.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA,
That this act may be cited as the “Modification 2 to Contract No. NFPHC-ER-23-C
between the Not-for-Profit Hospital Corporation and George Washington University
Medical Faculty Associates, Inc., (“GW MFA”)} Approval and Payment Authorization
Emergency Act of 2024”,

Sec. 2. Pursuant to section 451 of the Home Rule Act (D.C. Official Code § 1-
204.51) and notwithstanding the requirements of section 202 of the Procurement
Practices Reform Act of 2010, effective Aprif 8, 2011 (D.C. Law 18-371; D.C. Official
Code § 2-352.02), the Council approves Modification No. 2 to Contract No. NFPHC-ER-
23-C between the Not-for-Profit Hospital Corporation and George Washington
University Medical Faculty Associates, Inc. to provide emergency department services,
and authorizes payment in the not-to-exceed amount of $3,497,908.26 for the services
received and to be received under the contract.

Sec. 3. Fiscal impact statement,

The Council adopts the fiscal impact statement of the Chief Financial Officer as
the fiscal impact statement required by section 4a of the General Legislative Procedures
Act of 19735, approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-
301.47a).

Sec. 4. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto
by the Mayor, action by the Council to override the veto), and shall remain in effect for
no longer than 90 days, as provided for emergency acts of the Council of the District of
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Columbia in section 412(a) of the District of Columbia Home Rule Act, approved
December 24, 1973 (87 Stat. 788; D.C. Official Code § 1-204.12(a)).

#Chairman
Council of the District of Columbia

Mayor
Districtiof Colunibi

APPROVED
December 24,2024
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AN ACT

D.C. ACT 25-674

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 24, 2024

To amend, on an emergency basis, the Autonomous Vehicle Act of 2012 to prohibit driverless
testing of autonomous vehicles (“AV”) on District roadways without an AV testing permit
and to require any person or entity testing AVs with a test operator before an AV testing
permit becomes available to provide notice to the District Department of Transportation.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Autonomous Vehicle Testing Permit Requirement Second Emergency
Amendment Act of 2024”.

Sec. 2. The Autonomous Vehicle Act of 2012, effective April 23, 2013 (D.C. Law 19-278;
D.C. Official Code § 50-2351 et seq.), is amended as follows:

(a) Section 3a(d) (D.C. Official Code § 50-2352.01(d)) is amended to read as follows:

“(d) A person or entity shall not test or operate an autonomous vehicle on a District
roadway without an AV testing permit, unless the Department has not yet made an AV testing
permit application available and:

“(1) There is a test operator physically present in the vehicle who is performing the
dynamic driving task or is prepared to take over the dynamic driving task from the autonomous
driving system;

“(2) The person or entity is in compliance with other local and federal laws and
regulations; and

“(3) The person or entity provides the Department with electronic notification at
least 10 business days prior to commencing testing or operating in the District, including the
following information with respect to operations in the District, the:

“(A) Number of autonomous vehicles;
“(B) Model, make, and type of autonomous vehicles;
“(C) Operator training and license information;
“(D) Geographic testing or operation locations; and
“(E) Time period of testing or operation.”.

(b) Section 3e (D.C. Official Code § 50-2352.05) is repealed.
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Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
90 days, as provided for emergency acts of the Council of the District of Columbia in section
412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 788;
D.C. Official Code § 1-204.12(a)).

e

Council of the District of Columbia

Mayor \& T
Districk of Colurirkia

APPROVED
December 24,2024
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AN ACT

D.C. ACT 25-675

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 24, 20624

To amend, on an emergency basis, due to congressional review, the Office of District Waterways

Management Establishment Act of 2022 to make the process for Mayoral appointment of
members of the District Waterways Advisory Commission consistent with that of similar
comrmissions, to add the Department of Parks and Recreation as an ex-officio non-voting
member of the District Waterways Advisory Commission, to adjust the District Waterways
Advisory Commission meeting schedule to allow sufficient time for engagement with
stakeholders and the District Waterways Advisory Commission in development of the
Advisory Plan, and to provide the District Waterways Advisory Commission with authority
to determine whether the Advisory Plan needs to be updated and extend the update period
to at least every 3 years; and to amend the Confirmation Act of 1978 to make a conforming
amendment.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Office of District Waterways Management Establishment Congressional
Review Emergency Amendment Act of 2024”,

sec. 2. The Office of District Waterways Management Establishment Act of 2022,
effective March 22, 2023 (D.C. Law 24-336; D.C. Official Code § 8-191.01 ef seq.), is amended
as follows:

(a) Section 3 (D.C. Official Code § 8-191.02) is amended as follows:

(1) Subsection (b)}(1)(A) is amended by striking the phrase “section 2(e) of the
Confirmation Act of 1978, effective March 3, 1979 (D.C. Law 2-141; D.C. Official Code § 1-
523.01(e)),” and inserting the phrase “section 2(f) of the Confirmation Act of 1978, effective
March 3, 1979 (D.C. Law 2-141; D.C, Official Code § 1-523.01(f)),” in its place.
(2) Subsection (c) is amended as follows:
(A) Paragraph (9) is amended by striking the phrase “; and” and inserting a
semicolon in its place,
(B) Paragraph (10} is amended by striking the period and inserting the
phrase “; and” in its place.
(C) A new paragraph (11) is added to read as follows:
“(11) The Department of Parks and Recreation.”.

1
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(3) Subsection (f) is amended by striking the phrase “once every month” and
inserting the phrase “once every 2 months” in its place.

(b) Section 4 (D.C. Official Code § 8-191.03) is amended as follows:

(1) The lead-in language of subsection (a) is amended as follows:
(A) Strike the phrase “one year” and insert the phrase “2 years” in its place.
(B) Strike the phrase “develop and adopt” and insert the word “develop” in
its place.
(2) Subsection (b)(2) is amended by striking the phrase “At least 60 days prior to
adoption of an Advisory Plan, the” and inserting the word “The” in its place.
(3) Subsections (c) and (d) are amended to read as follows:

“(c) After conclusion of the public comment period, and within 60 days after completing
revisions, if any, the voting members of the Commission shall adopt the Advisory Plan.
Thereupon, the Advisory Plan shall be submitted to the Office of Waterways Management for
publication.

“(d) If considered necessary by the Commission, the Advisory Plan shall be updated at
least once every 3 years, following the same process required for the initial Advisory Plan pursuant
to subsections (b) and (c) of this section.”.

Sec. 3. Section 2(f) of the Confirmation Act of 1978, effective March 3, 1979 (D.C. Law
2-141; D.C. Official Code § 1-523.01(f)), is amended as follows:

(a) Paragraph (72) is amended by striking the phrase “; and” and inserting a semicolon in
its place.

(b) Paragraph (73) is amended by striking the period and inserting the phrase “; and” in its
place.

(c) A new paragraph (74) is added to read as follows:

“(74) The Office of District Waterways Management, established by section 2(a)

of the Office of District Waterways Management Establishment Act of 2022, effective March 22,
2023 (D.C. Law 24-336; D.C. Official Code § 8-191.01(a)).”.

Sec. 4. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 5. Effective daie.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
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90 days, as provided for emergency acts of the Council of the District of Columbia in section
412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 788;

D.C. Official Code § 1-204.12()).

/%W

Chairman
Council of the District of Columbia

Mayor
District\&of Coluntbia

APPROVED
December 24,2024
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AN ACT

D.C. ACT 25-676

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 24, 2024

To amend, on an emergency basis, section 110 of Title 18 of the District of Columbia Municipal
Regulations to authorize the Director of the Department of Motor Vehicles to waive re-
quirements related to renewal of driver licenses and identification cards; and to amend
the District of Columbia Traffic Act, 1925 to make a conforming amendment.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Driver License and Identification Card Renewal Emergency Amendment
Act of 20247

Sec. 2. Section 110 of Chapter 1 of Title 18 of the District of Columbia Municipal Regu-
lations (18 DCMR § 110), is amended as follows:

(a) The section heading is amended by striking the phrase “Driver Licenses” and inserting
the phrase “Driver Licenses and Identification Cards” in its place.

(b) A new subsection 110.11 is added to read as follows:

“110.}1 The Director may wajve the requirements of this section, or similar require-
ments applicable to the renewal of identification cards, for good cause, as demonstrated by an

* applicant in a manner determined by the Department.”.

Sec. 3. Section 7(a)(1) of the District of Columbia Traffic Act, 1925, approved March 3,
1925 (43 Stat. 1121; D.C. Official Code § 50-1401.01(a)(1)) is amended by striking the phrase
“8 years plus any time period prior to the expiration date of a previous license not to exceed 2
months, to” and inserting the phrase “8 years, or another time period established by the Mayor
through rulemaking, to” in its place.

Sec. 4. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301 ATa).
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Sec. 5. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
90 days, as provided for emergency acts of the Council of the District of Columbia in section
412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 788;
D.C. Official Code § 1-204.12(a)).

//%/%/%/—

#Chairman
Council of the District of Columbia

~ |
Mayor &/
District bf Coluritbia
APPROVED
December 24,2024
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AN ACT

D.C. ACT 25-677

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 24, 2024

To approve, on an emergency basis, multivear Contract No. CW 117729 with Globe
Manufacturing Company, LLC, and to authorize payment for the goods and services
received and to be received under the contract.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Contract No. CW117729 with Globe Manufacturing Company, LLC
Approval and Payment Authorization Emergency Act of 2024”,

Sec. 2. Pursuant to section 451 of the Home Rule Act (D.C. Official Code § 1-204.51)
and notwithstanding the requirements of section 202 of the Procurement Practices Reform Act of
2010, effective April 8,2011 (D.C. Law 18-371; D.C. Official Code § 2-352.02), the Council
approves multiyear Contract No. CW 117729 with Globe Manufacturing Company, LLC and
authorizes payment in the not-to-exceed amount of $15,848,608.48 for the goods and services
received and to be received under the contract.

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Chief Financial Officer as the fiscal
impact statement required by section 4a of the General Legislative Procedures Act of 1975,
approved October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
90 days, as provided for emergency acts of the Council of the District of Columbia in section
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412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 788;
D.C. Official Code § 1-204.12(a)).

Mayor k o
District o Colum\gi\a\‘

APPROVED
December 24,2024
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AN ACT

D.C. ACT 25-678

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

DECEMBER 24, 2024

To approve, on an emergency basis, Modification Nos. 3 and 5 to Contract No. DCAM-22-CS-
55-0007 with Hartman-Cox Architects, LLP to provide architectural and engineering
services for a new archival facility, and to authorize payment for the services received
and to be received under the contract.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as “Modification Nos. 3 and 5 to Contract No. DCAM-22-CS-88-0007 with
Hartman-Cox Architects, LLP Approval and Payment Authorization Emergency Act of 20247,

Sec. 2. Pursuant to section 451 of the Home Rule Act (D.C. Official Code § 1-204.51)
and notwithstanding the requirements of section 202 of the Procurement Practices Reform Act of
2010, effective April 8, 2011 (D.C. Law 18-371; D.C. Official Code § 2-352.02), the Council
approves Modification Nos. 3 and 5 to Contract No. DCAM-22-C8-SS-0007 with Hartman-Cox
Architects, LLP to provide architectural and engineering services for a new archival facility and
authorizes payment in the not-to-exceed amount of $7,098,088 for the services received and to
be received under the contract.

Sec. 3. Fiscal impact statement.

The Council adopts the fiscal statement of the Chief Financial Officer as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 4. Effective date. :

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
90 days, as provided for emergency acts of the Council of the District of Columbia in section
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412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat, 788;
D.C. Official Code § 1-204.12(a)).

T Dot —

Chairman
Council of the District of Columbia

Mayor \

Distriqf of Columbia
APPROVED

December 24,2024
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AN ACT

B.C. ACT 25-679

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

JANUARY 3, 2025

To amend, on an emergency basis, due to congressional review, section 47-362 of the District of
Columbia Official Code to require that the Mayor submit all reprogramming requests
related to the DC Circulator to the Council for prior approval; and to amend the Department
of Transportation Establishment Act of 2002 to require that money from the sale, lease, or
transfer of DC Circulator assets be deposited in the. DC Circulator Fund and expended to
support DC  Circulator workers, and to require that the District Department of
Transportation coordinate with the Washington Metropolitan Area Transit Authority to
determine the feasibility of assuming contro] of the DC Circulator, providing alternative or
additional bus service, or hiring former DC Circulator workers at their current pay and
seniority status.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “DC Circulator Transition Congressional Review Emergency Amendiment
Act of 2024”,

Sec. 2. Section 47-362 of the District of Columbia Official Code is amended by adding a
new subsection (j) to read as follows:

“(j) Notwithstanding § 47-361(14), § 47-363(a) shall apply to any reprogramming request,
regardless of dollar value, related to the DC Circulator, as described in Title I of the Department
of Transportation Establishment Act of 2002, effective March 5, 2007 (D.C. Law 16-225; D.C.
Official Code § 50-921.31 et seq.).”.

Sec. 3. Title III of the Department of Transportation Establishiment Act of 2002, effective
March 6, 2007 (D.C. Law 16-225; D.C. Official Code § 50-921.31 et seq.), is amended as follows:

(a) Section 11c (ID.C. Official Code § 50-921.33) is amended to read as follows:

“Sec. 11c. DC Circulator Fund establishment.

*(a) There is established as a special fund the DC Circulator Fund (“Fund”), which shall
be administered by the District Department of Transportation (“DDOT™) in accordance with
subsections (c), (d), and (e) of this section.

“(b) All special purpose funds collected from the following sources ghall be deposited into
the Fund:
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“(1) All revenue collected pursuant to section 11b by the District, WMATA, or
their agents;

“(2) Parking meter revenue from the National Park Service for meters on the Mall;

“(3) All monetary gifts intended to be used to assist in the funding of the DC
Circulator; and

“(4) All money derived from the sale, lease, or transfer of any property, real or
personal, related to the DC Cireulator, including any vehicles or equipment.

“(c)(1) Except as provided in paragraphs (2) and (3) of this subsection, money in the Fund
shall be used for the following purposes:

“(A) For DDOT to pay for goods, services, property; or
“(B) Any other authorized purpose.

“(2) Money in the Fund deposited pursuant to subsection (b)(4) of this section shall be used
to support any workers, contractors, or employees of the DC Circulator or of Department staff
associated with the DC Circulator, including the payment of wages, bonuses, severance pay, or
workforce development, and administrative costs borne by DDOT in providing this support;
except, that expenditures for administrative costs may not exceed 10% of the deposits under this
paragraph.

“(3) During any petiod of time in which a contract with WMATA is in effect,
money from the payment of fares, the purchase of tickets, and the sale of advertising space by third
parties may be, with the written consent of the Chief Financial Officer for the District of Columbia
and pursuant fo the terms of the contract, deposited in a WMATA interest bearing account for the
benefit of the District of Columbia and used by WMATA to offset its costs of contract
performance, but only to the extent that Congress has appropriated funds to the District to perform
or procure those services; provided, that for a period of 8 months following March 2, 2010, no DC
Circulator route shall replace more than 20% of the revenue miles or revenue hours of any
WMATA route.

“(d) Subject to authorization in an approved budget and financial plan, any funds
appropriated in the Fund shall be continually available without regard to fiscal year limitation.

“(e) The money deposited into the Fund but not expended in a fiscal year shall not revert
to the unassigned fund balance of the General Fund of the District of Columbia at the end of a
fiscal year, or at any other time.”.

(b) Section 111 (D.C. Official Code § 50-921.36) is amended to read as follows:

“Sec. 11f. Coordination with WMATA regarding DC Circulator termination.

“The District Department of Transportation shall coordinate with WMATA to determine
the feasibility of WMATA:

“(1) Assuming control and management of the DC Circulator, maintaining the DC
Circulator workforce, and continuing DC Circulator service;

“(2) Providing alternafive Metrobus routes or additional Metrobus service for riders
impacted by planned termination of the DC Circulator; and

~ “(3) Hiring former DC Circulator workers while preserving their rate of pay and
seniority,”.
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Sec. 4. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 5. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
90 days, as provided for emergency acts of the Council of the District of Columbia in section
412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 788;
D.C. Official Code § 1-204.12(a)).

/%/W

Chairman
Council of the District of Columbia

UNSIGNED

Mayor
District of Columbia

December 24,2024

(8]
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AN ACT

D.C. ACT 25-680

IN THE COUNCIL OF THE DISTRICT OF COLUMBIA

JANUARY 3, 2025

To amend, on an emergency basis, the Office of Citizen Complaint Review Establishment Act of
1998 to expand the membership of the Police Complaints Board, and to allow the Office
of Police Complaints’ Executive Director to initiate their own complaint if they discover
evidence of abuse or misuse of police powers that was not alleged in the original complaint,
including the failure to intervene or report to a supervisor when another officer used
excessive force, engaged in other forms of misconduct, or violated a rule or regulation; and
to amend Chapter 3 of Title 14 of the District of Columbia Official Code to clarify that
certain provisions only apply to a victim who is under the age of 18.

BE IT ENACTED BY THE COUNCIL OF THE DISTRICT OF COLUMBIA, That this
act may be cited as the “Comprehensive Policing and Justice Reform Technical Second Emergency
Amendment Act of 2024,

Sec. 2. The Office of Citizen Complaint Review Establishment Act of 1998,
cifective March 26, 1999 (D.C. Law 12-208; D.C. Official Code § 5-1101 et seq.), is amended as
follows:

(a) Section 4 (D.C. Official Code § 5-1103) is amended by adding a new paragraph (3B)
to read as follows; -

“(3B) “MPD” means the Metropolitan Police Department,”.

(b) Section 5(a) (D.C. Official Code § 5-1104(a)) is amended by striking the phrase
“There is established a Police Complaints Board. The Board shall be composed of 5 members,
one of whom shall be a member of the MPD, and 4 of whom shall have no current affiliation
with any law enforcement agency.” and inserting the phrase “There is established a Police
Complaints Board. The Board shall be composed of 9 members, which shall include one member
from each Ward and one at-large member, none of whom, after the expiration of the term of the
currently serving member of the MPD, shall be affiliated with any law enforcement agency.” in
its place.

(c) Section 8 (D.C. Official Code § 5-1107) is amended as follows:

(1) A new subsection (g-1) is added to read as follows:

“(g-1X1) If the Executive Director discovers evidence of abuse or misuse of police
powers that was not alleged by the complainant in the complaint, the Executive Director may:

[
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ENROLLED ORIGINAL

“(A) Initiate the Executive Director’s own complaint against the subject
police officer; and

“(B) Take any of the actions described in subsection (g)(2) through (6) of
this section.

“(2) The authority granted pursuant to paragraph (1) of this subsection shall
include circumstances in which the subject police officer failed to:

“(A) Intervene in or subsequently report any use of force incident in which
the subject police officer observed another law enforcement officer, including an MPD officer,
utilizing excessive force or engaging in any type of misconduct, pursuant to MPD General Order
901.07, its successor directive, or a similar local or federal directive; or

“(B) Immediately report to their supervisor any violations of the rules and
regulations of the MPD committed by any other MPD officer, and each instance of their use of
force or a use of force committed by another MPD officer, pursuant to MPD General Order
201.26, or any successor directive.”.

(2) Subsection (h) is amended by striking the phrase “subsection (g)” and
inserting the phrase “subsection (g) or (g-1) in its place.

Sec. 3. Chapter 3 of Title 14 of the District of Columbia Official Code is amended as
follows: (a) Section 14-310(b)(4) is amended as follows:

(1) Subparagraph (B) is amended by striking the phrase “whom the victim has”
and inserting the phrase “whom a victim under 18 years of age has” in its place.

(2) Subparagraph (C) is amended by striking the phrase “the victim” and inserting
the phrase “a victim who is under 18 years of age” in its place.

(b) Section 14-311(b)(4) is amended as follows:

(1) Subparagraph (B) is amended by striking the phrase “with whom the victim
has” and inserting the phrase “with whom a victim under 18 years of age has” in its place.

(2) Subparagraph (C) is amended by striking the phrase “the victim” and inserting
the phrase “a victim who is under 18 years of age” in its place.

(c) Section 14-312(b)(4) is amended as follows:

(1) Subparagraph (B) is amended by striking the phrase “with whom the victim
has” and inserting the phrase “with whom a sexual assault victim under 18 years of age has” in
its place,

(2) Subparagraph (C) is amended by striking the phrase “the sexual assault
victim” and inserting the phrase “a sexual assault victim who is under 18 years of age” in its
place.

Sec. 4. Applicability.

Section 2 shall expire on the applicability date of section 105 of the Comprehensive
Policing and Justice Reform Amendment Act of 2022, effective April 21, 2023 (D.C. Law 24-
345; 70 DCR 953).
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Sec. 5. Fiscal impact statement.

The Council adopts the fiscal impact statement of the Budget Director as the fiscal impact
statement required by section 4a of the General Legislative Procedures Act of 1975, approved
October 16, 2006 (120 Stat. 2038; D.C. Official Code § 1-301.47a).

Sec. 6. Effective date.

This act shall take effect following approval by the Mayor (or in the event of veto by the
Mayor, action by the Council to override the veto), and shall remain in effect for no longer than
90 days, as provided for emergency acts of the Council of the District of Columbia in section
412(a) of the District of Columbia Home Rule Act, approved December 24, 1973 (87 Stat. 788;
D.C. Official Code § 1-204.12(a)).

y 7~

Chairman
Council of the District of Columbia

UNSIGNED

Mayor
District of Columbia
December 24,2024
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: January 3, 2025

Protest Petition Deadline: February 18, 2025

Roll Call Hearing Date: March 10, 2025

Protest Hearing Date: April 23, 2025

License No.: ABRA-130788

Licensee: Hanzomon, LLC

Trade Name: 700ML

License Class: Retailer’s Class “A” Internet

Address: 301 New York Avenue, N.E., Space #3H002

Contact: Stephen Goldun: (323) 696-5278, steve.goldun@gmail.com
WARD 5 ANC 5D SMD 5D01

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic
Beverage Control Act and that the objectors are entitled to be heard before the granting of such
on the Roll Call Hearing date on March 10, 2025 at 10 a.m., Suite 4200-B, 899 North
Capitol Street N.E., Washington, DC, 20002. Petitions and/or requests to appear before the
ABC Board must be filed electronically to abca.legal@dc.gov on or before the Petition deadline.
The Protest Hearing date is scheduled on April 23, 2025 at 1:30 p.m.

NATURE OF OPERATION
New Class “A” Internet Retailer selling beer, wine and spirits online only for off-premises
consumption. This location will not be open to the public.

HOURS OF OPERATION AND ALCOHOLIC BEVERAGE SALES
Monday through Saturday 10am — 7pm (Closed Sundays)
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: January 3, 2025

Protest Petition Deadline: February 18, 2025

Roll Call Hearing Date: March 10, 2025

License No.: ABRA-113277

Licensee: MVA, LLC

Trade Name: Cinco Soles

License Class: Retailer’s Class “C” Tavern

Address: 3418 11" Street, N.W.

Contact: Ana De Leon: (202) 246-7601, adeleonfirm@gmail.com
WARD 1 ANC 1A SMD 1A04

Notice is hereby given that this licensee has requested a Substantial Change to their license under
the D.C. Alcoholic Beverage Control Act and that the objectors are entitled to be heard before
the granting of such on the Roll Call Hearing date on February 18, 2025, at 10 a.m., Suite
4200-B, 899 North Capitol Street N.E., Washington, DC, 20002. Petitions and/or requests to
appear before the ABC Board must be filed electronically to abca.legal@dc.gov on or before the
Petition deadline.

NATURE OF SUBSTANTIAL CHANGE
Request for an Entertainment Endorsement to provide live entertainment Inside the Premises.

CURRENT HOURS OF OPERATION AND ALCOHOL IC BEVERGE SALES, SERVICE,
AND CONSUMPTION INSIDE PREMISES

Sunday 10am — 2am, Monday through Thursday 11:30am — 2am, Friday 11:30am — 3am,
Saturday 10am — 3am

PROPOSED HOURS OF LIVE INDOOR ENTERTAINMENT
Sunday 10am — 12am, Monday through Thursday 5pm — 12am, Friday 11:30am — 12am,
Saturday 10am —12am
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: January 3, 2025

Protest Petition Deadline: February 18, 2025

Roll Call Hearing Date: March 10, 2025

Protest Hearing Date: April 23, 2025

License No.: ABRA-126111

Licensee: H on H Market, LLC

Trade Name: Dumpling Hot Pot Beyond

License Class: Retailer’s Class “C” Restaurant

Address: 1216-1218 H Street, N.E.

Contact: Michael Lee: (202) 818-9260, michael.lee814@gmail.com
WARD 6 ANC 6A SMD 6A01

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic
Beverage Control Act and that the objectors are entitled to be heard before the granting of such on
the Roll Call Hearing date on March 10, 2025, at 10 a.m., Suite 4200-B, 899 North Capitol
Street N.E., Washington, DC, 20002. Petitions and/or requests to appear before the ABC Board
must be filed electronically to abca.legal@dc.gov on or before the Petition deadline. The Protest
Hearing date is scheduled on April 23, 2025, at 1:30 p.m.

NATURE OF OPERATION

The Establishment will be a Restaurant serving Chinese food and Asian spirits. The Total
Occupancy Load inside the premises is 50 with seating for 50. Carry-out and Delivery
Endorsement.

HOURS OF OPERATION
Sunday 12pm — 1am, Monday 11lam — 1 am, Tuesday - CLOSED, Wednesday through Saturday
11am-1am

HOURS OF ALCOHOLIC BEVERAGE SALES, SERVICE, AND CONSUMPTION FOR
INSIDE PREMISES AND HOURS OF ALCOHOL IC BEVERAGE CARRY-OUT AND
DELIVERY

Sunday and Monday 12pm — 11pm, Tuesday- CLOSED, Wednesday through Saturday 12 pm-
11pm
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION

NOTICE OF PUBLIC HEARING

Placard Posting Date: January 3, 2025

Protest Petition Deadline: February 18, 2025

Roll Call Hearing Date: March 10, 2025

Protest Hearing Date: April 23, 2025

License No.: ABRA-127844

Licensee: DP202 LLC

Trade Name: Produce

Registration/License Type: Medical Cannabis Retailer

Address: 433 Massachusetts Avenue N.W.

Contact: Ahmed Bush: (703) 505-9583; aelbush@gmail.com
WARD 6 ANC ©6E SMD 6EQ09

Notice is given that the above-named medical cannabis Retailer applicant has requested a new
license to be located at 433 Massachusetts Avenue N.W. Pursuant to Title 22-C of the DCMR
(Medical Cannabis Program) objectors are entitled to be heard regarding the new license
application. Petitions and/or requests to appear before the ABC Board must be filed
electronically to abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing
is scheduled for March 10, 2025 at 10 a.m., Suite 4200-A, 899 North Capitol Street N.E.,
Washington, DC, 20002. The Protest Hearing date is scheduled for April 23, 2025, at 1:30
p.m. All hearings before the Board are conducted virtually.

NATURE OF OPERATION

The medical cannabis retailer applicant is requesting to locate its operations 433
Massachusetts Avenue N.W. The proposed facility with approximately 3,000 square feet of
space will provide cannabis flowers, cannabis concentrates, and a line of edible products and
home delivery services to registered patients in Washington, D.C. The applicant is requesting
delivery, safe-use treatment facility, and summer garden endorsements.

HOURS OF OPERATION Wednesday-Thursday 11am-9pm

Sunday 10am-8pm Friday-Saturday 11am — 10pm
Monday-Tuesday 10am-9pm

Wednesday-Thursday 10am-10pm HOURS OF SAFE-USE TREATMENT
Friday-Saturday 10am — 11pm FACILITY

Sunday 11pm-7pm
Monday-Tuesday 11am-8pm
Wednesday-Thursday 11am-9pm
Friday-Saturday 11am — 10pm

HOURS OF SALES OPEN TO THE
PUBLIC

Sunday 11am-7pm

Monday-Tuesday 11am-8pm
Wednesday-Thursday 11am-9pm HOURS OF SUMMER GARDEN
Friday-Saturday 11am — 10pm Sunday 11am-7pm
Monday-Tuesday 5pm-8pm
Wednesday-Thursday 5pm-9pm
Friday 5pm-10pm

Saturday 11am-10pm

HOURS OF DELIVERY
Sunday 11pm-7pm
Monday-Tuesday 11am-8pm
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GOVERNMENT OF THE DISTRICT OF COLUMBIA
DEPARTMENT ON DISABILITY SERVICES
NOTICE OF PUBLIC HEARING

D.C. Statewide Independent Living Council Hearing for Public Input
on Fiscal Years 2025-2027 State Plan for Independent Living

Pursuant to the Title VII requirements of the Rehabilitation Act of 1973, as amended and
reauthorized, the D.C. Department on Disability Services (DDS), Rehabilitation Services
Administration (RSA), the D.C. Statewide Independent Living Council (SILC), and the D.C.
Center for Independent Living, Incorporated (DCCIL) hereby give notice of a public hearing to
obtain stakeholder input into the draft of the Fiscal Years (FYs) 2025-2027 State Plan for
Independent Living (SPIL). The SILC and the DCCIL are responsible for developing the SPIL,
which is a document required by federal law that indicates for a three-year period how the
independent living network will improve independent living services by identifying the needs
and priorities of consumers, providers, and other stakeholders, and setting forth goals and
objectives to respond to them.

The DDS, SILC and DCCIL will host the annual Consumer Forum and Youth Summit on
Friday, February 7, 2025, from 8:30 am to 5:00 pm, at the Kellogg Conference Hotel Capitol Hill
on the campus of Gallaudet University at 800 Florida Avenue, NE, Washington, DC 20002.

The forum and summit will provide education on the SPIL and will be an opportunity for
community input into the current draft FYs 2025-2027 SPIL. Recommendations and comments
are sought from consumers, service providers, advocacy organizations and other interested
individuals on how to expand and improve independent living services to District of Columbia
residents with disabilities. The draft FY's 2025-2027 SPIL can be reviewed on the DDS website
page devoted to the SILC at https://dds.dc.gov/page/statewide-independent-living-council.

Individuals who wish to present recommendations and comments are limited to ten (10) minutes
during the public hearing and are asked to contact SILC Executive Director Darnise Henry Bush
at (202) 381-7930 or (202) 388-0033 or DCSILC25@gmail.com, before 4:45 pm on February 5,
2025, to sign up. Two (2) copies of typewritten testimony should be submitted at the time of the
public hearing and will be made available by electronic means on the DDS website following the
public hearing. Individuals who are unable to attend the public hearing or who do not wish to
testify in person may submit a written statement for the record so that they are postmarked and/or
received on or before February 7, 2025, either by email to DCSILC25@gmail.com or by regular
U.S. Mail to:

Ms. Darnise Henry Bush

Executive Director

D.C. Statewide Independent Living Council
c/o D.C. Center for Independent Living
2600 12th Street, NE

Washington, DC 20018
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The email should reference “Draft FY's 2025-2027 SPIL Comments” in the subject line.

SILC general meetings and this public hearing are open to the public. Individuals who wish to
participate and require reasonable accommodations for attendance should contact SILC
Executive Director Bush at (202) 381-7930 or (202) 388-0033 or DCSILC25@gmail.com.
Please provide your name, address, telephone number, organizational affiliation, if any, and
accommodation request to Ms. Bush by Tuesday, January 28, 2025.

This public hearing is governed by the Open Meetings Act. Please address any questions or
complaints arising under this public hearing/meeting to the Office of Open Government at
opengovoffice@dc.gov.
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HISTORIC PRESERVATION REVIEW BOARD
NOTICE OF PUBLIC HEARING

The D.C. Historic Preservation Review Board will hold a public hearing to consider an
application to designate the following property a historic landmark in the D.C. Inventory of
Historic Sites. The Board will also consider the nomination of the property to the National
Register of Historic Places:

Case No. 25-01: John Joseph Earley House (including interior spaces)
1710 Lamont Street NW (Square 2602, Lot 34)
Applicants: Raymond DiPhillips and David Alfuth (owners) and the
D.C. Preservation League
Affected Advisory Neighborhood Commission: 1D

The hearing will take place at 9:00 a.m. on Thursday, February 27, 2025. The Board hearing
will be online, the details for which will be available here: planning.dc.gov/node/1176060. It will
be conducted in accordance with the Review Board’s Rules of Procedure (10C DCMR 2, see
planning.dc.gov/node/594182).

The Board’s hearing is open to all interested parties or persons. Public and governmental
agencies, Advisory Neighborhood Commissions, property owners, and interested organizations
or individuals are invited to testify before the Board. Written testimony may also be submitted
prior to the hearing. All submissions should be sent to the address above.

A copy of the historic designation application is currently on file and available for inspection by
the public at the Historic Preservation Office. It is posted on the office website at
planning.dc.gov/page/pending-nominations-dc-inventory. A copy of the staff report and
recommendation will be available at the office five days prior to the hearing at
planning.dc.gov/node/1176060. The office also provides information on the D.C. Inventory of
Historic Sites, the National Register of Historic Places, and Federal tax provisions affecting
historic property.

If the Historic Preservation Review Board designates a property, it will be included in the D.C.
Inventory of Historic Sites and will be protected by the D.C. Historic Landmark and Historic
District Protection Act of 1978. The Review Board will simultaneously consider the nomination
of the property to the National Register of Historic Places. The National Register is the Federal
government's official list of prehistoric and historic properties worthy of preservation. Listing in
the National Register provides recognition and assists in preserving our nation’s heritage.
Listing provides recognition of the historic importance of properties and assures review of
Federal undertakings that might affect the character of such properties. If a property is listed in
the Register, certain Federal rehabilitation tax credits for rehabilitation and other provisions may
apply. Public visitation rights are not required of owners. The results of listing in the National
Register are as follows:

Consideration in Planning for Federal, Federally Licensed, and Federally Assisted Projects:
Section 106 of the National Historic Preservation Act of 1966 requires that Federal agencies
allow the Advisory Council on Historic Preservation an opportunity to comment on all projects
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affecting historic properties listed in the National Register. For further information, please refer
to 36 CFR 800.

Eligibility for Federal Tax Provisions: If a property is listed in the National Register, certain
Federal tax provisions may apply. The Tax Reform Act of 1986 (which revised the historic
preservation tax incentives authorized by Congress in the Tax Reform Act of 1976, the Revenue
Act of 1978, the Tax Treatment Extension Act of 1980, the Economic Recovery Tax Act of
1981, and the Tax Reform Act of 1984) provides, as of January 1, 1987, for a 20% investment
tax credit with a full adjustment to basis for rehabilitating historic commercial, industrial, and
rental residential buildings. The former 15% and 20% Investment Tax Credits (ITCs) for
rehabilitation of older commercial buildings are combined into a single 10% ITC for
commercial and industrial buildings built before 1936. The Tax Treatment Extension Act of
1980 provides Federal tax deductions for charitable contributions for conservation purposes of
partial interests in historically important land areas or structures. Whether these provisions are
advantageous to a property owner is dependent upon the particular circumstances of the
property and the owner. Because the tax aspects outlined above are complex, individuals should
consult legal counsel or the appropriate local Internal Revenue Service office for assistance in
determining the tax consequences of the above provisions. For further information on
certification requirements, please refer to 36 CFR 67.

Qualification for Federal Grants for Historic Preservation When Funds Are Available: The
National Historic Preservation Act of 1966, as amended, authorizes the Secretary of the Interior
to grant matching funds to the States (and the District or Columbia) for, among other things, the
preservation and protection of properties listed in the National Register.

Owners of private properties nominated to the National Register have an opportunity to concur
with or object to listing in accord with the National Historic Preservation Act and 36 CFR 60.
Any owner or partial owner of private property who chooses to object to listing must submit to
the State Historic Preservation Officer a notarized statement certifying that the party is the sole
or partial owner of the private property, and objects to the listing. Each owner or partial owner of
private property has one vote regardless of the portion of the property that the party owns. If a
majority of private property owners object, a property will not be listed. However, the State
Historic Preservation Officer shall submit the nomination to the Keeper of the National Register
of Historic Places for a determination of eligibility for listing in the National Register. If the
property is then determined eligible for listing, although not formally listed, Federal agencies
will be required to allow the Advisory Council on Historic Preservation an opportunity to
comment before the agency may fund, license, or assist a project which will affect the property.
If an owner chooses to object to the listing of the property, the notarized objection must be
submitted to the above address by the date of the Review Board meeting.

For further information, contact Tim Dennee, Landmarks Coordinator, at timothy.dennee@dc.
gov.
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
CORRECTED! NOTICE OF VIRTUAL PUBLIC HEARING

TIME AND PLACE:  February 20, 2025 @ 4:00 p.m.
Via WebEXx: https://dcoz.dc.qov/ZC24-10 (to participate & watch)
Via Telephone: 1-650-479-3208 Access code: 2309 989 9211 (audio
participation & listen)
Via YouTube: https://www.youtube.com/c/DCOfficeofZoning (to watch)
Instructions: https://dcoz.dc.gov/release/virtual-public-hearings
Witness Sign Up: https://dcoz.dc.qgov/service/sign-testify

FOR THE PURPOSE OF CONSIDERING THE FOLLOWING PETITION:

Z.C. Case No. 24-10 (Office of Planning — Zoning Text and Map Amendment to Create the
Pennsylvania Avenue East (PAE) Neighborhood Mixed Use Zone - NMU-5A/PAE; and to
Rezone from the MU-4 zone to the NMU-5A/PAE zone with 1Z+ Lots Along Pennsylvania
Avenue, N.W., Between Fairlawn Avenue, S.E. and 27™ Street, S.E. in Squares 5553, 5556,
5559, 5560, 5579, 5581; and Lot 804 in Square 5581)

THIS CASE ISOF INTEREST TO ANCs 7B & 8A

Oral and Written Testimony

o All who wish to testify in this case are strongly encouraged to sign up to do so at least 24 hours prior to the start
of the hearing on OZ's website indicated above. Also, see below: How to participate as a witness — oral
statements. On the day of the hearing — by 3:00 p.m., call 202-727-0789 to sign up to testify.

o All written comments and/or testimony must be submitted to the record at least 24 hours prior to the start
of the hearing — see below: How to participate as a witness — written statements.

On July 15, 2024, the Office of Planning (OP) filed a report that served as a petition requesting
amendments to the Zoning Regulations and Map. The area covered by the proposed text and map
amendment includes properties fronting on Pennsylvania Avenue, SE between Fairlawn Ave., SE
and 27th St., SE. The area includes Squares 5553, 5556, 5559, 5560, 5579, and 5581.

At its July 25, 2024, public meeting, the Zoning Commission (Commission) voted to set down the
proposed text and map amendment for a public hearing as a rulemaking case. The OP report served
as the Pre-hearing filing required by Subtitle Z § 501.

The OP report, dated July 15, 2024, stated that the proposal to rezone the subject properties is not
inconsistent with the Comprehensive Plan, including when viewed through a Racial Equity lens,
as well as the Pennsylvania Avenue East Small Area Plan. OP is also recommending that the Map
Amendment area be subject to Inclusionary Zoning Plus (I1Z Plus) requirements.

! Corrected to add ANC 8A as an additional ANC the case is of interest to on p. 1; no other changes were made.

This hearing is governed by the Open Meetings Act. Please address any questions or complaints arising under this
hearing to the Office of Open Government at opengovoffice@dc.gov.
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Current Zoning

The current MU-4 zone is a low- to moderate-density mixed-use zone, intended to provide for a
mix of residential and commercial uses. The maximum permitted height is 50 feet, and the
maximum Floor Area Ratio (FAR) is 2.5, or 3.0 with 1Z. The current MU-4 zoning is inconsistent
with policy direction of the 2021 Comprehensive Plan as it does not provide the level of density
to support the additional housing and retail envisioned.

Proposed Zoning

Existing NMU (Neighborhood Mixed-Use) zones are applied to many neighborhood commercial
corridors and are intended to, among other things, provide for a mix of residential, employment,
retail, service, and other related uses in the area; preserve and enhance neighborhood shopping
areas; encourage a general compatibility in scale between new and older buildings; and identify
designated areas within which ground floor use restriction can apply.

The proposed NMU-5A/PAE zone would allow moderate density mixed use development along
Pennsylvania Avenue, S.E. This would generally consist of retail, restaurant, or service uses on
the ground floor (as would be required by the zone), and residential use on the floors above, within
the development parameters.

The maximum permitted height would be sixty-five feet (65 ft.), or seventy feet (70 ft.) with 1Z
Plus. The maximum FAR would be 3.5, or 4.2 with 1Z Plus, with a maximum non-residential FAR
of 1.5. Specific to this zone would be a minimum height requirement and a rear step-back
requirement for properties not separated from an R or RF zone by an alley.

Comprehensive Plan

The Generalized Policy Map (GPM) designates the proposed map amendment area as being within
a Main Street Mixed Use Corridor. The new zone would not be inconsistent with the GPM as it
would allow a mix of uses, particularly ground floor commercial uses and upper floor residential
uses. This zone would allow the transformation of the eastern section of Pennsylvania Avenue,
S.E. into a more vibrant, pedestrian-oriented, mixed-use environment.

The Future Land Use Map (FLUM) designates the proposed map amendment area for Moderate
Density Commercial land uses. The current MU-4 zone allows a mix of uses but at a low- to
moderate level of density. The proposed NMU-5A/PAE zone is based on the MU-5A zone which
is described in the Comprehensive Plan as representative of the moderate density commercial
category.

As with the base MU-5A zone, the NMU-5A/PAE zone would allow a FAR of up to 3.5 with 4.2
permitted with IZ Plus, which is not inconsistent with the FLUM. Density at this level would be
more consistent with the policy to encourage moderate density development than the existing
MU-4 zone, which is more appropriate for low density development.

Far Northeast/Southeast Area Element
The subject property is in the Far Northeast/Southeast Area Element which outlines planning and
development priorities, including attracting a wider mixed-use variety of neighborhood retail and
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housing, including affordable housing, and infrastructure improvements. The proposed new zone
should attract more development and investment to this portion of the Pennsylvania Avenue, SE
corridor, consistent with direction from the Comprehensive Plan and the Small Area Plan. Mixed
use buildings with ground floor retail and mixed income residential units are encouraged in this
zone. Improvements to the streetscape and infrastructure are expected from the redevelopment
encouraged by this new zone.

Citywide Elements

The new zone is intended to implement many of the Citywide Element policies in the
Comprehensive Plan including policies of the Land Use, Housing, and Economic Development
Elements. The text and map amendment would allow for mixed-income housing and affordable
housing along the Corridor, while accommodating a mix of retail uses to serve the community.

The new zone should encourage infill and new development that is compatible with the design
character of the existing neighborhood. It should also attract more development to the area which
would bring new opportunities, more residents, new businesses, and support existing businesses
in the area.

Pennsylvania Avenue East Small Area Plan

The_Pennsylvania Avenue East Small Area Plan (PAE), was approved by the Council of the
District of Columbia on February 7, 2023 (Resolution 25-0027). The PAE places great emphasis
on the provision of more housing and mixed-use development along the eastern end of
Pennsylvania Avenue, S.E. corridor. The PAE recommends that a new zone be created for the
mixed-use sites at the intersection of Pennsylvania Avenue, S.E. and Minnesota avenue, S.E. It
also provides design guidelines that include having new buildings provide a transition towards
lower density residential areas. The proposed zoning incorporates the zoning-related
recommendations and guidelines.

The complete record in the case can be viewed online at the Office of Zoning’s Interactive Zoning
Information System (1Z1S), at https://app.dcoz.dc.gov/Home/ViewCase?case id=24-10.

PROPOSED TEXT AMENDMENT
The proposed amendments to the text of the Zoning Regulations are as follows: Proposed changes
to current Zoning Regulations are highlighted, additional text is shows in bold underline text, and

deletions from existing text are shown in beld-strikethrough-text.

I. Proposed Amendments to Subtitle H, NEIGHBORHOOD MIXED-USE (NMU) ZONES

A new Chapter 11, PENNSYLVANIA AVENUE EAST NEIGHBORHOOD MIXED-USE
ZONE NMU-5A/PAE is proposed to be added to Subtitle H, NEIGHBORHOOD MIXED-
USE (NMU) ZONES, to read as follows:

CHAPTER 11 PENNSYLVANIA AVENUE EAST NEIGHBORHOOD MIXED-USE
ZONE — NMU-5A/PAE
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1100

PURPOSE AND INTENT

1100.1

The purposes of the NMU-5A/PAE zone shall be those of the MU-5A zone as

1100.2

set forth in Subtitle G § 101, those of the Neighborhood Mixed-Use zones, as
set forth in Subtitle H § 101, and the following:

(@) Implement the policies and goals of the Pennsylvania Avenue East
Small Area Plan as approved by the Council of the District of
Columbia, effective February 7, 2023 (Resolution 25-27):

(b) Permit mixed-use development at a moderate density;

(© Establish Pennsylvania Avenue, S.E. between Fairlawn Avenue, S.E.
and 27t Street, S.E. as an active, pedestrian-oriented commercial
corridor with a convenient mix of neighborhood-serving shops and
Services;

(d) Implement the design guidelines of the Pennsylvania Avenue East
Small Area Plan to enhance the existing strengths and identity of the
commercial corridor and to transform it into an attractive destination
for the community; and

(e) Allow and encourage residential development and a greater range of
resident diversity to advance the District’s housing equity goals, and by
mapping the NMU-5A/PAE zone as subject to 1Z Plus

The NMU-5A/PAE zone is intended to permit mixed-use development at a

1101

moderate density.

DEVELOPMENT STANDARDS

1101.1

The MU-5A zone development standards in Subtitle G, Chapter 2 shall apply

1102

to the NMU-5A/PAE zone except as specifically modified by this chapter. In
the event of a conflict between the provisions of this chapter and other
requlations of this title, the provisions of this chapter shall control.

DESIGNATED USE AREA

1102.1

In the NMU-5A/PAE zone, the designated use area shall include any lot that

1103

fronts onto Pennsylvania Avenue, S.E. Within this area, designated uses shall
be provided pursuant to Subtitle H § 6001.

DESIGNATED ROADWAY

1103.1

In the NMU-5A/PAE zone, the designated roadway shall be Pennsylvania

Avenue, S.E.
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1104 DENSITY
1104.1 An additional 0.5 FAR shall be permitted for a grocery store use, as described
in Subtitle B § 100, subject to:

(@) A minimum of five thousand square feet (5,000 sq. ft.) of gross floor
area shall be devoted to customer-accessible sales and display area used
for the sale of a general line of food products intended for home
preparation and consumption; and

(b) A maximum of fifteen percent (15%) of the gross floor area of the store
may be devoted to the sale of alcohol for off-site consumption.

1005 HEIGHT

1005.2 Buildings along the designated street should have a minimum height of
twenty-five feet (25 ft.).

1106 — 1108 RESERVED

1109 DESIGN REQUIREMENTS PENNSYLVANIA AVENUE EAST NMU-
5A/PAE MIXED-USE ZONE

1109.1 In the NMU-5A/PAE zone, the following design requirements shall apply to a

new building or addition on any lot fronting onto Pennsylvania Avenue, S.E.:

(@) No part of the building, including the penthouse or rooftop structure,
shall project above a plane drawn at a forty-five degree (45°) angle
from a line located twenty-five feet (25 ft.) directly above a rear
property line that abuts an alley, or zone boundary line with an R or
RFE zone;

(b) Buildings shall be designed and built so that not less than seventy-five
percent (75%) of the street wall(s) at the street level shall be
constructed to the property line abutting the street right-of-way, not
including permitted projections into public space;

(© Buildings on _corner_lots shall be constructed to all property lines
abutting public streets;

(d) Buildings shall be designed so as not to preclude a commercial entrance
every forty feet (40 ft.) on average for the linear frontage of the
building;

(e) Not less than fifty percent (50%) of the surface area of the street wall
at the ground level of each building shall be devoted to display windows
having clear or clear/low emissivity glass and to entrances to
commercial uses or to the building;

)] Security grilles shall have no less than seventy percent (70%)
transparency:;
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The ground floor level of each new building or building addition with
a commercial use on the ground floor shall have a minimum clear floor-
to-ceiling height of fifteen feet;

The depth of new retail spaces along a building frontage shall be a
minimum of fifty feet (50 ft.);

Each space devoted to a designated use with frontage on Pennsylvania
Avenue, S.E. shall have an individual public entrance directly at grade
with the public sidewalk along Pennsylvania Avenue, S.E.:

On a corner lot that fronts onto both Pennsylvania Avenue, S.E. and a
side street, any entrance to residential portions of the building shall be
located on the side street;

Vehicle parking, loading and trash collection shall be accessed from the
alley where an alley of exists. Trash and recycling rooms shall be
located internal to the building, and located at-grade level of the
building; and

Vehicle parking spaces shall be located below or at grade. If at grade,
no portion of the parking shall be within 20 feet of the Pennsylvania
Avenue SE right of way and shall be screened along Pennsylvania
Avenue SE with designated uses.

The Board of Zoning Adjustment may grant as a special exception pursuant

to Subtitle X, Chapter 9 and Subtitle H, Chapter 52, relief from the design

requirements of Subtitle H § 1109.1

CHAPTERS 10-12 through 42 51 [RESERVED]

Subsection 6000.8 of § 6000, GENERAL USE PERMISSIONS, of CHAPTER 60, USE
PERMISSIONS FOR NEIGHBORHOOD MIXED USE (NMU) ZONES, of Subtitle H,
NEIGHBORHOOD MIXED USE (NMU) ZONES, is proposed to be amended to read as

follows:
6000.8

Use groups for the NMU zones are as follows:

TABLE H § 6000.8: NMU USE GROUPS

Use Group A Use Group B Use Group C
NMU-4/TK
NMU-4/CP
NMU-4/WP NMU-5A/WP
NMU-4/GA
NMU-7B/ES
NMU-4/H-H NMU-7B/GA
NMU-3A/MW | NMU-5A/H-H
NMU-7B/H-H
NMU-6B/H-H
NMU-8B/H-H
NMU-4/H-A NMU-7B/H-A
NMU-4/H-R
NMU-5A/H-R
NMU-5A/PAE
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Subsection 6001.3(b) of § 6001, DESIGNATED AND RESTRICTED USES of CHAPTER
60, USE PERMISSIONS FOR NEIGHBORHOOD MIXED USE (NMU) ZONES, of Subtitle
H, NEIGHBORHOOD MIXED USE (NMU) ZONES is proposed to be amended to read as
follows:

6001.3 The designated uses shall occupy no less than fifty percent (50%) of the gross floor
area of the ground floor level of the building within a designated use area, subject
to the following requirements:

(a)

(b) Except in the NMU-5A/PAE, NMU-4/H-H, NMU-4/H-A, NMU-4/H-R,
NMU-5A/H-H, NMU-5A/H-R, NMU-6B/H-H, NMU-7B/H-H, NMU-
7B/ES, NMU-7B/H-A, and NMU-8B/H-H zones, eating and drinking
establishments, and fast food establishments where permitted, shall be
subject to the following limitations:

I1l1. Proposed Amendments to Subtitle W, SPECIFIC ZONE BOUNDARIES

A new 8§ 124, PENNSYLVANIA AVENUE EAST NEIGHBORHOOD MIXED USE ZONE,
to be added to Chapter 1, BOUNDARIES, of Subtitle W, SPECIFIC ZONE BOUNDARIES,
to read as follows:

124 PENNSYLVANIA AVENUE EAST NEIGHBORHOOD MIXED-USE ZONE

124.1 The Pennsylvania Avenue East Neighborhood Mixed Use Zone NMU-5A/PAE
shall be mapped in Squares 5553, 5556, 5559, 5560, 5579, and 5581 on lots
along Pennsylvania Avenue, N.W., between Fairlawn Avenue, S.E. and 27t
Street, S.E. It also includes lot 804 in Square 5581. These properties are
identified in the Comprehensive Plan and Pennsylvania Avenue East Small
Area Plan for moderate density commercial development.

This public hearing will be conducted in accordance with the rulemaking provisions of Subtitle Z,
Chapter 5, of the Zoning Regulations as well as the text adopted by the Commission on October
15, 2020, in Z.C. Case No. 20-11, as published in the Notice of Final Rulemaking published in the
D.C. Register on October 30, 2020.

How to participate as a witness — oral presentation

Interested persons or representatives of organizations may be heard at the virtual public hearing.
All individuals, organizations, or associations wishing to testify in this case are strongly encouraged
to sign up to testify at least 24 hours prior to the start of the hearing on OZ’s website at
https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure the success of
the new virtual public hearing procedures.
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The Commission also requests that all witnesses prepare their testimony in writing, submit the
written testimony prior to giving statements, and limit oral presentations to summaries of the most
important points. The Commission must base its decision on the record before them. The following
maximum time limits for oral testimony shall be adhered to and no time may be ceded:

1. Organizations 5 minutes each
2. Individuals 3 minutes each

How to participate as a witness - written statements

Written statements, in lieu of personal appearances or oral presentation, may be submitted for
inclusion in the record, provided that all written comments and/or testimony must be submitted
to the record at least 24 hours prior to the start of the hearing, unless approved by the
Commission upon request to be introduced at the public hearing. The public is encouraged to
submit written testimony through the Interactive Zoning Information System (1ZIS) at
https://app.dcoz.dc.gov/Login.aspx; however, written statements may also be submitted by e-mail
to zcsubmissions@dc.gov. Please include the case number on your submission. If you are unable to
use either of these means of submission, please contact Ella Ackerman at (202) 727-0789 for
further assistance.

""Great weight'" to written report of ANC

Subtitle Z § 505.1 provides that the written report of an affected ANC shall be given great weight
if received at any time prior to the date of a Commission meeting to consider final action, including
any continuation thereof on the application, and sets forth the information that the report must
contain. Pursuant to Subtitle Z § 505.2, an ANC that wishes to participate in the hearing must file
a written report at least seven days in advance of the public hearing and provide the name of the
person who is authorized by the ANC to represent it at the hearing.

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING AT
(202) 727-6311.

ANTHONY J. HOOD, ROBERT E. MILLER, GWEN MARCUS WRIGHT, TAMMY
STIDHAM, AND JOSEPH S. IMAMURA -------- ZONING COMMISSION FOR THE
DISTRICT OF COLUMBIA, BY SARA A. BARDIN, DIRECTOR, AND BY SHARON S.
SCHELLIN, SECRETARY TO THE ZONING COMMISSION.

Do you need assistance to participate? If you need special accommodations or need language assistance services
(translation or interpretation), please contact Zee Hill at (202) 727-0312 or Zelalem.Hill@dc.gov five days in advance
of the meeting. These services will be provided free of charge.

¢Necesita ayuda para participar? Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de
traduccién o interpretacion), por favor comuniquese con Zee Hill llamando al (202) 727-0312 o escribiendo a
Zelalem.Hill@dc.gov cinco dias antes de la sesion. Estos servicios seran proporcionados sin costo alguno.

Avez-vous besoin d’assistance pour pouvoir participer? Si vous avez besoin d’aménagements spéciaux ou d’une
aide linguistique (traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou a
Zelalem. Hill@dc.gov cing jours avant la réunion. Ces services vous seront fournis gratuitement.
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? , (
) : 5 Zee Hill (202) 727-0312 Zelalem.Hill@dc.gov

ohiB ? tN RIS T EZRFIA(ER)
Zee Hill (202) 727-0312, Zelalem.Hill@dc.gov

Qui vi ¢6 can tro gitip gi dé tham gia khong? Néu qui vi can thu xép dac biét hoic tro gidp vé ngdn ngir (bién dich
hogc thong dich) xin vui long lién hé voi Zee Hill tai (202) 727-0312 hogc Zelalem.Hill@dc.gov truée nam ngay. Cac
dich vu nay hoan toan mién phi.

? (
) (202) 727-0312

Zelalem.Hill@dc.gov
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ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA
NOTICE OF PUBLIC HEARING

TIME AND PLACE:  February 24,2025 @ 4:00 p.m.
Via WebEXx: https://dcoz.dc.qov/ZC24-23 (to participate & watch)
Via Telephone: 1-650-479-3208 Access code: 2312 809 9899 (audio
participation & listen)
Via YouTube: https://www.youtube.com/c/DCOfficeofZoning (to watch)
Instructions: https://dcoz.dc.gov/release/virtual-public-hearings
Witness Sign Up: https://dcoz.dc.gov/service/sign-testify

FOR THE PURPOSE OF CONSIDERING THE FOLLOWING:

CASE NO. 24-23 (Cedar Tree Academy Public Charter School — Mandatory Design
Review in the NHR Zone District @ Square 5861, Lot 89)

THIS CASE IS OF INTEREST TO ANC 8A

On December 10, 2024, Cedar Tree Academy Public Charter School (the “Applicant”) filed an
application (the “Application”) with the Zoning Commission for the District of Columbia
(“Commission”) for mandatory design review and approval in the Northern Howard Road (NHR)
zone for the property known as Lot 89 in Square 5861 with a street address of 701 Howard Road,
S.E. (the “Property”). The Applicant is requesting approval by the Commission pursuant to
Subtitle K, Chapter 10, Subtitle X, Chapter 6 and Subtitle Z, Chapter 3 of the Zoning Regulations
(Title 11, Zoning Regulations of 2016 in the D.C. Municipal Regulations).

The Property is located on Howard Road, N.E. and has approximately 77,530 sq. ft. of land area.
The Property is improved with a three-story building that has housed the Applicant’s school since
2013. The Property is three blocks from the Anacostia Metrorail Station and adjacent to Anacostia
Park and Poplar Point. The Property is in the NHR zone, which was created in 2018 to support
new mixed-use development in the neighborhood.

The Applicant proposes to construct a new four-story school building that will provide expanded
and upgraded programming and resources for the Applicant’s Pre-K and Elementary public charter
school students. The new school building will have a gymnasium, cafeteria, library, office space,
and 32 classrooms. The Project will have approximately 77,329 sq. ft. of gross floor area and will
incorporate 33 parking spaces and a loading berth. The Project is designed to achieve LEED-Gold
certification and will incorporate a solar panel array on the roof.

Pursuant to Subtitle K § 1006.1, the Commission may concurrently hear and decide any additional
requests for special exception or variance relief needed for the Property. As such, the Applicant
seeks special exception relief from the minimum residential floor-area-ratio requirements in the
NHR zone under Subtitle K § 1001.3.

This public hearing will be conducted in accordance with the contested case provisions of
Subtitle Z, Chapter 4 of the Zoning Regulations, which includes the text provided in the Notice
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of Emergency and Proposed Rulemaking adopted by the Zoning Commission on May 11,
2020, in Z.C. Case No. 20-11.

How to participate as a witness — oral presentation

Interested persons or representatives of organizations may be heard at the virtual public hearing.
All individuals, organizations, or associations wishing to testify in this case are strongly
encouraged to sign up to testify at least 24 hours prior to the start of the hearing on OZ’s website
at https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure the success
of the new virtual public hearing procedures.

The Commission also requests that all witnesses prepare their testimony in writing, submit the
written testimony prior to giving statements, and limit oral presentations to summaries of the most
important points. The Commission must base its decision on the record before them. Therefore,
all written comments and/or testimony must be submitted to the record at least 24 hours
prior to the start of the hearing. The following maximum time limits for oral testimony shall be
adhered to and no time may be ceded:

1. Applicant and parties in support 60 minutes collectively
2. Parties in opposition 60 minutes collectively

3. Organizations 5 minutes each

4. Individuals 3 minutes each

Pursuant to Subtitle Z § 408.4, the Commission may increase or decrease the time allowed above,
in which case, the presiding officer shall ensure reasonable balance in the allocation of time
between proponents and opponents.

How to participate as a witness — written statements

Written statements, in lieu of personal appearances or oral presentation, may be submitted for
inclusion in the record. The public is encouraged to submit written testimony through the
Interactive Zoning Information System (IZIS) at https://app.dcoz.dc.gov/Login.aspx; however,
written statements may also be submitted by e-mail to zcsubmissions@dc.gov. Please include the
case number on your submission. If you are unable to use either of these means of submission,
please contact Ella Ackerman at (202) 727-0789 for further assistance.

How to participate as a party.
Any person who desires to participate as a party in this case must so request and must comply with
the provisions of Subtitle Z § 404.1.

A party has the right to cross-examine witnesses, to submit proposed findings of fact and
conclusions of law, to receive a copy of the written decision of the Commission, and to exercise
the other rights of parties as specified in the Zoning Regulations. If you are still unsure of what it
means to participate as a party and would like more information on this, please contact OZ at
dcoz@dc.gov or at (202) 727-6311.

Except for an affected ANC, any person who desires to participate as a party in this case must
clearly demonstrate that the person’s interests would likely be more significantly, distinctly, or
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uniquely affected by the proposed zoning action than other persons in the general public. Persons
seeking party status shall file with the Commission, not less than 14 days prior to the date set for
the hearing, or 14 days prior to a scheduled public meeting if seeking advanced party status
consideration, a Form 140 — Party Status Application, a copy of which may be downloaded from
0Z’s website at: https://app.dcoz.dc.gov/Help/Forms.html. This form may also be obtained from
OZ at the address stated below.

“Great weight” to written report of ANC

Subtitle Z § 406.2 provides that the written report of an affected ANC shall be given great weight
if received at any time prior to the date of a Commission meeting to consider final action, including
any continuation thereof on the application, and sets forth the information that the report must
contain. Pursuant to Subtitle Z § 406.3, an ANC that wishes to participate in the hearing must file
a written report at least seven days in advance of the public hearing

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING
AT (202) 727-6311.

ANTHONY J. HOOD, ROBERT E. MILLER, GWEN MARCUS WRIGHT, TAMMY
STIDHAM, AND JOSEPH IMAMURA -------- ZONING COMMISSION FOR THE
DISTRICT OF COLUMBIA, BY SARA A. BARDIN, DIRECTOR, AND BY SHARON S.
SCHELLIN, SECRETARY TO THE ZONING COMMISSION.

Do you need assistance to participate? If you need special accommodations or need language assistance services
(translation or interpretation), please contact Zee Hill at (202) 727-0312 or Zelalem.Hill@dc.gov five days in advance
of the meeting. These services will be provided free of charge.

¢Necesita ayuda para participar? Si tiene necesidades especiales 0 si necesita servicios de ayuda en su idioma (de
traduccién o interpretacién), por favor comuniquese con Zee Hill llamando al (202) 727-0312 o escribiendo a
Zelalem.Hill@dc.gov cinco dias antes de la sesion. Estos servicios seran proporcionados sin costo alguno.

Avez-vous besoin d’assistance pour pouvoir participer? Si vous avez besoin d’aménagements spéciaux ou d’une
aide linguistique (traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou a
Zelalem.Hill@dc.gov cing jours avant la réunion. Ces services vous seront fournis gratuitement.

? : ( )
5 Zee Hill (202) 727-0312 Zelalem.Hill@dc.gov

oIS ? AN RITBE R IRER]
Zee Hill (202) 727-0312, Zelalem.Hill@dc.gov

Qui vi ¢6 cin tro gitp gi dé tham gia khong? Néu qui vi can thu xép dic biét hodc tro gitp vé ngdn ngi (bién dich
hodc thoéng dich) xin vui l1ong lién hé vgi Zee Hill tai (202) 727-0312 hodc Zelalem.Hill@dc.gov tru¢c nam ngay. Cac
dich vu nay hoan toan mién phi.

? (
) (202) 727-0312
Zelalem.Hill@dc.gov

Z.C. NOTICE OF PUBLIC HEARING
Z.C. CASE No. 24-23
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION
ALCOHOLIC BEVERAGE AND CANNABIS BOARD

NOTICE OF MEETING
CANCELLATION AGENDA

WEDNESDAY, JANUARY 8, 2025
899 NORTH CAPITOL STREET, N.E., SUITE 4200-B, WASHINGTON, DC 20002

The ABC Board will be Cancelling the following licenses for the reasons outlined below:

1) ABRA-113236 — Via Ghibellina — Retailer — C — Restaurant — 2000 Fenwick Street NE
[Licensee requested Cancellation.]

2) ABRA-093610 — Tico/Nama Ko — Retailer — C — Restaurant — 1926 14" Street NW
[Licensee is Out of Business.]

3) ABRA-119792 — Taffer’s Tavern — Retailer — C — Restaurant — 700 6th Street NW
[Licensee is Out of Business.]

4) ABRA-120198 — Foxtrot — Retailer — C — Restaurant — 1341 14th Street NW
[Licensee is Out of Business.]

5) ABRA-075274 - BLT Steak — Retailer — C — Restaurant — 1625 | Street NW
[Licensee is Out of Business.]

In accordance with the Open Meetings Act (D.C. Official Code §82-571 et. seq.) this
meeting may be closed to consult with an attorney to obtain legal advice pursuant to §2-
575(b)(4)(A). The Board’s vote will be held in an open session and the public is permitted
to attend. This meeting is governed by the Open Meetings Act. Please address any
guestions or concerns arising under this meeting to the Office of Open Government at
opengovoffice@dc.gov.
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION
ALCOHOLIC BEVERAGE AND CANNABIS BOARD

NOTICE OF PUBLIC HEARINGS
CALENDAR

TUESDAY, JANUARY 7, 2025
2000 14™ STREET, N.W., SUITE 400S
WASHINGTON, D.C. 20009

Donovan W. Anderson, Chairperson
Members: Silas Grant, Jr., Teri Janine Quinn, Ryan Jones and David Meadows

Summary Action Hearing 11:00 AM

Case #24-ULC-00051

Josh Martin, t/a Promoco DC
1813 18" Street NW
Unlicensed Cannabis Retailer

All of the ABC Board’s public hearings are conducted virtually and are
livestreamed on ABCA’s YouTube channel which can be found here:
https://www.youtube.com/@alcoholicbeverageregulatio5683.

This meeting is governed by the Open Meetings Act. Please address any
questions or complaints arising under this meeting to the Office of Open
Government at opengovoffice@dc.gov.
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION
ALCOHOLIC BEVERAGE AND CANNABIS BOARD

NOTICE OF PUBLIC HEARINGS
CALENDAR

WEDNESDAY, JANUARY 8, 2025
899 NORTH CAPITOL STREET, NE, SUITE 4200 A-B
WASHINGTON, D.C. 20002

Donovan W. Anderson, Chairperson
Members: Silas Grant, Jr., Teri Janine Quinn, Ryan Jones and David Meadows

Protest Hearing (Status) 10:30 AM

Case # 24-PR0O-00119

Vector4, LLC, t/a Kush Embassy
7350 Georgia Ave NW

License #128107

Retailer MC

ANC 4A

Application for a New License

Protest Hearing (Status) 10:30 AM

Case # 24-PRO-00112

Eaternity DC, LLC, t/a Brisa, El Jefe Taqueria
2121 1st Street SW

License #129303

Retailer CR

ANC 6D

Application for a New License
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Board’s Calendar
Page -2- January 8, 2025

Protest Hearing (Status) 10:30 AM

Case # 24-PRO-00111

Volo Buzzard Point, LLC, t/a Club Volo Sport & Social | Club Volo
20 Potomac Ave SW

License #129890

Retailer CT

ANC 6D

Application for a New License

Show Cause Hearing (Status) 10:30 AM

Case # 24-CMP-00051

S&B Entertainment, LLC, t/a Thurst Lounge
2204 14th Street NW

License #126287

Retailer CT

ANC 1B

Noise Violation

Show Cause Hearing (Status) 10:30 AM

Case # 24-CMP-00045

High Spirits, LLC, t/a High Spirits

301 H Street NE

License #127084

Retailer A

ANC 6C

Violation of Settlement Agreement, Failed to Make a Copy of Settlement
Agreement Immediately Accessible
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Board’s Calendar
Page -3- January 8, 2025

Show Cause Hearing (Status) 10:30 AM

Case # 24-CIT-00419

GAH SUB #1, LLC, t/a The Golden Age
1726 Connecticut Ave NW

License #120935

Retailer CR

ANC 2B

Failed to File Quarterly Statement

Show Cause Hearing (Status) 10:30 AM

Case # 24-251-00011

Shaker's, LP., t/a Shakers

2012-2014 9th Street NW

License #125279

Retailer CT

ANC 1B

Failed to Allow the Metropolitan Police Department to Inspect Without
Delay the Licensed Premises

Show Cause Hearing (Status) 10:30 AM

Case # 24-CC-00004

Addis Feleke, Inc., t/a Maya Market & Deli

233 Upshur Street NW

License #123063

Retailer B

ANC 4C

Sale to Minor Violation, Failed to Take Steps Necessary to Ascertain Legal
Drinking Age, No ABC Manager on Duty
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Board’s Calendar
Page -4- January 8, 2025

Show Cause Hearing (Status) 10:30 AM

Case # 24-CC-00024

Yi Keng Ung Liquors, LLC, t/a Roses Queen Liquors
830 Bladensburg Road NE

License #60822

Retailer A

ANC 5D

Sale to Minor Violation

Show Cause Hearing 10:30 AM

Case # 24-CMP-00029

Brilliant, LLC, t/a Flash

645 Florida Ave NW

License #90823

Retailer CT

ANC 1B

Failed to Take Steps Necessary to Ensure Property is Free of Litter,
Violation of Settlement Agreement

Show Cause Hearing 10:30 AM

Case # 24-CMP-00044

Kiddy Lounge, LLC, t/a Kidst Lounge

5503 Georgia Ave NW

License #119361

Retailer CT

ANC 4D

Operating After Hours, Substantial Change in Operation Without Board
Approval, No ABC Manager on Duty
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Board’s Calendar
Page -5- January 8, 2025

Show Cause Hearing 10:30 AM

Case # 24-CC-00013

Virginia Market, LLC, t/a Virginia Market

1776 U Street NW

License #119980

Retailer A

ANC 2B

Failed to Take Steps Necessary to Ascertain Legal Drinking Age, Sale to
Minor Violation

BOARD RECESS AT 12:00 PM

ADMINISTRATIVE AGENDA AT 1:00 PM

Protest Hearing 1:30 PM

Case # 24-PR0O-00071

Miku, LLC, t/aJ & D Market

2201 Minnesota Ave SE

License #103723

Retailer B

ANC 8A

Application to Renew the License

All of the ABC Board’s public hearings are conducted virtually and are
livestreamed on ABCA’s YouTube channel which can be found here:
https://www.youtube.com/@alcoholicbeverageregulatio5683.

This meeting is governed by the Open Meetings Act. Please address any
guestions or complaints arising under this meeting to the Office of Open
Government at opengovoffice@dc.gov.
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D.C. PREPARATORY ACADEMY PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS
Insurance Broker Proposals

D.C. Preparatory Academy Public Charter School (DC Prep) is seeking competitive proposals
for insurance broker services.

Please contact bids@dcprep.org and for a copy of the full Request for Proposals (RFP). All
proposals must be submitted by 5:00 PM on January 10th, 2025.

000058



DISTRICT OF COLUMBIA REGISTER VOL. 72 - NO. 1 JANUARY 3, 2025

DC SCHOLARS PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS

Marketing & Communications

DC Scholars is seeking proposals from qualified communications firms to develop a
comprehensive communications strategy, social media plan, and support for written publications
and newsletters. The objective is to strengthen our brand, improve outreach, and ensure
consistent, transparent communication with students, parents, staff, and the broader community.

The Request for Proposals (RFP) specifications, such as scope and responsibilities, can be
obtained after Friday, January 3, 2025, from Kiara Allen via finance@dcscholars.org.

All questions should be in writing by email. Please put “Marketing & Communications RFP” in
the subject heading. No phone calls regarding this RFP will be accepted.

Proposals (bids) must be received by Friday, January 17, 2025, at 5:00 PM to
fiance@dcscholars.org.

Any bids not addressing all areas as outlined in the RFP specifications may not be considered.
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E.L. HAYNES PUBLIC CHARTER SCHOOL
REQUEST FOR PROPOSALS

Community Engagement Activities

E.L. Haynes Public Charter School seeks a vendor to refine, implement, and summarize a 4-6-
week series of community engagement activities with E.L. Haynes families, staff, and students to
explore facilities-related mission-alignment topics. For more information and to request the full
scope of work, email contracts@elhaynes.org. Proposals must be received by ELH before 5:00
pm on January 17, 2025. Proposals received later than the date and time specified may not be
considered. Proposals will be accepted by email only, submitted to contracts@elhaynes.org.
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DISTRICT OF COLUMBIA OFFICE OF EMPLOYEE APPEALS
FISCAL YEAR 2025 MONTHLY MEETING SCHEDULE

This notice outlines the schedule of the regular meetings of the Board for the Office of Employee
Appeals. Portions of the meetings are held in open session, and the public is invited to attend. The
Board will meet virtually via Webex, pursuant to the guidelines of the Office of Open Government
(“O0G”) and under the Open Meetings Act (“OMA”), in accordance with D.C. Code § 2-577. A
copy of the draft agenda and meeting login instructions will be posted on the agency’s website.
For further information, please contact Wynter Clarke at wynter.clarke@dc.gov. This schedule is
subject to change.

DATE TIME ROOM NUMBER

Thursday, January 16, 2025 9:30 AM Virtual, via Webex
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Notice: This decision may be formally revised before publication in the District of Columbia Register. Parties should

promptly notify the Office Manager of any formal errors so that this Office can correct them before publishing the
decision. This natice is not intended to provide an opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE, ) OEA Matter No. 1601-0002-24
Employee )
) Date of Issuance: November 19, 2024
V. )
) Joseph E. Lim, Esq.
DC PUBLIC SCHOOLS, ) Senior Administrative Judge
Agency )

Monica Douglas, Esq., Employee Representative
Lynette Collins, Esg. Agency Representative

INITIAL DECISION

PROCEDURAL HISTORY

On October 5, 2023, Employee, a Preschool Educational Aide in the Career Service, filed
a Petition for Appeal contesting D.C. Public Schools’ (“DCPS” or “Agency”) action of terminating
him from his position effective September 5, 2023. Employee appealed his removal for the charge
of: “Other conduct during and outside of duty hours that would affect adversely the employee’s or
the agency’s ability to perform effectively.” Agency’s Answer was submitted on November 6,
2023, after being required by the Office to do so in a letter dated October 6, 2023.

This matter was assigned to the undersigned Senior Administrative Judge (“AJ”) on
November 13, 2023. On December 12, 2023, | issued an Order scheduling a Prehearing
Conference for March 6, 2024. Both parties attended the scheduled Prehearing Conference. I also
held subsequent Status Conferences on March 6, 2024, May 9, 2024, and July 26, 2024, after
extending the discovery deadline to June 30, 2024, based on Employee’ request. After determining
that no material facts were in dispute, I subsequently ordered the parties to submit their legal briefs
on the issue of whether Agency’s decision removing Employee should be upheld. Briefs were due
by October 4, 2024. The parties submitted their briefs as required. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code 8§ 1-606.03(a) (2001).

ISSUE

Whether Agency’s action was taken for cause.

Initial Decision
OEA Matter No. 1601-0002-24
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FINDINGS OF FACT

The following facts are not subject to genuine dispute:

Employee was employed at Langdon Elementary School as a Pre-K Educational Aide
during the 2022-2023 schoolyear. As an educational aide Employee was responsible for
supporting the learning environment for children and serving as a role model to students, peers
and the community both on and off duty. Further, Agency requires all employees to obey all
laws, policies and regulations also both on and off duty.!

On February 23, 2022, at approximately 9:41 pm, members of the Metropolitan Police
Department (“MPD”) major crash unit responded to Brentwood Road NE, Washington DC to
investigate a hit and run traffic crash. Their investigation revealed that on February 23, 2022, at
approximately 7:12 pm, Employee struck a pedestrian walking in the 1000 block of Brentwood
Road while driving his car. The pedestrian came to a final rest approximately 120 feet from the
area of impact. The pedestrian was pronounced dead on the scene. Agency claims that after hitting
the pedestrian, Employee fled the scene.?

While MPD officers were processing the area, Employee returned to the scene
approximately twenty (20) minutes later. Employee advised officers that he may have hit someone
after drinking alcohol earlier that day. In response, officers completed several field sobriety
tests. The Officer determined that Employee failed all three (3) tests. The first test was the
Horizontal Gaze Nystagmus (“HGN™), a standard field sobriety test used by police to check
for involuntary jerking in the eyes of a driver suspected of drunk driving. The Officer
performing the HGN observed two clues of impairment: a lack of smooth pursuit in both eyes.
On the "Walk and Turn" test, the officer observed that Employee missed the heel-to-toe and
that he stepped off the line. On the "One Leg Stand" test, the officer observed that Employee
swayed while trying to balance, used his arms to balance and that he put his foot down during
the test.

Employee was taken into custody and charged with Involuntary Manslaughter and
Driving under the Influence. Once at the Fifth District Police Station, Employee refused a
breathalyzer to determine his specific level of impairment.® On February 25, 2022, a Fox Five
news report identified Employee as a DCPS employee arrested in a deadly hit and run.*
Employee did not notify the Agency that he had been arrested.> On or about February 26,
2022, the Agency became aware of the Employee's arrest.® Thereafter, the Agency obtained copies
of the police report surrounding the Employee's arrest. After concluding its investigation,
Employee was placed on enforced leave on February 28, 2022.’

1 Agency's Exhibit 1.
2 Agency's Exhibit Number 3.
31d.
4 See Agency's Exhibit 4 & 6
5 Supra Agency's Exhibit 1.
6 Agency's Exhibit Number 6.
7 Agency's Exhibit Number 2.
Initial Decision
OEA Matter No. 1601-0002-24
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On August 10, 2022, Employee appeared in the Superior Court for the District of
Columbia before Judge Robert Okun for a preliminary hearing on the charge of involuntary
manslaughter. The Court heard testimony of government witness, Metropolitan Police
Department (“MPD”) Sergeant Nguyen. After considering Officer Nguyen’s testimony, the
admitted evidence, and the arguments of the parties, Judge Okun found that there was no probable
cause against Employee for involuntary manslaughter and dismissed the charge.® On or about
August 11, 2022, the criminal case was dismissed.

Thereafter, Agency completed all relevant Douglas Factors to determine the
appropriate discipline.® On August 21, 2023, Agency issued a Notice of Termination.©
According to the Notice of Termination, the grounds for the termination was 5-E DCMR
Section 1401.2 (v) “Other conduct during and outside of duty hours that would affect
adversely the Employee's or the Agency's ability to perform effectively.” The reasons cited
were that Employee was indicted on charges, including Involuntary Manslaughter. Agency
reasoned that despite "not being convicted, these charges are of such a nature that they would
shock the public conscience if disciplinary action were not taken, and [it] calls into question
your ability to effectively perform your duties as an aide."! Employee's termination became
effective September 5, 2023.

ANALYSIS AND CONCLUSIONS OF LAW

Positions of the Parties

In its brief, Agency argues that because Employee was charged with a criminal offense of
vehicular manslaughter after admitting to ingesting alcohol, it had cause to terminate his
employment since he failed to obey all laws, regulations, and policies on and off duty and failed
as a role model to his school. The death of the pedestrian led to a local news report which stated
that an Agency employee was involved. Agency argued that Employee’s poor judgment and failure
to submit to an alcohol breathalyzer test was concerning.

Employee denies being indicted for charges including involuntary manslaughter. He
points out that after hearing all the evidence against him, D.C. Superior Court Judge Okun
(“Okun”) held that there was no probable cause for any criminal charges against Employee. Okun
considered the fact that there was no evidence of speeding by Employee, that the accident occurred
at night, that the video of Employee’s behavior during his field sobriety tests did not indicate
alcohol impairment, and that the decedent had a blood alcohol level that was four times the legal
limit and was not crossing the street in a crosswalk. Okun concluded that the government failed to
prove that Employee was guilty of a gross deviation from a reasonable standard of care and
dismissed all charges against him.

Employee argues that for Agency’s disciplinary action to be lawful, there are three (3)
distinct requirements the agency must satisfy and it must prove the facts supporting each

8 Employee’s Reply Brief, Exhibit. B, 8/10/22 Preliminary Hearing transcript.
9 Agency's Exhibit Number 1 & 4.

10 Agency's Exhibit Number 5.

11 1d.

Initial Decision
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requirement by a preponderance of the evidence: 1) that the wrongful conduct actually occurred
(cause), 2) that there is an adequate relationship (a nexus) between the (proven) wrongful conduct
and the employee’s job performance, i.e., that the wrongful conduct impairs the efficiency of the
service, and 3) that the penalty was appropriate in proportion to the (proven) wrongful conduct,
i.e., that the punishment fit the crime.?

Whether Agency had Cause for taking adverse action ""Other Conduct™

Effective October 21, 1998, the Omnibus Personnel Reform Amendment Act of 1998, D.C.
Law 12-124 (OPRAA), modified sections of the Comprehensive Merit Personnel Act, D.C. Law
2-139 (CMPA) in pertinent part by eliminating the twenty-two (22) stated causes, although
language remained mandating that an employee could only be disciplined for “cause”. Further,
OPRAA delegated to the Mayor the task of promulgating new rules defining cause. The Mayor,
through the D.C. Office of Personnel, promulgated rules regarding adverse and corrective actions
in several iterations beginning in 1999 to 2017.%

The District of Columbia Code provides that an employee may be subjected to adverse
action based on "Off-duty conduct that adversely affects the employee’s job performance or
trustworthiness, or adversely affects his or her agency’s mission or has an otherwise identifiable
nexus to the employee’s position.” See 5E D.C. Municipal Regulations (“DCMR”) § 1401.2(v)
(updated 2017).

Nexus required between conduct and ability to perform effectively

The District of Columbia Office of Personnel (“DCOP”) Rules require a nexus between an
employee's conduct and his or her ability to perform effectively. Specifically, Table of Illustrative
Actions 6B DCMR 1607.2 (a)(5) (2017), read in relevant part as follows:

1607.2(a)(5) Off-duty conduct that adversely affects the employee’s job
performance or trustworthiness, or adversely affects his or her agency’s mission or
has an otherwise identifiable nexus to the employee’s position. (Emphasis added.)

In a prior version of the DCMR, the term "nexus" was defined as ““a reasonable connection
between the conduct of an employee and the ability of the employee to perform his or her job or

12 Douglas v. Veterans Admin., 5 M.S.P.B. 313, 324-25, 329 (1981) (Employee Exh. J) (“We have no doubt that
insofar as an agency’s decision to impose the particular sanction rests upon considerations of fact, those facts must
be established under the preponderance standard and the burden is on the agency to so establish them . . .
appropriateness of a particular [] penalty, once the alleged conduct and its requisite general relationship to the
efficiency of the service have been established, is ‘yet a third distinct determination.’”), citing Young v. Hampton,
568 F.2d 1253, 1257, 1264 (7th Cir. 1977) (Employee Exh. K) (in its decision to discipline and individual
employee, “[t]he first judgment which an agency must make is that the individual to be disciplined
actually committed the complained of acts (Point 1) . . . [the] second determination [] must be to the effect that the
disciplinary action taken against the employee will “promote the efficiency of the service, (Point I1) . . . [and the]
plaintiff has properly pointed out yet a third distinct determination which must be made by an agency in its
decision to discipline an employee: the agency must determine the amount of punishment for specific
misconduct.”).
13 See 46 D.C. Reg. 4659 (1999) to 5E DCMR § 1401 (2017).
Initial Decision
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the ability of his or her employing agency to perform effectively....}* Pre-OPRAA regulation §
1603.4 provides that nexus may include, but is not limited to, one or more of the following: a) that
the agency is less able to carry out its assigned function; b) that the employee is unable or
unsuitable to perform his or her assigned duties; c) that other employees refuse to work with the
employee who engaged in the misconduct; d) that the conduct has been publicized or has gained
notoriety which has a deleterious effect on the operations of the agency; or e) that there is otherwise
an adverse effect on the operation of the agency. The accompanying §1603.5 also provides that
“Any nexus as set forth in § 1603.4 which is relied upon in proposing a corrective or adverse action
shall be set forth in the notice of the proposed corrective or adverse action.”

In its Notice of Termination,'® Agency states that “On February 24, 2022, you were
indicted on charges including involuntary manslaughter.” It then simply states, “Despite not
being convicted, these charges are of such a nature that they would shock the public
conscience if disciplinary action were not taken, and call into question your ability to
effectively perform your duties as an aide.” Apart from these general statements, Agency
failed to delineate specifics to demonstrate Employee’s or Agency’s diminished ability to perform
effectively.

There are several problems with Agency’s charge against Employee. First, as Employee
points out, Agency has not presented any evidence that Employee was ever indicted. For an
indictment to be issued, a prosecutor must convince at least twelve (12) members of a grand jury
that formal charges are warranted.’® The main difference is grand juries file indictments and
prosecutors file charges.!” The evidence that Agency submits suggests that the charge of
manslaughter was filed by a prosecutor, not a jury.

Indeed, being criminally charged appears to be the more appropriate charge that Agency
should have levied against Employee. Yet, for whatever reason, this was not the charge Agency
levied against Employee, and thus this will not be considered. The District of Columbia Court of
Appeals has made clear that employees can be expected to defend only against the charges which
were actually levied against them.!8 In addition, Stuhlmacher v. U.S. Postal Service, 85 M.S.P.R.
272 (2001) held that it will not sustain an agency action on the basis of a charge that could have
been brought but was not.°

Even if the undersigned were to accept Agency’s argument that a criminal charge is
substantially the same as an indictment, Agency’s charge still fails because it failed to demonstrate
any nexus between Employee’s dismissed manslaughter charge and his job. The evidence
presented shows that Employee’s arrest occurred off-site and off-duty, the crime he was absolved

14 Rule 1601.1, 37 D.C. Reg. 8297 (1990).

15 Supra, Agency's Exhibit Number 5.

16 Thelawdictonary.org.

17 1d.

18 See Office of the District of Columbia Controller v. Frost, 638 A.2d 657, 662 (D.C. 1994). Accord, Goldstein v.
Chestnut Ridge Vol. Fire Co., 218 F. 3d 337, 357 (4" Cir. 2000) (“Inasmuch as explanations legitimizing otherwise
prohibited conduct can easily be conjured post hoc, we have reviewed these explanations with a jaundiced eye.”).

19 Also, Johnston v. Government Printing Office, 5 M.S.P.R. 354, 357 (1981). Rather, it is required to adjudicate an
appeal solely on the grounds invoked by the agency, and may not substitute what it considers to be a more appropriate
charge. Gottlieb v. Veterans Administration, 39 M.S.P.R. 606, 609 (1989).
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of had no relationship to his job, there was no evidence of public notoriety regarding his alleged
crime despite the limited time that his arrest was in the news, and Agency presented no evidence
that his work performance and relations with his superiors and workmates were negatively affected
by his arrest. This Office has held that an arrest alone is insufficient evidence to support an adverse
action.?’ The D.C. Superior Court has reached the same conclusion.?! Thus, Agency had no cause
for his removal. 2

ORDER

It is hereby ORDERED that the agency action removing Employee is REVERSED and
Agency is hereby ORDERED to issue Employee the back pay to which he is entitled and restore
any benefits he lost as a result of the termination no later than thirty (30) calendar days from the
date this Decision becomes final.

Agency is directed to document its compliance by filing with OEA a Statement of
Compliance Report no later than forty-five (45) calendar days from the date this Decision becomes
final.

FOR THE OFFICE: /sl Joseph Lim, Esq.
JOSEPH E. LIM, ESQ.
Senior Administrative Judge

20 See Employee v. Agency, OEA Docket Nos. 1601-0005-81, 1601-0041-81 and 1601-0176-81, 31 D.C. Reg. 5381
(1984).

21 See District of Columbia v. Green, 93 MPA 13 (D.C. Super. Ct. Sept. 8, 1995).

22 Agency’s last problem is that its penalty of termination is unreasonable for a first offense. See Table of
Ilustrative Actions, 5E DCMR § 1401.2(v) (updated 2017).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office of Employee Appeals’ Chief
Operating Officer of any formal errors so that this Office can correct them before publishing the decision. This notice
is not intended to provide an opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of:
EMPLOYEE,
Employee OEA Matter No. 1601-0014-24
V. Date of Issuance: October 17, 2024

DEPARTMENT OF HEALTH,
Agency Eric T. Robinson, Esq.

Senior Administrative Judge

N N N N N N N N N N N

Kelly S. Buchanan, Esqg., Employee Representative
Jeremy Greenberg, Esq., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On December 4, 2023, Employee filed a Petition for Appeal in the above captioned matter
contesting the District of Columbia Department of Health (the “Agency”) action of separating her
from service due to a charge of Failing to Meet Performance Standards.® Employee’s last position
of record with the Agency was Training Specialist (CS13).0n December 5, 2023, the OEA sent a
notice to the Agency requesting that it submit an Answer to Employee’s Petition for Appeal.
According to this notice, the Agency’s Answer was due on or before January 4, 2024. The Agency
timely filed its Answer on January 4, 2024. This matter was assigned to the Undersigned
Administrative Judge on January 5, 2024. After review, a Prehearing/Status Conference was
initially set to convene on February 13, 2024, however, the parties requested an extension of time
due to the entry of appearance of new Agency counsel in this matter. This request was granted,
and the Prehearing/Status conference was continued until May 15, 2024. As a result of this
conference, an Evidentiary Hearing was scheduled for October 30, 2024. During the interim, the
parties participated in settlement talks on their own accord. On October 16, 2024, Employee,
through counsel, submitted an executed Notice of Dismissal which indicated that she was
requesting that the above-captioned matter be dismissed. After reviewing the salient documents
of record, | have determined that no further proceedings are necessary. The record is now closed.

16B DCMR § 1605.4 and 6B DCMR § 1607.2(m).
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JURISDICTION

The Office has jurisdiction pursuant to D.C. Official Code § 1-606.03 (2001).
ISSUE

Whether this matter should be dismissed.

ANALYSIS AND CONCLUSION

Since Employee voluntarily withdrew her Petition for Appeal, | find that Employee's
Petition for Appeal should be dismissed.?

ORDER

Based on the foregoing, it is hereby ORDERED that the above-captioned Petition for
Appeal be dismissed.

FOR THE OFFICE: /s/ Eric T. Robinson
Eric T. Robinson, Esq.

Senior Administrative Judge

2 In accordance with Employee’s withdrawal of her Petition for Appeal, the Evidentiary Hearing that was scheduled

for October 30, 2024, is hereby CANCELLED.
Initial Decision
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE, )
Employee ) OEA Matter No. 1601-0015-20-AF24-R24
)
V. ) Date of Issuance: November 20, 2024
)
DISTRICT OF COLUMBIA )
PUBLIC SCHOOLS, )
Agency ) ERIC T. ROBINSON, ESQ.
) SENIOR ADMINISTRATIVE JUDGE
)
Employee

John Cook, Esq., Employee’s Former Representative
Lynette Collins, Esg., Agency Representative

ADDENDUM DECISION ON REMAND

INTRODUCTION AND PROCEDURAL BACKGROUND

Employee was hired by District of Columbia Public Schools (“DCPS” or the “Agency”) as
a Teacher on or about June 29, 2002. Thereafter, on or about August 15, 2009, Employee was
separated from the Agency based on performance related issues. In response to his termination,
the Washington Teachers Union (Hereinafter “WTU”) filed a grievance on his behalf. The
grievance went to arbitration. On or about July 18, 2018, the Arbitrator issued his opinion reversing
the termination and ordering DCPS to reinstate Employee. Employee was reinstated on or about
April 10, 2019. However, prior to reinstatement, Employee was required to complete Agency’s
mandatory onboarding process, which included completing a background check, drug and alcohol
testing, Tuberculous Test (Hereinafter “TB”) and submitting proof of licensure to teach.
Thereafter, Agency sought to appeal the Arbitrator’s decision reversing Employee’s termination.*
Despite filing the Appeal, Agency began requesting that Employee start with the onboarding
process.

On October 18, 2019, DCPS issued a Notice of Termination. Specifically, the Notice
outlined that Employee was found ineligible for employment based on his failure to comply with
onboarding and licensure requirements. The Notice further outlined that the termination would
become effective November 4, 2019. In response, on or about December 3, 2019, Employee filed

! The grievance and its dictate were not under consideration or review in the ID.
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an appeal with the Office of Employee Appeals (“OEA” or the “Office”) contesting Agency’s final
decision terminating him. Thereafter, OEA requested a response and Agency submitted its
response. After an unsuccessful attempt at mediation, this matter was first assigned to
Administrative Judge (“AJ”) Arien Cannon. AJ Cannon then left OEA’s employ, and this matter
was then reassigned to the Undersigned on March 5, 2020. Several prehearing conferences were
held over a three-year period because Employee had multiple attorneys and the holding of an
Evidentiary Hearing in this matter was further delayed due to constraints imposed by the District
of Columbia State of Emergency caused by the Coronavirus Covid-19 pandemic. Finally, an
evidentiary hearing was held on March 6, 2023.

An Initial Decision (“ID”) was issued on September 13, 2023. The ID reversed the
Agency’s removal action and required Agency to reinstate Employee and awarded him backpay
and benefits lost as a result of the removal action. On October 13, 2023, Agency filed a Petition
for Review with the Board of the Office of Employee Appeals contesting the ID. On January 4,
2024, the Board of the Office of Employee Appeals issued an Opinion and Order that denied
Agency’s Petition for Review. On February 2, 2024, Employee, through counsel, filed a Motion
for Attorney Fees. Inresponse, Agency filed a Motion to Mitigate Damages. In Agency’s motion,
it argued that Employee had a duty to mitigate damages and sought a limited Evidentiary hearing
on this issue. On February 15, 2024, the Undersigned issued an Order to Employee’s counsel that
required him to address, inter alia, whether Agency had fully complied with the ID. On February
27, 2024, Employee’s counsel timely responded to the Order and noted that compliance was
incomplete and ongoing. After reviewing the party’s submission, I had determined that no further
proceedings were warranted and on March 4, 2024, the Undersigned issued an Addendum
Decision on Attorney’s Fees and Cost wherein I denied (without prejudice) Employee’s counsel
fee request. In doing so, | made the finding that the motion was premature.

Employee’s counsel disagreed with this decision and filed a Petition for Review with the
Board of the Office of Employee Appeals. On September 12, 2024, the Board of the Office of
Employee Appeals issued an Opinion and Order on Attorney’s Fees wherein it granted Employee’s
former counsel Petition for Review requiring the Undersigned to render a decision on attorney’s
fees. Of note, it has come to the Undersigned’s attention that Mr. Cook no longer represents
Employee in his ongoing matters before the Office of Employee Appeals. However, given the edict
by the Board of the OEA, this fee request only concerns the work performed by Mr. Cook prior to
Employee’s decision to terminate their business relationship. On November 18, 2024, the OEA
received a Joint Stipulation Regarding Attorneys’ Fees that | find is dispositive of the issue at
hand. After reviewing the documents of record, I have determined that no further proceedings are
warranted. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

Addendum Decision on Remand
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The burden of proof for material issues of fact shall be by a preponderance
of the evidence. “Preponderance of the evidence” shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

OEA Rule 631.2 id. States:
For appeals filed under §604.1, the employee shall have the burden of
proof as to issues of jurisdiction, including timeliness of filing. The
agency shall have the burden of proof as to all other issues.
ISSUE

Whether Employee's counsel is entitled to an award of attorneys’ fees; and if so, how much.

FINDINGS OF FACTS, ANALYSIS AND CONCLUSIONS OF LAW

D.C. Official Code § 1-606.08 provides that an Administrative Judge of this Office may
require payment by the agency of reasonable attorney fees if the appellant is: 1) the prevailing
party; and 2) payment is warranted in the interest of justice. See also OEA Rule 635.1, 46 D.C.
Reg. at 9320. An employee is considered the “prevailing party,” if he or she received “all or
significant part of the relief sought” as a result of the decision.?

In this matter, the Agency does not oppose paying $50,000.00 as noted in the Joint
Stipulation Regarding Attorneys’ Fees.® Accordingly, I hereby GRANT Mr. Cook’s request for
Attorneys’ Fees and Costs in the amount of $50,000.00. Pursuant to the Joint Stipulation
mentioned above, the fee award represents “complete satisfaction of [Mr. Cook] and his firm’s
claims for attorneys’ fees and costs arising out of his representation of Employee in this matter.”

ORDER

Based on the foregoing, it is hereby ORDERED that Agency pay Employee’s counsel
within 30 calendar days from the date of the issuance of this Addendum Decision, the amount of
$50,000.00 for legal fees and costs made payable to Cook, Craig & Francuzenko, PLLC.

FOR THE OFFICE:
/s/ Eric T. Robinson
ERIC T. ROBINSON, ESQ.
SENIOR ADMINISTRATIVE JUDGE

2 Zervas v. D.C. Office of Personnel, OEA Matter No. 1601-0138-88AF92 (May 13, 1993).
3 This Stipulation was sent on November 15, 2024, but was formally received by the OEA on November 18, 2024.
Addendum Decision on Remand
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This decision may be formally revised before it is published in the District of Columbia Register and the Office of
Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that this
Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for a
substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE! ) OEA Matter No. 1601-0018-24
Employee )
) Date of Issuance: October 16, 2024
V. )

) Lois Hochhauser, Esq.
DISTRICT OF COLUMBIA METROPOLITAN ) Administrative Judge
POLICE DEPARTMENT )
Agency )
Daniel McCartin, Esg., Employee Representative
Jacob Thole, Esg., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL BACKGROUND

On January 4, 2024, Employee filed a petition with the District of Columbia Office of
Employee Appeals (“OEA”), appealing the decision of the District of Columbia Metropolitan
Police Department (“Agency”) to suspend him without pay for 25 days. OEA Executive Director
Sheila Barfield notified Chief of Police Pamela Smith of the appeal on the same day, advising her
also of the filing deadline of February 3, 2024. Agency filed its Answer on January 16, 2024. This
Administrative Judge (“AJ”) was appointed to hear the appeal on or about January 26, 2024.

On February 2, 2024, the AJ issued an Order in which she directed Employee to correct or
amend several responses in his Petition for Appeal (“PFA”). Pursuant to the March 25, 2024,
Order, the prehearing conference (“PHC”) took place on April 12, 2024. The hearing was
scheduled for August 8, 2024, by Order dated April 25, 2024. In the Order issued on July 19,
2024, the AJ granted Agency’s unopposed request for a continuance and rescheduled the hearing
for August 29, 2024. The parties advised the AJ by email sent on August 19, 2024, that the matter
was settled but they could not file the necessary documents until all conditions were met. They
requested cancellation of the August 29" proceeding. On August 20, 2024, the AJ issued an Order
granting the request and directing the parties to file for dismissal or advise the AJ when they
anticipated they would be able to do so, by September 16, 2024. The parties kept the AJ apprised
of their progress. On September 24, 2025, they filed a Joint Motion to Dismiss. Then record was

! This Office does not identify employees filing Petitions for Appeal by name in the published decisions on its
website.
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OEA Matter No. 1601-0018-24
Page 1
000073



DISTRICT OF COLUMBIA REGISTER VOL. 72 - NO. 1 JANUARY 3, 2025

then closed.

JURISDICTION

The Office has jurisdiction pursuant to D.C. Official Code §1-606.03 (2001).
ISSUE
Should the petition be dismissed?

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS

This Office’s jurisdiction was initially established by the District of Columbia
Comprehensive Merit Personnel Act of 1978 (“CMPA”) and then amended by the Omnibus
Personnel Reform Amendment Act of 1998, D.C. Law 12-124 (“OPRAA”). Both the CMPA and
OPRAA confer jurisdiction on this Office to hear appeals of adverse actions, including suspension
of at least ten days. See also, OEA Rule 604.1. Therefore, this Office had jurisdiction of this
matter.

In the Joint Motion to Dismiss, filed on September 25, 2024, the parties confirmed that
they had “executed a settlement agreement resolving this matter” and moved for the dismissal of
this appeal. Pursuant to OEA Rule 622.2(h), the AJ has authority to dismiss a matter based on a
settlement agreement reached by the parties. The AJ finds good cause has been shown why the
motion should be granted.?

ORDER

The Petition for Appeal is dismissed.

FOR THE OFFICE:
Lois Hochhauser, Esq.
Administrative Judge

2 The parties are commended on the successful resolution of this matter.
Initial Decision
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE!, )
Employee ) OEA Matter No. 1601-0023-22AF23R24
)
V. ) Date of Issuance: November 26, 2024
)
D.C. DEPARTMENT OF PUBLIC )
WORKS, )
Agency ) MICHELLE R. HARRIS, ESQ.
) Senior Administrative Judge
)

Charles E. Walton, Esg., Employee Representative
Madeline Terlap, Esq., Agency Representative

ADDENDUM DECISION ON ATTORNEY FEES ON REMAND

INTRODUCTION AND PROCEDURAL HISTORY

On November 29, 2021, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the D.C. Department of Public Works” (“DPW” or
“Agency”) decision to suspend him from service for thirty (30) days effective November 1, 2021,
through November 30, 2021. This matter was assigned to the undersigned Senior Administrative
Judge (“AJ”) on October 4, 2022. On June 15, 2023, | issued an Initial Decision reversing
Agency’s adverse action. Agency did not file an appeal; thus, this decision became final. On
August 18, 2023, Employee, by and through his counsel, filed a Motion for Attorney Fees in the
amount of $46, 237.85. On August 22, 2023, | issued an Order requiring Employee’s counsel to
submit a supplemental brief on or before August 31, 2023, because information was missing from
the initial Motion. Further, this Order required Agency to submit a response to Employee’s Motion
on or before September 18, 2023. Employee filed the Supplemental Motion as directed. Agency
also filed its Response as prescribed. Following the submission of briefs, the parties considered
the possibility of mediation, however, the matter ultimately remained in adjudication.

On January 3, 2024, the undersigned issued an Addendum Decision on Attorney Fees
(Addendum Decision) which award $12,349.30 in Attorney Fees. On February 7, 2024, Agency
filed a Petition for Review of this matter with the OEA Board. On May 30, 2024, the OEA Board

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
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issued its Opinion and Order (“O&0”) remanding this matter back to the undersigned for further
consideration. Specifically, the Board cited that considerations must be made regarding “the extent
or degree of Employee’s success to determine if an award of attorney’s fees was warranted.”” On
June 5, 2024, 1 issued an Order scheduling a Status Conference for June 20, 2024. Employee’s
representative appeared as required, however Agency failed to appear. As a result, | issued an
Order for Statement of Good Cause to Agency. Agency responded and cited therein that its new
representative had not received the correct WebEx time for the June 20" Conference and included
the updated Designation of Representation form. On June 25, 2024, | issued an Order finding
Agency had shown good cause for its absence and rescheduled the Status Conference to
Wednesday, July 10, 2024, via WebEx. Both parties appeared for the July 10" Status Conference
as required. On July 10, 2024, | issued an Order requiring the parties to submit briefs to address
the issue for consideration as prescribed in the OEA Board’s Opinion and Order. Briefs were due
on or before August 26, 2024. The parties have submitted their briefs as required. | have
determined that an Evidentiary Hearing is not required. The record is closed.

JURISDICTION
The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).

ISSUE

Whether the extent or degree of Employee’s success determines if an award of attorney
fees is warranted in this matter.

SUMMARY OF THE PARTIES’ POSITIONS

Employee’s Position

Employee asserts that an award of fees is appropriate in this matter. Employee asserts that
“on June 15, 2023, the Initial Decision in this matter reversed Agency’s action of suspending
Employee from service for thirty (30) days.”® Further Employee provides that the Addendum
Decision on Attorney Fees determined that Employee had prevailed in this matter, even though
there was no restoration of backpay, or benefits awarded to Employee. Employee asserts that “an
employee is considered the prevailing party if he received all or [a] significant part of the relief
sought as a result of the decision.”* Employee avers that when he filed his “Petition for Appeal in
this matter on November 29, 2021, he was facing a thirty day suspension as a result of the Notice
of Final Decision on Proposed Removal.”® Further, Employee asserts that “[h]e was also facing
the consequences of having a thirty-day suspension on record in his personnel file; that disciplinary

2 See. Employee v DPW, OEA Matter No. 1601-0023-22AF23 Opinion and Order at Page 7 (May 30, 2024). Further,
the OEA Board cited that it must be determined “if Employee’s degree of success amounts to more than a technical
or nominal success.”
3 Employee’s Brief in Support of Award of Attorney Fees at Page 2 (August 26, 2024).
4 1d. Employee cites to Zervas v District of Columbia Office of Personnel, OEA Matter 1602-0138-88AF92 (May
14, 1993).”
% 1d. The undersigned would also note that while Employee’s brief references notice of proposed removal, a thirty-
day suspension was the penalty in this matter.
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record could have been used as a factor in future disciplinary action or removal proceeding by the
Agency against Employee.”®

Employee argues that “Agency filed a Motion for Summary Disposition on April 3, 2023
(almost a year and a half after the filing of the Petition for Appeal) that posited that because
Employee had ‘never served a suspension in this matter’ he had ‘suffered no harm that entitles him
to a remedy’.”’ Employee avers that in this same motion on page 3, Agency “observed that neither
the D.C. Code nor the DCMR addresses whether an agency can implement a suspension after
failing to do so within a specified period.” Employee contends that “the record does not indicate
when the Agency decided that it would not attempt a tardy implementation of the thirty-day
suspension that it had issued against Employee.”® Employee asserts that Agency “shifted its
defense against Employee’s Petition for Appeal and was attempting to undercut the strength of the
forthcoming Motion for Attorney Fees.” Employee further cites that in its April 2023 Brief,
“Agency made statements that it ‘deems the suspension to be unenforceable and has no intention
of attempting to enforce it’ in support of its argument that Employee had ‘suffered no harm’ as it
abandoned its defense of its October 2021 Notice of Final Decision.” Employee contends that “if
the Agency had decided not to shift its defense against the Petition for Appeal to the argument that
Employee ‘suffered no harm’ the Agency could still have processed the Notice of the Final
Decision as it recovered from the disruptions caused by the pandemic.”®

Employee also argues that there was nothing in the record to suggest “when Agency found
that the Notice of Final Decision had not been placed in Employee’s personnel file and it does not
state when the Agency decided it would not correct the error of failing to place the Notice of Final
Decision in Employee’s personnel file.” Employee asserts that when the Initial Decision was
issued by OEA in June 2023, the decision noted that the “issue of the thirty-day suspension and
the request for removal of the disciplinary action from the personnel record were moot.” However,
Employee argues that “these issues did not become moot until the Agency filed its Brief in Support
of its Motion for Summary Disposition in April 2023, when the Agency abandoned its defense.”°
Employee asserts that by April 2023, “counsel for the Employee had already billed and earned the
lion’s share of its attorney’s fees.”

Employee avers that the “degree of success justifies attorney’s fees.” Employee asserts that
in the instant matter he was the prevailing party and received a “favorable outcome.” Employee
avers that while he did not lose pay regarding the suspension that the “impact on Employee’s
reputation, career and psychological well-being cannot be understated.”! Further, Employee cites
that the “successful challenge rectified a significant wrong, restoring the Employee’s professional
standing and removing the taint of misconduct from their record.” Employee iterates that the
“erroneous suspension” affected his professional reputation and caused undue dress and potential
harm to his career trajectory, as well as public embarrassment.2 Employee asserts that the Initial

6 1d.
1d. at Pages 2 -3.
81d. at Page 3.
°1d.
0]d.
111d. at Page 4.
21d.
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Decision “help to vindicate the Employee’s positions and help to correct the adverse effects,
underscoring the substantial success achieved.”

Employee also asserts that there should be policy considerations regarding an award of
attorney fees in this matter. Specifically, Employee asserts that “[a]warding attorney’s fees in this
case serves the broader purpose of ensuring that employees can challenge unjust or erroneous
actions by their employers without being deterred by the potential costs of legal representation.”*3
Further, Employee contends that an award of fees in this matter would “reinforce the principle that
employers must adhere to proper procedures and that employees are entitle to seek redress when
these procedures are violated...[tthe OEA’s ruling in favor of the Employee highlights the
importance of procedural correctness, and an award of attorney’s fees would further solidify this
principle.”** As a result, Employee avers that an award of attorney fees is warranted and is in the
interest of justice regarding the extent of the success achieved.

Agency’s Position

Agency avers that Employee is not entitled to attorney fees in this matter. Agency asserts
that “an agency may be required to pay ‘reasonable attorney fees if the appellant is the prevailing
party and payment is warranted in the interest of justice.”*® (Emphasis in original). Agency asserts
that “because Employee’s success amounted only to a ‘technical or nominal’ success, Employee
is not entitled to attorney’s fees.”'® Agency avers that “as far as actual relief was concerned,
Employee’s case was moot...[t]herefore the only relief he obtained was an acknowledgement that
Agency did not have cause to take adverse action against him.”*’ Agency contends that “this sort
of nominal relief has been found to reduce -or altogether eliminate- an employee’s request for
attorney’s fees.”®

Agency argues that OEA precedents suggest that “Employee is not entitled to an award of
attorney’s fees because he failed to obtain any of the relief he sought.”'® Agency avers that
“because Employee achieved only nominal success, the awarded attorney fees of $12,349.30, are
‘per se unreasonable and unwarranted in the interest of justice.”?® To support this contention,
Agency cites to Mezile v D.C. Department on Disability Services?!, wherein the OEA considered
employee’s request for $48,347.50 for attorney fees, after employee obtained an award of $1800
in pay. Agency asserts that in Mezile, the OEA found that an award of attorney fees was “neither
reasonable or in the interest of justice and awarded no attorney fees.”??> Agency also cites that the

131d. at Page 5.
141d.
15 Agency’s Opposition to Employee’s Request for Attorney’s Fees at Page 2 (August 26, 2024). Citing to 6-B
DCMR8639.1; Allen v U.S. Postal Serv., 2 M.S.P.R 420 (1980).
16 1d. Citing to Farrar v Hobby, 506 U.S. 103, 114 (1992).
4.
18 1d. at Pages 2-3.
191d. at Page 3. Agency cited to Employee v. D.C. Alcoholic Beverage Regulation Administration, OEA Matter No.
1601-0006-20AF22, at *4 (March 17, 2023 ) which cited to Hensley v. Eckerhart, 461 U.S. 424 (1983); see also
Marek v. Chesny, 473 U.S. 1, 105 (1985).
4.
21 OEA Matter No. 2401-0158-09A17 at*6 (June 14, 2017).
221d. at Pages 3-4.
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D.C. Court of Appeals upheld this decision, citing to the limited degree of employee’s success.
Agency asserts that in the instant matter, Employee received “even less than the employee received
in Mezile — only an acknowledgement that his suspension that was never served was improper.”
As such, Agency maintains that “Employee’s limited degree of success makes an award of
attorney’s fees unreasonable and contrary to the interests of justice.”

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

In the Addendum Decision on Attorney Fees issued on January 4, 2024, | found that
Employee was the prevailing party in this matter and also made a finding that an award of attorney
fees was in the interest of justice given Agency’s actions failing to appropriately administer the
30-day suspension, while having issued a Notice regarding, in violation of Allen Factor 4 — Gross
Procedural Error.2* Following those findings, | determined that while fees were in the interest of
justice, that the requested fees were unreasonable and ultimately determined that an award of
$12,359.30 was an appropriate award. As was previously cited, Agency filed a Petition for Review
on February 7, 2024, arguing that because there was no award of backpay that an award of attorney
fees in this matter was unwarranted. On May 30, 2024, the OEA Board issued its Opinion and
Order, which cited that the undersigned should have considered the extent or degree of Employee’s
success in this matter and whether an award of fees is appropriate.

Employee does not dispute that he did not receive a monetary award. However, Employee
asserts that because of Agency’s actions, he incurred legal expenses to have this issue addressed
before OEA. Specifically, Employee asserts that Agency’s actions only became moot after Agency
filed its Motion for Summary Disposition while this matter was being adjudicated before OEA.
Further, Employee notes that Agency’s “change in defense” in that it would not seek to institute
the suspension and that it was not in Employee’s personnel file was not until April 2023, nearly a
year and a half after the date of the final notice of the 30-day suspension. Employee filed his
Petitoin for Appeal for the suspension on November 29, 2021. Following an attempt at the
mediation of this matter and several requests for extensions, the parties submitted final substantive
briefs in this matter in April 2023. Employee asserts that his counsel “earned the lion’s share” of
fees during this time frame. Further, Employee avers that he was harmed and that the Initial

2 d.

24 In Allen v. United States Postal Service, 2 M.S.P.R. 420 (1980), the Merit Systems Protection Board (MSPB), this
Office’s federal counterpart, set out several circumstances to serve as “directional markers toward the ‘interest of
justice’ (the “Allen Factors”)—a destination which, at best can only be approximate. Id. at 435. The circumstances
to be considered are:

1. Where the agency engaged in a “prohibited personnel practice”.
2. Where the agency’s action was “clearly without merit” or was “wholly unfounded”, or the
employee is “substantially innocent” of the charges brought by the agency.
3. Where the agency initiated the action against employee in “bad faith”, including:
a. Where the agency’s action was brought to “harass” the employee.
b. Where the agency’s action was brought to “exert pressure on the employee to act in certain
ways”.
4. Where the agency committed a ““gross procedural error” which “prolonged the proceeding” or
“severely prejudiced the employee”.
5. Where the agency “knew or should have known that it would not prevail on the merits”, when it
brought the proceeding, Id. at 434-35.
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Decision reversing the suspension ensured that his personnel record was clear. Further, Employee
maintains that Agency’s actions resulted in the proceedings before this Office for which Employee
sought and obtained legal representation. Employee further cites that an award of fees is in the
interest of justice, as “[a]warding attorney’s fees in this case serves the broader purpose of ensuring
that employees can challenge unjust or erroneous actions by their employers without being
deterred by the potential costs of legal representation.”?

Agency maintains that because Employee’s success amounted only to a “‘technical or
nominal’ success, Employee is not entitled to attorney’s fees.”?® Agency avers that “as far as actual
relief was concerned, Employee’s case was moot...[t[herefore the only relief he obtained was an
acknowledgement that Agency did not have cause to take adverse action against him.”?’ Agency
contends that “this sort of nominal relief has been found to reduce -or altogether eliminate- an
employee’s request for attorney’s fees.”?® Agency maintains that Employee never served a
suspension and never had salary withheld, and as such suffered no harm. Agency avers that OEA’s
holding in Mezile, which was upheld by the D.C. Court of Appeals evinces that attorney fees are
not warranted in the instant matter.

The undersigned agrees with Agency that OEA has consistently held that an award of
attorney fees must consider the degree of success for that award. This noted, the undersigned finds
that the interest of justice must also weigh in the balance of considerations for an award of fees. In
the Initial Decision issued on June 15, 2023, the undersigned reversed Agency’s actions of
suspending Employee from service for 30 days. The undersigned noted in that Initial Decision that
the actions regarding the restoration of backpay and benefits were “moot” since Employee did not
suffer any loss of the aforementioned. This noted, the undersigned would note that this “mootness”
only applied to practicality of an order citing to any responsibility for Agency to provide backpay,
this did not mean that Agency’s actions were without fault or that the Petition for Appeal was
without merit. The undersigned found that Agency’s actions regarding the suspension were
without cause and as a result the action was reversed. Additionally, the Initial Decision required
Agency to provide documentation evincing that the suspension and all associated documentation
related to that adverse action were removed from Employee’s personnel file. It is of note because
Agency had not previously done so. Employee averred that he was not able to simply rely on
Agency’s word that they would never seek to enforce/levy the suspension and/or that it would not
be a part of his personnel record moving forward. Agency cited in its own brief that it did not have
a specific policy in this regard, but that it had no knowledge of a suspension being enforced after
a passage of time as was in this case. Further, in the Addendum Decision of Attorney Fees issued
onJanuary 3, 2024, the undersigned found that Agency’s failures in its administration of the action
constituted gross procedural error as considered by the Allen factors. As such, the undersigned
disagrees with Agency’s position that there was no harm and that the only relief was just “an
acknowledgement that there was no cause for adverse action.” Accordingly, the undersigned finds
that despite the lack of monetary compensation in this matter, the relief of removing the action
from Employee’s personnel file is substantive in nature, even if difficult to quantify in typical
measures given there was no pay withheld or otherwise. Further, the undersigned finds that harm

% Employee’s Brief at at Page 5. (August 26, 2024).
% Agency’s Opposition Brief. Citing to Farrar v Hobby, 506 U.S. 103, 114 (1992). (August 26, 2024).
7.
2 1d. at Pages 2-3.
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can be suffered when an employee’s personnel file reflects discipline and adverse actions.
Disciplinary actions in personnel records can result in prohibitions of promotion and can be
utilized when considering any future disciplinary actions.

For these reasons, the undersigned finds that an award of attorney fees are in the interest
of justice. However, upon consideration of OEA’s findings in Mezile, the undersigned finds that
the initial award of $12,349.30, is not appropriate under the circumstances. This noted and
for the aforementioned reasons regarding Agency’s gross procedural error, the undersigned
does find that an award of fees in the amount of $2,219.25 iswarranted. This award constitutes
the time expenditure made on April 10, 2023, for work done on the substantive brief that was
submitted on Employee’s behalf. That brief, along with Agency’s brief, was the material
documents relied upon in rendering the Initial Decision in this matter. The undersigned finds that
in the interest of justice, namely regarding employees from being deterred from seeking legal
representation and/or challenging adverse actions levied against them; that this award of fees is
warranted in the instant matter.

ORDER

Based on the foregoing it is hereby ORDERED that Agency pay, within thirty (30) days
from the date on which this Addendum Decision on Remand becomes final, $2,219.25 (Two
thousand, two hundred nineteen dollars and twenty-five cents) in attorney fees.

FOR THE OFFICE:
[s/ Michelle R. Harris
Michelle R. Harris, Esq.
Senior Administrative Judge

Addendum Decision on Attorney Fees on Remand
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
) OEA Matter No.: 1601-0023-24
EMPLOYEE!, )
Employee )
)
V. ) Date of Issuance: November 12, 2024
)
D.C. DEPARTMENT OF TRANSPORTATION, )
Agency )
) MICHELLE R. HARRIS, ESQ.
) Senior Administrative Judge

Joseph F. Davis, Employee Representative
Kathleen Miskovsky Black, Esg., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On January 22, 2024, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the District of Columbia Department of Transportation’s
(“Agency” or “DDOT”) decision to suspend him from service for ten (10) days.? The effective
date of the suspension was January 4, 2024. OEA issued a letter on January 22, 2024, requiring
Agency to submit an Answer to Employee’s Petition for Appeal by February 21, 2024. Agency
filed its Answer as required. This matter was assigned to the undersigned Senior Administrative
Judge (“AJ”) on February 21, 2024.

On February 22, 2024, | issued an Order Convening a Prehearing Conference for March
27, 2024. Prehearing Statements were due by March 20, 2024. On March 27, 2024, Employee’s
representative sent email correspondence requesting to reschedule the Prehearing Conference due
to illness resulting in his inability to appear. The undersigned notified the parties that given the
circumstances, the email would be accepted into the record as a Motion to Continue and that the
matter would be rescheduled. Accordingly, an Order was issued on March 27, 2024, rescheduling

'Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website
2 The Final Notice cited that the cause of action was based upon DPM §8§1605.4(a) and 1607.2(a)(13) — Conduct
prejudicial to the District of Columbia Government: Use of (or authorizing the use of ) District owned or lease vehicles
such as cars, vans, trucks, buses, aircraft, boats or any other motor vehicle for use other than official purposes; and
DPM8§§ 1605. 4 (e) and 1607.2 (e) — Neglect of Duty.
Initial Decision
OEA Matter No. 1601-00 23-24
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the Prehearing Conference to April 19, 2024. On March 28, 2024, Employee’s representative sent
another email correspondence noting that he would be on medical leave beginning April 1, 2024,
for an undetermined/extended amount of time and would be seeking alternative representation for
Employee. On April 10, 2024, 1 issued an Order rescheduling the Prehearing Conference to May
2, 2024, noting that an update regarding representation had not yet been forwarded to this office.
Prehearing statements were due on April 25, 2024. On April 25, 2024, Agency filed its Prehearing
Statement. On April 26, 2024, the undersigned initiated contact with the parties via email to
determine the status of Employee’s representation in this matter because there had been no updates
provided by that date. As a result, on May 2, 2024, | issued an Order vacating the Prehearing
Conference scheduled for May 2, 2024, and rescheduled it for May 29, 2024.

Both parties appeared for the Prehearing Conference on May 29, 2024, as required.
Employee’s representative provided information regarding ongoing medical challenges which
would require him to be out of work until August 2024. Employee’s representative also conveyed
challenges with securing alternate representation for Employee.® The undersigned determined,
with Agency’s consent, that given the circumstances regarding Employee’s representative, that
this matter would be held in abeyance until August 2024, when Employee’s representative returned
from medical leave. That same day, | issued an Order scheduling a Prehearing Conference for
August 13, 2024. Both parties appeared for the Prehearing Conference on August 13, 2024, as
required. During the Conference, the undersigned issued verbal orders for the parties to submit
briefs addressing the issues in this matter. Agency’s brief was due on or before September 23,
2024, Employee’s brief was due by October 23, 2024, and Agency had the option to submit a sur-
reply brief on or before November 4, 2024. Agency filed its brief as required. Employee’s brief
was not submitted by the deadline. Accordingly, on October 29, 2024, 1 issued an Order for
Employee’s Brief and Statement of Good Cause. Employee’s brief and statement were due by
November 8, 2024. On November 6, 2024, Employee, by and through his representative, filed a
Motion to Withdraw his Petition for Appeal before this Office. Employee cited therein that he no
longer wished to pursue his appeal and requested that the matter be dismissed. The record is now
closed.

JURISDICTION

This Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).
ISSUE

Whether this appeal should be dismissed based upon Employee’s voluntary withdrawal.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

In the instant matter, Employee’s filed a Motion to Withdraw his Petition for Appeal in
this Office. Employee cited that he no longer wished to pursue his appeal and requested the matter
be dismissed. For these reasons, | find that Employee’s Petition for Appeal should be dismissed.

3 It was noted that Employee wished to be represented for this matter.
Initial Decision
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ORDER

It is hereby ORDERED that Employee’s Motion for Withdrawal is GRANTED and the
Petition in this matter is hereby DISMISSED with Prejudice.

FOR THE OFFICE:
/sl Michelle R. Harris
Michelle R. Harris, Esq.
Senior Administrative Judge

Initial Decision
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office of Employee Appeals’ Chief
Operating Officer of any formal errors so that this Office can correct them before publishing the decision. This notice
is not intended to provide an opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

SENIOR ADMINISTRATIVE JUDGE

APPEALS
In the Matter of: )
)
EMPLOYEE,! )
Employee ) OEA Matter No. 1601-0027-23
)
V. ) Date of Issuance: November 27, 2024
)
DISTRICT OF COLUMBIA )
DEPARTMENT OF )
BEHAVIORAL HEALTH, )
Agency ) ERIC T. ROBINSON, ESQ.
)
)

Employee, Pro Se
Connor Finch, Esg., Agency Representative

INTIAL DECISION

PROCEDURAL HISTORY

On February 6, 2023, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or the “Office”) contesting the Department of Behavioral Health’s (“DBH” or
the “Agency”) action of suspending him for twenty (20) days due to two (2) separate incidents that
occurred in July and August 2022. At the time of the incidents, Employee served as a Behavioral
Health Technician (“BHT”). The Advance Notice of Proposed Discipline recommended that
Employee be suspended for twenty (20) days. According to the Advance Notice, Employee was
charged with two causes of action: (1) Failure/Refusal to Follow Instructions? and (2) Conduct
Prejudicial to the District Government.® According to the Final Notice dated January 6, 2023, the
charges were sustained, and through it, DBH imposed the proposed twenty (20) day suspension.

On February 7, 2023, the OEA, through its Executive Director, sent a letter to the Agency
requiring it to provide an Answer to Employee’s Petition for Appeal by March 9, 2023. On March
2, 2023, Agency, in lieu of an Answer, submitted a Motion to Dismiss asserting that Employee’s

! During the pendency of this matter, Employee legally changed his name. Since Employe first filed under the last
name of [REDACTED], the case caption will remain unchanged, but the Undersigned will note for the record that
the Office of Employee Appeals is aware of the name change.
26-B DCMR § 1605.4(d).
3 6-B DCMR § 1605.4(a) and Hospital Policy No 513.00 Code of Ethical Conduct.
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submission was premature because he had yet to serve his suspension. This matter was assigned
to the Undersigned Senior Administrative Judge on March 6, 2023. A Status Conference was held
on April 13, 2023. During the conference, Employee noted that he had since served his suspension.
As a result, another Status Conference was scheduled for May 23, 2023. An Evidentiary Hearing
was held in this matter on December 14, 2023, and March 7, 2024. Thereafter, the parties were
ordered to submit written closing arguments. Both parties timely submitted their briefs. Of note,
Employee resigned from the Agency on May 3, 2024.* After reviewing the documents of record,
| have determined that no further proceedings are warranted. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).
ISSUES
1. Whether the Agency’s adverse action was taken for cause. And,
2. If so, whether the penalty was appropriate under the circumstances.

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance
of the evidence. “Preponderance of the evidence” shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

OEA Rule 631.2 id. States:

For appeals filed under §604.1, the employee shall have the burden of
proof as to issues of jurisdiction, including timeliness of filing. The
agency shall have the burden of proof as to all other issues.

SUMMARY OF MATERIAL TESTIMONY

Volume |I: December 14, 2023

Agency’s Case-in-Chief

Majed Sanori (“Sanori”) Transcript Tr. pp.15-56.

4 See Agency Closing Argument at footnote 1 (June 3, 2024).
Initial Decision
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Sanori worked as a Nursing Supervisor with the D.C. Department of Behavioral Health
(“Agency”) at the United Medical Center (“UMC”). His role as a supervisor was to ensure the
smooth functioning of the UMC. Sanori testified that he was familiar with the term “sitter” and
explained that a sitter was there to ensure a patient’s safety. Tr. 15-18. He recalled an incident that
occurred between (“Employee”) and a staff member at UMC on the night of July 3, 2022. Sanori
testified that he was contacted to intervene and assess the situation. He stated that upon entering
the room, he was informed by staff that a patient was found in the bathroom with the door closed.
According to Sanori, Employee was in the room, but did not inform anyone that the patient had
gotten up and entered the bathroom unattended. Sanori testified that he spoke with Employee, who
at the time, was very belligerent towards him. He could not recall Employee’s name. Tr. 20.

On cross-examination, Sanori explained that the concern was that a patient had gone into
the bathroom and closed the door, which was not supposed to happen, because patients were not
to be left unattended. Tr. 30. He conceded that he could not recall all the events that occurred on
July 3, 2022, but testified that the patient was assisted by the staff. Tr. 38. Sanori stated that he
did not threaten to have Employee removed by security. Tr. 52. He further affirmed that when an
unsafe environment arose, the charge nurse would contact him, and he could assess the situation.
Tr. 33.

On redirect examination, Sanori confirmed that when he arrived in the patient’s room,
Employee was seated. He provided that at some point that the conversation escalated, and
Employee’s voice became elevated and loud. Sanori opined that Employee’s actions were
inappropriate and detrimental to the patient’s care. Tr. 53-56.

Raphael Iwuji (“Iwuji”) Transcript (Tr.) pp. 57-141.

Iwuji worked as a Psychiatric Nurse with Agency and served as an assistant to the unit
manager at St. Elizabeth. While on duty, he oversaw Unit 1E. Tr. 57-61. Iwuji testified that
Employee, was one of the Behavioral Health Technicians (“BHT”) that worked in Unit 1E. He
explained that he worked with Employee approximately two to three times a week and knew that
Employee’s schedule was from 11:00 p.m. to 7:15 a.m.

Iwuji reviewed Agency’s Exhibit B, which provided a detailed description of what kind of
work BHTs performed. He confirmed that BHTs worked with their psychiatric patients by
providing counseling, conducting comfort plans, participating in and/or leading groups, and aiding
in the dining area. However, lwuji attested that their most important duty was to remain on the
floor and provide hands-on assistance with the patient. Tr. 67-70.

Iwuji stated that he reported Employee for misconduct because Employee neglected a
patient. Tr. 76. He identified Agency’s Exhibit D, as an assignment sheet and explained that
during Employee’s shifts on August 29, 2022, and August 30, 2022, at approximately 6:00 a.m.,
Iwuji observed Employee at the front desk/ nurses’ station completing his college schoolwork,
instead of monitoring the station and helping patients in need of assistance. He explained that a
patient asked Employee for laundry detergent and Employee directed the patient to sit down. After
witnessing the exchange, Iwuji testified that he noticed that the computer monitor displayed

Initial Decision
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Employee’s schoolwork. Iwuji confronted Employee and told him that he should not be
completing schoolwork because patients were in the vicinity at the time. Tr. 82-88.

Iwuji stated that approximately fifteen minutes later, he was shocked to see that Employee
had not stopped his schoolwork. When lwuji confronted Employee again, Employee asked if Iwuji
had a problem with it, which Iwuji confirmed that he did. Iwuji attested that he told Employee
that he would write him up and proceeded to write up an incident report. Tr. 89-93. According to
Iwuji, Employee raised his voice and became loud when he was written up. Tr. 97. After
completing the incident report, lwuji stated that he emailed it to Martha Pontes, who was the unit
manager. Additionally, he attested that he emailed the report to the Office of Risk Management.
Tr. 94.

On cross examination, Iwuji testified that approximately every fifteen minutes, he would
stand at the nurses’ station to ensure that employees and patients were in place and the area was
running smoothly. Tr. 99. Iwuji admitted to approaching Employee twice before writing him up.
He stated that if Employee had complied on the first request to stop working on his school
assignments, lwuji would not have written Employee up. Tr. 102.

According to Iwuji, Agency’s policy was to monitor the patients and remain in the group
room. lwuji testified that at times, Employee was not timely in returning from his breaks. He
further provided that he would have to wake Employee up because he overslept while on break.
Tr. 109.

While Iwuji had never seen Employee completing schoolwork, he did aver that he has
witnessed Employee be tardy for work, noting that Employee was two hours late for work every
day. Tr. 112. Iwuji recalled Employee’s Exhibit G, which was a statement that Iwuji wrote
wherein he observed Employee at 5:30 a.m. sitting at the front desk in Unit 1E, using the front
desk computer, conducting work unrelated to patient monitoring. When Iwuji asked Employee
why he was not monitoring patients, Employee responded that he was taking notes. According to
Iwuji, Employee ignored his directives concerning patient monitoring and continued reading and
taking notes on the computer. He testified that by 6:16 a.m., he observed that Employee remained
utilizing the computer at the front desk instead of monitoring patients. Iwuji subsequently recalled
that a patient requested bathing soap and wanted the laundry room open so that he could wash his
clothes. He stated that Employee told the patient to sit down, and an argument erupted between
him and the patient. Tr. 128. While Iwuji did not hear the exchange between the two, he confirmed
that his primary focus was on Employee, and he should have attended to the patient. Tr. 139.

On redirect, lwuji conceded that he did not recall checking the time Employee was using
the computer. He also acknowledged that he did not check the time when he entered the incident
report. Iwuji recalled the incident taking place at 6:16 a.m. because the report was completed on
the computer. Tr. 140.

Denis Ala Andem (“Andem”) Transcript (Tr.) pp. 146-197.

Andem worked as a Registered Nurse (“RN”’) with Agency at St. Elizabeth’s Hospital. He
worked the night shift in Unit 1E and served as an assistant charge nurse, as well as a medication
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and treatment nurse. As a charge nurse, Andem testified that he was responsible for coordinating
the activities of the entire unit, ranging from managing patients to the staff. Tr. 146-149.

Andem testified to working with Employee for three (3) months in Unit 1E. He recalled
an altercation between Iwuji and Employee. Andem explained that Iwuji asked Employee to
monitor the hallway; however, Employee continued to work on his school assignment. He stated
that instead of showing remorse, Employee confronted Iwuji and asked if Iwuji had a problem
with him working on the computer. Andem stated that he witnessed Iwuji ask Employee him to
monitor the hallway a second time and noted that during the exchange, he was leaving the
medication room to the direction of the nurses’ station where Employee and Iwuji were. According
to Andem, he could tell that Employee was doing homework because he also went to nursing
school. Tr. 151-155. Andem provided that at the time of the incident, he was also working on
completing COVID-19 assessments on patients that he had conducted. He testified that thereafter,
a patient approached Employee requesting laundry detergent and Employee told the patient to wait.
Andem said that he asked Employee how long he was going to have the patient wait before he
served the patient. He attested that Employee’s response to him was “Denis, don’t talk to me. You
have been asleep all night...” Tr. 160. However, Andem testified that he had not been asleep. Tr.
168.

Andem stated that he motioned Employee to the back of the nurse’s station, so that he could
talk to him before Iwuji returned, but Employee refused to talk in the back. He testified that in
response, Employee “bashed him out.” Tr. 159. Andem averred that he did not want a
confrontation at the nurses’ station because the patients were awake. He testified that
subsequently, lwuji appeared and noticed that Employee was still completing the homework
assignment that he was asked to stop working on thirty minutes ago. Andem explained that lwuji
wrote Employee up for after confirming that he was refusing to adhere to Iwuji’s directions. Tr.
156-158.

Andem reiterated that it was against Agency policy to complete schoolwork while on duty.
Tr. 173. He asserted that only one employee is assigned to the front desk. Thus, if a patient
approaches the front desk and requests an item, and the employee must leave the desk to retrieve
the item, the employee should contact another staff member to retrieve the item. However, he
specified that if the item was within the range of the desk the employee assigned to, the desk can
provide said item to the patient. Andem stated that in Employee’s case, he directed the patient to
sit down, while completing personal schoolwork, which was not patient related. Tr. 180-183.

On redirect, Andem clarified that generally there is one staff member at the front desk.
However, if the staff member did not want to wait for a break, they could remain at the front desk.
He stated that if a patient approached the front desk, it was the job of the staff member to either
assist the patient or find someone who could assist them. As it is related to a patient’s ability to
do laundry, Andem claimed that the procedure was to contact the charge nurse to determine
whether the patients could or could not. If the staff member at the front desk needed to contact the
charge nurse, Andem stated the staff member could simply turn around and ask the front desk to
be covered while they retrieve an item, like detergent, for a patient.Tr.194-196.

Mukala Siklya (“Siklya™) Transcript (Tr.) pp. 200-211.
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Siklya worked as an Incident Review Specialist with the Office of Risk Management. His
role was to investigate cases of abuse, neglect, and exploitations for individuals in care. Siklya
testified that once an investigation is assigned to him, he would read the Unusual Incident (“UI”)
report, take notes, and conduct any background medical checks through Agency’s AVATAR
system. Tr. 200-204. Siklya explained that AVATAR is a medical system where documentation
is housed and allows the review of medical records and progress notes. After performing the
background check, Siklya stated that he tabulated a list of people to interview and conduct the
interview. Tr. 204-205. Siklya provided that Agency also used a system called E-Risk which
tracked incidents that occurred at St. Elizabeth’s Hospital that were categorized as either
abuse/neglect, exploitation, or contraband. Tr. 205. Siklya reviewed an email from Sanori that
detailed information related to the complaint filed against Employee. He attested that he
interviewed Employee and discussed two separate cases with him, noting that the first incident
occurred between July 3 and 4" of 2022.  Tr. 209-210.

Martha Pontes (“Pontes”) Transcript (Tr.) pp. 212-248.

Pontes worked as a Chief Nurse Executive at St. Elizabeth’s Hospital. She testified that
she presided over the entire nursing department, which consisted of approximately four hundred
registered nurses, nurse managers, nursing team leaders, and behavioral technicians. Additionally,
she provided direct patient care. Tr. 212.

Pontes explained that the role of BHTSs at St. Elizabeth’s was to report to the charge nurse
and noted that BHTs were considered front-line individuals that worked with all the patients. She
indicated that employees in this position were also responsible for helping patients with their
activities of daily living, monitoring patient activities, providing for their safety, deescalating a
patient when they became anxious, and providing assistance with anything the nurses directed.
Pontes further provided that BHTs could work outside of the hospital and work as a sitter or escort
to patients. Pontes testified that a sitter was responsible for making sure that the staff understood
the patient and the patient’s triggers, and overall needs to ensure that their safety was paramount.
Pontes explained that an escort was also considered a BHT, who went out into the community with
patients. According to her, BHTs could accompany patients for medical appointments, housing
appointments, or emergency room visits. Tr. 213-216. Pontes further explained that there were
two classifications of patients that did not require a sitter; those who were voluntarily with the
hospital, and those who were outpatient permitted. However, if a patient was admitted, was a
forensic patient, or was an elopement risk/difficult to manage, then a sitter would be assigned and
expected to remain with the patient. Pontes confirmed that all BHTs were trained to assist with
managing difficult patients. Tr.217-218.

Pontes testified that Agency’s Exhibit H, Reporting Suspected Abuse Neglect and
Exploitation of Individuals in Care, was a hospital policy that applied to all employees. She
explained that all employees, including BHTSs, were trained on the Nursing Department Policy.
She noted that the policy has since been updated, but insisted that it was valid at the time of
Employee’s incident. Tr. 218-2109.
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Pontes identified Agency’s Exhibit J, as the policy for Escorting Individuals in Care to and
From Clinical Appointments, Internal and External. She explained that the latter portion of the
document pertained to sitters and what could occur in the emergency room. Pontes stated that
BHTSs were trained to escort individuals to the emergency room, so when a patient left a specific
unit, the remaining BHTSs that were in that unit would be selected according to the floating policy.
Tr. 222-223.

As it related to Agency’s Exhibit M, Pontes testified that on Sunday, July 3, 2022,
Employee began work at 11:19 p.m. and left at 8:38 a.m. Tr. 231. Pontes recognized Agency’s
Exhibit O as an email that she wrote to one of her direct reports. The email documented the July
3, 2022, incident between Employee and Iwuji. Tr. 236. Pontes affirmed that she signed a
document drafted by Human Resources (“HR”) upholding the decision to suspend Employee for
twenty days. She explained that she reviewed the document in its entirety before signing and
viewed the infraction as serious misconduct. Pontes stated that it was a neglect of the individual

in care. She further explained that Employe’s conduct constituted an inappropriate representation
of the hospital and his behavior. Tr. 241-244.

Volume Il: March 7, 2024

Mildred Kromah (“Kromah”) Transcript (Tr.) pp. 11-46.

Kromah performed her work as a Nursing Supervisor with Agency for thirteen (13) years.
Her role involved supervising the night shift, providing customer service, ensuring the well-being
of patients, and making sure that the hospital’s rules and regulations were followed. Her tour of
duty was from 11:15 p.m. to 9:00 a.m. Tr. 11-13.

Kromah stated that she knew Employee since he also worked the night shift. She testified
that she was the supervisor on duty on July 3, 2022, and she received a call from Sanori, informing
her that an employee from St. Elizabth’s Hospital was loud, argumentative with a staff member,
and disruptive to the unit. Kromah testified that Sanori informed her that he was going to call
security to have Employee removed from the unit. She explained that the phone call was brief,
and she did not know the name of supervisor who contacted her. Tr. 14- 15.

Kromah recalled contacting Employee to inquire about the incident. She spoke with him
for approximately three (3) minutes during which she indicated that Employee was loud and was
upset. Employee explained to Kromah that Sanori expected Employee to care for the patient.
However, Employee argued that it was not his duty to care for the patient. Tr. 16-17. Kromah
stated that she conducted a write-up about the incident and submitted the report to Pontes. Tr. 18.

On cross-examination, Kromah confirmed that she did not recall whether Employee
contacted her before she spoke with Sanori. However, after reviewing Employee’s exhibit, which
contained cellular phone records, she acknowledged that she spoke with Employee on July 4, 2022,
at 2:50 a.m. and 2:56 a.m. Kromah testified that the first call was made after she was contacted
by Sanori. The second call was to make sure that Employee had calmed down after the argument
with Sanori. Tr. 33-34.
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Kromah reiterated that Sanori contacted her to report that Employee was disrupting the
unit. In turn, Kromah contacted Employee at 2:50 a.m. to find out what occurred. According to
Kromah, Employee told her that Sanori expected him to conduct bedside care for the patient and
Employee argued with Sanori that it was not his responsibility to provide this type of care. Kromah
asked Employee to stop arguing with Sanori and explain to him his duty and that he was there as
security and not a nursing assistant. She called Employee back at 2: 56 a.m. to ensure that he had
remained calm because Sanori wanted him to be removed from the premises and Employee
responded that everything was fine. Kromah stated that she did not hear arguing during the second
call. Tr.35-37,41.

On redirect, Kromah testified that the first call she received entailed a lot of arguing from
Employee and Sanori; however, the second call was calm. Kromah explained that Sanori wanted
Employee to be removed, but Employee had to take care of the patient as a security personnel
member because she did not have another staff member to send to the unit. She further stated that
she told Sanori that she would speak with Employee, which was why she contacted Employee
again at 2:56 a.m. Tr. 43.

Employee’s Case-in-Chief

Mark Rowe (“Rowe”) Transcript (Tr.) pp. 51-73.

Rowe worked as a Registered Nurse at St. Elizabeth’s Hospital in Unit 1E with Employee
until the time of his resignation in August of 2022. Rowe testified that he pulled Employee aside
to remind him to be on his best behavior because management was watching Employee. According
to Rowe, management asked employees to report Employee’s behavior through email. Tr. 51-53.
Rowe testified that he had not seen lwuji reprimand any employee for using the computer. Tr. 68.
On cross-examination, Rowe testified that he had not worked at UMC on the night of July 3, 2022.
He also did not witness the incident involving lwuji and Employee. Tr. 71.

Tony Conway (“Conway”’) Transcript (Tr.) pp.76-91.

Conway worked at St. Elizabeth’s Hospital, Unit 1E. Tr. 76. He testified that Iwuji
reprimanded an employee for using the computer but could not recall which employee. He stated
that it was common for lwuji to reprimand employees for not performing their job. Tr. 84.
Conway recalled speaking with Employee on July 4, 2022, at 3:00 a.m. and then again at 3:09
a.m., because Employee was upset with someone. He told Employee that if it was serious, he
should contact the nurse. Tr. 87. On cross-examination, Conway confirmed that he was in Unit
1E on July 3, 2022. However, he could not recall any of the events that occurred that day. He
conceded that his only knowledge was from Employee’s perspective. Tr. 90-91.

DelLawrence Williams (“Williams”) Transcript (Tr.) p. 96-116.

Williams testified that staff could use the computer located at the front desk at any time for
time keeping or writing a note for a patient. He stated that any staff member could use the
computer, and no one was reprimanded. Tr. 105-108. On cross-examination, Williams testified
that he worked as a BHT for seven (7) years. He stated that the use of the computer is specifically
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for submitting work orders for supplies, writing patient notes, and time keeping. He claimed that
use of the computer for other reasons was prohibited. However, Williams had not seen a supervisor
instruct an employee to stop using a computer for personal reasons. He also claimed that the reason
could be because a supervisor used the computer for a personal matter. Tr. 110-113.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

Employee was on duty during the night shift on July 3-4, 2022. The night shift was
scheduled for 11:15 p.m. until 7:15 a.m. During his shift between July 3—4, Employee was assigned
to work as a “sitter” for a patient at the United Medical Center (“UMC”). The patient was a St.
Elizabeth’s Hospital (“SEH”) patient but was being cared for by UMC on the night of July 3-4.
As a sitter, Employee was responsible for observing and assisting a patient under psychiatric care.
The patient did not have the physical and mental capability to use the bathroom safely without
assistance. Further, the patient required nonstop direct observation. On the night of July 3—4, the
patient Employee monitored the patient as he got out of bed to use the bathroom. Employee did
not intervene. Employee allowed the patient to close the door to the bathroom such that he was not
able to directly observe the patient he had been tasked with observing. Agency, in its Closing
Argument, depicted Employee’s actions as follows:

During the early morning hours of July 4, Sanori, who was working in his
office on a different floor, was called to respond to an incident in the room
of Employee’s patient. When Sanori arrived in the patient’s room, UMC
staff told him that when they arrived, the patient was found in the bathroom
with the door closed, and that Employee had not informed anybody of the
patient’s activity. At the time of Sanori’s arrival, Employee was sitting in a
chair. When Sanori spoke to Employee to ascertain what happened,
Employee “became very loud . . . got up and started saying . . . things about
the staff.” When Sanori asked Employee why he did not call anybody,
Employee responded that “[the staff] don’t listen to [him] anyhow, [he] is
not going to be bothered with them.” Employee raised his voice when
speaking with Sanori. When Sanori asked Employee to sit down, Employee
refused and became “more belligerent,” and began “pointing his finger at
[Sanori] and saying ‘you can’t tell me nothing.””

After Employee refused to comply with Sanori’s repeated instructions to
calm down and refused to engage in a professional conversation regarding
patient care, Sanori called SEH and spoke to Kromah, an SEH nursing
supervisor. Sanori informed Kromah that Employee was being
“argumentative, unruly[,] and loud with an employee of UMC . . .
concerning patient care” and requested that SEH send another employee to
relieve Employee.®

Regarding the alleged misconduct on August 29 — 30, 2022, Agency asserted that
Employee was tasked to man the front desk and in that role was responsible for monitoring the

5> Agency Closing Argument pp. 3 —4 (June 3, 2024).
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flow of foot traffic (general public, patients and staff) and providing information and guidance to
persons in his vicinity.> However, during the period in question, Employee was found to be doing
schoolwork (Employee was enrolled in a nursing school program) and was found to not be paying
attention to persons in his vicinity by Iwuji (the unit manager on duty). It was also noted that
Employee ignored a request by a patient for laundry detergent. Iwuji admonished Employee
multiple times to stop doing his schoolwork on Agency’s computer and to monitor the front desk
and its foot traffic in a more attentive manner. Another co-worker attempted to counsel Employee
which led to a heated verbal argument between the two. Iwuji noted that Employee disregarded
his command and with everything involved proceeded to “formally report the misconduct.”’

After reviewing the entirety of the record presented, the Undersigned finds that Agency’s
witnesses (Sanori, Pontes, Iwuji, Siklya and Kromeh) all testified in a credible, consistent and
forthright manner regarding this matter. They collectively testified that regarding the July incident,
Employee failed to follow DBH policy specifying the duties and responsibilities of a patient escort.
Those failed responsibilities included not actively providing help to the UMC staff when the
patient went to the restroom, letting the patient go into the restroom without his supervision, and
Employee failing to keep a calm and professional demeanor in his interactions with the patient and
UMC staff. Employee’s words, actions and demeanor were not consistent with his duties as an
BHT/escort. Pursuant to 6-B DCMR § 1605.4(d); Failure or refusal to follow instruction warrants
corrective or adverse action when sustained. During the July incident, Employee was instructed to
escort the patient and to monitor him while he was at UMC. | find that Employee failed to monitor
the patient and worse over engaged in a verbal argument with several staff at UMC. Employee was
lawfully tasked with escorting the patient. However, as soon as the patient went to the bathroom
Employee seemingly asserts that it was not his job to monitor/assist/ask for help. This reasoning
is incredulous and inconsistent with the collective testimonies of Agency’s witnesses.

Regarding the August incident, | find that Employee, while assigned to the front desk, was
using Agency’s computer to conduct personal business. Moreover, Employee was not attentive to
his assigned area leading to multiple requests for Employee to stop doing personal work using
Agency resources while on duty. At this time, he provided a hospital patient lackluster care when
that patient asked for assistance in doing his laundry. Iwuji provided Employee with more than
one opportunity to cease his personal work and conduct Agency’s business but Employee
disregarded this order. Iwuji’s testimony in this regard was forthright and consistent. I further find
that Employee’s explanation to be self-serving and unreliable. Accordingly, I find that Agency has
met its burden of proof relative to the charge of violating 6-B DCMR § 1605.4(d) for both the July
and August incidents.

| hereby incorporate by reference my foregoing analysis and further find that Employee
engaged in the “use of unprofessional language, gestures, or other conduct; quarreling; creating a
disturbance or disruption,” in violation of 6-B DCMR § 1605.4(a) and Hospital Policy No 513.00
Code of Ethical Conduct, in both the July and August Incidents. | note that Sanori witnessed and
credibly testified about her firsthand experience of Employee’s disruptive behavior during the July
incident. Kromah corroborated Sanori’s depiction of this event as she heard them over the

61d. pp. 5- 6.
71d.
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telephone. For the August incident, Iwuji and Andem provided a consistent description of
Employee’s unprofessional behavior. Employee’s only first-hand testimony to rebut these
descriptions came from his own dubious viewpoint. None of the witnesses Employee provided
had any first-hand knowledge of the incidents that led to his suspension.

Given the gravity of the conduct and the proper procedural safeguards of due process that
Agency undertook, I find that Agency proved by a preponderance of the evidence that it had cause
to suspend Employee. Although the OEA has a “marginally greater latitude of review” than a
court, it may not substitute its judgment for that of the agency in deciding whether a particular
penalty is appropriate.® The “primary discretion” in selecting a penalty “has been entrusted to
agency management, not to the OEA.”® Selection of an appropriate penalty must involve a
responsible balancing of the relevant factors in the individual case. OEA’s role in this process is
not to insist that the balance be struck precisely where the OEA would choose to strike it if the
OEA were in DBH’s shoes in the first instance; such an approach would fail to accord proper
deference to the Agency’s primary discretion in managing its workforce. Rather, the OEA’s review
of an agency-imposed penalty is essentially to assure that DBH conscientiously considered the
relevant factors and did strike a responsible balance within tolerable limits of reasonableness. Only
if the OEA finds that the agency failed to weigh the relevant factors, or that DBH’s judgment
clearly exceeded the limits of reasonableness, is it appropriate for the OEA then to specify how
the DBH’s decision should be corrected to bring the penalty within the parameters of
reasonableness.®® | find that the evidence did not establish that the penalty of a twenty (20) day
suspension constituted an abuse of discretion.!* I conclude that the Agency has met its burden of
proof in this matter and that Employee’s suspension should be sustained.

ORDER

Based on the foregoing, it is ORDERED that the Agency’s action of SUSPENDING
Employee for twenty (20) days is hereby UPHELD.

FOR THE OFFICE:

/sl Eric T. Rohinson
ERIC T. ROBINSON, ESQ.
SENIOR ADMINISTRATIVE JUDGE

8 See, Douglas v. Veterans Administration, 5 MSPB 313, 328, 5 M.S.P.R. 280, 301(1981)(Federal Merit Protection
Board case); Raphael 740 A. 2d 945).
°1d.
10 Raphel 740 A. 2d at 945.
11 Although I may not discuss every aspect of the evidence in the analysis of this case, | have carefully considered the
entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014)
(citing Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (“The record must demonstrate that the ALJ
considered all of the evidence, but an ALJ is not required to discuss every piece of evidence”).
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Notice: This decision is subject to formal revision before publication in the District of Columbia Register and OEA

Website. Parties are requested to notify the Office Manager of any formal errors in order that corrections may be made
prior to publication. This notice is not intended to provide an opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
) OEA Matter No.: 1601-0041-22
EMPLOYEE, )
Employee )
) Date of Issuance: November 26, 2024
V. )
)
DEPARTMENT OF )
YOUTH REHABILITATION SERVICES, )
Agency ) JOSEPH LIM, ESQ.
) Senior Administrative Judge
Amanda Price, Esg., Employee Representative

Conner Finch, Esq., Agency Representative
INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On or about February 8, 2022, Employee filed a Petition for Appeal with the Office of
Employee Appeals ("Office” or "OEA") challenging the District of Columbia Department of
Youth Rehabilitations' (“DYRS” or "Agency") decision to terminate her from her position as a
Youth Development Representative (“YDR”) effective December 23, 2021. Employee was
terminated based on a charge of Inability to Carry Out Assigned Duties. In response to OEA’s
February 17, 2022, letter, Agency filed its March 18, 2022, Answer disputing Employee's claims
and Motion to Dismiss, asserting that her appeal should be dismissed for late filing.

Following Agency’s May 12, 2022, declination of mediation, this matter was reassigned to
the undersigned Senior Administrative Judge (“SAJ”). On June 17, 2022, Employee
responded to Agency’s Motion to Dismiss by asserting that Agency provided service
to a former address despite having been notified of her new address. On July 19, 2022,
| issued an Order wherein | concluded, based on the parties’ representations and arguments,
that equity requires that this appeal be decided on its merits instead of being dismissed on a
technicality.

I held a Prehearing Conference on January 18, 2023, wherein the parties discussed their
desire to discuss settlement of this matter. Following several reports submitted by the parties on
February 21, 2023, November 17, 2023, February 21, 2024, due to discovery and settlement
discussions, a Prehearing Conference was convened on June 17, 2024. At the Prehearing
Conference, | ordered the parties to submit a Joint Statement of Facts along with the parties’
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individual briefs on or before September 20, 2024. Following the submission of legal briefs by
the parties, | determined that an Evidentiary Hearing was not warranted. The record is now
closed.

JURISDICTION

This Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03
(2001).

ISSUES
1. Whether Agency had cause to take adverse action against Employee; and
2. Ifso, whether the penalty of removal was appropriate under the circumstances.

FINDINGS OF FACT!

Agency hired Employee on February 24, 2002, as a YDR. The physical requirements of
a YDR are as follows:

Must be able to physically perform the basic operational functions of walking,
standing, bending, grasping, talking, repetitive motions, squatting, running,
jumping and climbing; to carry or drag an individual (125 pounds, or more) a
minimum of seventy-five (75) feet; and to fully perform DYRS approved restraint
techniques and to apply restraining devices to aggressive and assaultive youths.
Must have visual and hearing acuity to fully observe the behaviors and interactions
of youth and other persons within the facility during official travel and activities,
and to effectively receive and transmit communications by two-way radios and
telephones.

On August 3, 2017, Employee injured her right wrist, left wrist, right knee, and left knee
while at work. Immediately after the injury, Employee sought medical attention, and Agency
notified the Public Sector Workers’ Compensation Program (“PSWCP”) of the accident. Since
August 3, 2017, to the present, Employee has been unable to meet the physical demands of a YDR.
On September 11, 2017, the PSWCP awarded Employee Temporary Total Disability (TTD)
wage-loss compensation benefits and medical benefits.

On May 22, 2019, Mark Sheer, M.D., an orthopedist retained by the PSWCP, performed
an Additional Medical Evaluation (“AME”) of Employee authorized under 7 DCMR § 136. He
found that Employee had permanent physical restrictions that would preclude her from working
anything more demanding than a sedentary job. On June 27, 2019, the PSWCP, through a Notice
of Termination of Temporary Wage-Loss Compensation (“TTD Termination Notice”), terminated
Employee’s TTD benefits because her disability was no longer temporary in nature. The TTD

! Parties’ Joint Stipulation of Facts (August 16, 2024).
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Termination Notice notified Employee that she could appeal the TTD Termination Notice to the
Office of Administrative Hearings (“OAH”). The TTD Termination Notice also provided
Employee instructions on how to request permanent disability benefits.

On August 29, 2019, the PSWCP issued Employee a Notice of Career and Educational
Services Retention Rights (“2019 NORR”) notifying Employee that her right to return to her
position with Agency would expire on May 21, 2021, two (2) years after Dr. Sheer determined that
Employee’s work restrictions had become permanent in nature.?On November 8, 2019, Employee
appealed the TTD Termination Notice to OAH. On February 24, 2020, Employee and the District
of Columbia, through the PSWCP, fully resolved both the TTD Termination as well as
Employee’s claim to permanent disability compensation through settlement.

On November 18, 2020, the PSWCP, through an Amended Notice of Career and
Educational Service Retention Rights (“Amended NORR”) rescinded the 2019 NORR, after
determining that it was issued in error. On December 3, 2020, Employee filed an appeal of the
Amended NORR to the Chief Risk Officer (“CRO”) of the District of Columbia Office of Risk
Management pursuant to 7 DCMR § 156. On January 4, 2021, the CRO determined that (1) the
2019 NORR was correct; (2) the Amended NORR rescinding it was in error; and (3) that the
PSWCP should reinstate the 2019 NORR.

On March 2, 2021, counsel for Employee, Ananda Price, Esq., contacted Agency’s
general email inbox and stated the following by email:

“... I represent Karen McDonald. As a correctional officer with the Department of
Youth Services she suffered some injuries while on the job that left her with
permanent workplace restrictions. I am reaching out to see if there are any positions
within Department of Youth Services that adhere to Ms. McDonald workplace
restrictions. | know that some positions within the department are classified as light
duty and I wanted to see if any of those positions open and available. She intends
to remain in District employment. Her Career & Educational retention rights were
restored and | want to see that she is able to maximize them by her deadline of May
21, 2021. Please feel free to respond to this message or reach out to me directly at
my mobile number below. Thank you for your time.”

Agency subsequently directed the email to Lennie Moore, Human Resources Officer.
Moore then contacted the PSCWP to ascertain the status of the workers’ compensation matter.
After conferring with the PSWCP, Agency confirmed that Employee’s retention rights would
expire on May 21, 2021. On April 15,2021, Moore contacted Employee’s Counsel to notify her that
“I have sourced agency management and we are not able to identify a position to accommodate
permanent work-place restrictions. Please let me know if I can assist you any further.”

On April 16, 2021, in response to Moore’s email, Employee’s counsel inquired about

2 District employees injured in workplace accidents have a right to return to their position if they recover to the point
where they can return to their duties within a period defined by statute and regulation. D.C. Code § 1-623.45; 7
DCMR § 143.
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positions as a “front lobby/gate entrance (New Beginnings), warehouse (New Beginnings), YSC
w/ Uniform orders, or any of space [sic] that has work that will adhere to Ms. McDonald’s
restrictions” She also asked about a detail position. On April 20, 2021, Moore wrote to
Employee’s counsel: “A detail is not an appropriate action to address a permanent
accommodation request. Has [Employee] applied for an ADA accommodation? Here is the email
for such requests: dyrs.fmal@dc.gov [sic].” The following day, Employee’s counsel responded,
“I will reach out to them directly to make that request. Thank you for your help!” On May 7, 2021,
Employee’s counsel followed up with Lennie Moore concerning the ADA Accommaodation stating
that she had not received a response and were there any steps that could be taken to expedite the
process.

On May 11, 2021, Employee’s counsel wrote to dyrs.fmla@dc.gov inquiring about a
request for an accommodation, copying Employee on the email.® On the same day, Employee
spoke directly to Alesha G. Wajid-Ali, M.S, PHR, a Lead Human Resources Specialist who
administered requests under the Americans with Disabilities Act (“ADA”) and had access to the
dyrs.fmla@dc.gov email address. In an email memorializing that conversation, Wajid-Ali, from
the dyrs.fmla@dc.gov address, wrote that Employee, by phone, had requested a transfer to
another agency or reassignment to a different position within Agency as an accommodation.
Wajid-Ali further noted that, as they had discussed by phone, Agency would need Employee’s
resume to process any accommaodation request.

On May 18, 2021, Employee’s Counsel emailed Wajid-Ali to ask about the status of the
accommodation request. On May 21, 2021, Wajid-Ali responded to Employee’s Counsel, copying
Employee, to reiterate the need for Employee’s resume. On June 4, 2021, Employee’s Counsel,
copying Employee, again wrote that Employee had not received instructions for requesting an
accommodation. On June 10, 2021, Wajid-Ali responded again to both Employee and Employee’s
Counsel, attaching the May 11, 2021, email and requesting Employee’s resume.

On June 22, 2021, Agency received an email signed by Karen McDonald from the email
address of Feaster.Aurelia@epa.gov indicating that Employee was unable to download an
attachment. As noted in the May 11, 2021, email, Agency did not require that Employee download
an attachment; rather it required a copy of Employee’s resume to determine whether Employee
could be accommodated. Agency does not have any record of a response to this email.* On July
20, 2021, through a Notice of Career and Educational Services Retention Rights (“2021 NORR”),
consistent with the January 4, 2021, decision of the CRO, the PSWCP notified Employee that her
retention rights expired on May 21, 2021.5

On August 9, 2021, relying on the 2021 NORR and Employee’s inability to return to work
as a YDR, Agency issued Employee an Advance Notice of Proposed Removal (“Advance
Notice”) based on her Inability to Carry Out Assigned Duties. On September 3, 2021, Employee

3 Agency uses a single secure email address for requests under both the Family and Medical Leave Act and
Americans with Disabilities Act.
4 According to Agency, it no longer employs Wajid-Ali and is unclear whether Wajid-Ali responded. Agency cannot
find any record of such a response.
5> Agency has no role in decisions concerning retention rights. It is unclear why the 2021 NORR was not issued for
over seven months after the CRO’s decision.
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filed a Charge of Discrimination with the Equal Employment Opportunity Commission
(“EEOC”) asserting that the Advance Notice constituted unlawful discrimination on the basis of
disability.

While the EEOC action was pending, on September 21, 2021, a hearing was held before
a Hearing Officer concerning the Advance Notice. Employee testified that she could return to
work, but she did not present any medical documentation supporting that testimony. Employee
requested time to present additional evidence and argument. The Hearing Officer granted
Employee additional time and directed her to appear on October 13, 2021. Employee did not
appear for the October 13, 2021, hearing before the Hearing Officer. On October 25, 2021, the
Hearing Officer found that Agency established that it had cause to take adverse action based on
Employee’s Inability to Carry Out Assigned Duties and that removal was appropriate.

On November 16, 2021, Employee’s Counsel sent Employee’s most recent resume to
Agency by email. On November 23, 2021, Agency and Employee settled the EEOC action.
Agency agreed to take no adverse action against Employee until at least November 29, 2021,
during which time it would consider potential accommodations for Employee’s disability. On or
about November 29, 2021, Moore reviewed every current vacancy and determined that there were
no union positions at Agency at or below Employee’s grade for which she was qualified based on
review of Employee’s resume and qualifications. On November 29, 2021, Agency, through
Chanel Hall, Esq., Interim General Counsel, informed Employee and Employee’s Counsel that
there were no positions to which Employee could be reassigned.

On December 23, 2021, Agency issued the Final Decision — Removal (“Removal Notice”).
Employee was removed because she could no longer perform the essential functions of her position.
The Removal Notice adopted the evidence, recommendations, rationale and conclusions of both
the proposing official and the Hearing Officer. At the time of Employee’s removal, Employee’s
position was a Grade 8, Step 9 YDR. Employee has not proposed any accommodation that would
allow her to perform all essential functions of a YDR, and it is undisputed that none exist.

ANALYSIS AND CONCLUSIONS OF LAW

Whether Agency had cause to take adverse action against Employee

In accordance with D.C. Official Code 81-616.51(2011) and 68 DCMR 81602.1,
disciplinary actions may only be taken for cause. The District of Columbia Municipal
Regulations ("DCMR") and the corresponding District Personnel Manual ("DPM?”)
regulate the manner in which agencies in the District of Columbia administer adverse and
corrective actions. The new DCMR and DPM chapters (DCMR 6-B Chapter 16 and DPM
Chapter 16) regulating the manner in which agencies administer adverse actions went into
effect in the District on May 12, 2017. Consequently, all adverse actions commenced after
this date were subject to the new regulation. In the instant matter, Employee was
terminated effective December 23, 2021, when the new version of the DPM was already
in effect.
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Agency removed Employee under 68 DCMR 8§ 1605.4(11) "Inability to carry out
assigned duties”. 68 DCMR 81607.2 (n) define the cause of "Inability to carry out assigned
duties”" as "Any circumstance that prevents an employee from performing the essential
functions of his or her position, and for which no reasonable accommodation has been
requested or can be made, unless eligible for leave protected under the D.C. Family Medical
Leave Act."” Thus, OEA must determine whether circumstances prevented Employee from
carrying out her assigned duties, and if so, whether any reasonable accommodation could enable
her to perform those functions.

Agency's Position

Agency argues that District of Columbia law permits the removal of a career service
employee based on “[a]ny circumstance that prevents an employee from performing the essential
functions of her or her position, and for which no reasonable accommodation has been requested
or can be made, unless eligible for leave protected under the D.C. Family Medical Leave Act.” 6-
B DCMR 8§ 1607.2(n) (emphasis added). There is no dispute that, since 2017, Employee has been
unable to work as a YDR because of her physical limitations, and that no reasonable
accommodation would enable her to perform her essential functions. Thus, Agency asserts that it
was justified in terminating Employee’s employment.

Employee's Position

Employee argues that Agency failed to sufficiently consider the possibility of reassignment
and/or accommodation before removal. Although she concedes that Agency made some
unsuccessful effort towards reassignment, Employee alleges that Agency did not engage in the
interactive process in good faith. Employee believes there are accommodated positions within the
agency as she was informed by active staff members of such positions. While Employee agrees
with Agency that OEA lacks jurisdiction over disability discrimination claims, she asserts that
Agency could have provided some workplace accommodation that would allow her to continue
employment. However, in her brief, Employee did not identify those positions for which she
believes she is qualified for nor did she specify how Agency was deficient in the interactive
process.

Analysis

Like the Americans with Disabilities Act (“ADA”), the D.C. Human Rights Act
("DCHRA™) requires employers to engage in an "interactive process™ to identify potential
accommodations that could overcome a disabled employee's limitations.® This interactive
process is mandated because an employer that does not engage in an interactive process "risks
not discovering a means by which an employee's disability could have been accommodated."’

This interactive process is codified in 6-B DCMR § 2006.2 which states that:

6 See Hunt v. District of Columbia, 66 A.3d 987,992 (O.C. 2013).
"1d.
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2006.2 Whenever a medical evaluation establishes that an employee is permanently
incapable of performing one (1) or more of his or her essential job functions,
the personnel authority shall:

(a) Collaborate with the employee and the employing agency ADA
Coordinators to determine whether a reasonable accommodation can be made that
will enable the employee to perform the essential job functions, involving the D.C.
Office of Disability Rights for technical assistance and guidance when necessary;

(b) If no such reasonable accommodation can be made, work with the
employing agency to non-competitively reassign the employee to another
position for which the employee qualifies and can perform the essential job
functions with or without a reasonable accommodation;

(c) If the employee cannot be reasonably accommodated or reassigned to a
new position, the personnel authority shall advise the employee of applicable
disability and retirement programs, and the program eligibility requirements;
and

(d)  Separate the employee, either through a retirement program or Chapter
16

"Reasonable accommodation to perform essential job duties" under the relevant statutes and
regulations.

6B DCMR § 1607.2(n) provides that an employee may be removed based on "any
circumstance that prevents an employee from performing the essential functions of his or
her position, and for which no reasonable accommodation has been requested or can be made,
unless eligible for leave protected under the D.C. Family Medical Leave Act.” (Emphasis
added). Thus, prior to removing an employee pursuant to this regulation, the Agency must
explore reasonable accommodations that have been requested or can be made. In this
instance, based on the parties’ Stipulations of Facts, I find that Agency attempted to find
positions for Employee before giving her notice of its intended adverse action.

Unlike other sections of 6B DCMR 8§ 1607, section 1607.2(11) does not specifically
make reference to the DCHRA or other laws to provide context or further meaning to the
language it incorporates.® Rather, section 1607.2(n) includes the term "reasonable
accommodation” without attaching it to the term's meaning under the DCHRA, or its
federal counterpart ADA.® As the DCHRA and/or ADA do not govern this review of

8 For instance, 68 DCMR § 1607.20 specifically references the DCHRA and the Civil Rights Act of 1964 to
give context to the "protected" classes that it covers. If "reasonable accommodation™ was intended to cany the
same meaning and invoke the same analysis under § 1607.2(n) as it does in the ADA, then such context would

have been provided as it was in §1607.20.

® Under DCHRAJ/ADA, the plaintiff, or employee, would carry the burden of persuading the factfinder that
reasonable accommodations were available and that he or she could perform the essential functions of her job
with the accommodations. Floyd at 328.

Initial Decision
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OEA's decision, OEA is only required to determine if the proposed accommodations were
"reasonable” in the context of its plain meaning - not the provisions or judicial construction
of the aforementioned laws based on a review of the record and the representations of both
Agency and Employee. Nonetheless, it is extremely helpful to this tribunal to look to the
DCHRA and ADA for guidance when defining "reasonable accommodation” under 6B
DCMR § 1607.2(n).%0

The Courts have established what does not constitute a reasonable accommodation. For
instance, the D.C. Circuit affirmed a finding that an accommodation was not reasonable
because the employer “could not function normally without having others do [employee’s]
work on a daily basis."** Furthermore, the Seventh Circuit has repeatedly held that “to have
another employee perform a position's essential function, and to a certain extent perform the
job for the employee, is not a reasonable accommodation"'? Moreover, "[i]f a particular job
function ... is an essential function, then it is irrelevant whether the employer could have
someone else perform the function without undue hardship” because "'as a matter of law, [that
is] not reasonable.”® Likewise, guidance from the EEOC provides that employers are not
required to reallocate essential functions to someone else as a reasonable accommodation.*

In the same manner, the Seventh Circuit has held that an employer is not required to
change the essential functions of a job to accommodate an employee, and that a full-time
employee must be able to work full-time, not just part-time, with the accommodation for it to
be reasonable.’® A reasonable accommodation must also allow for an employee to "complete
assigned tasks within a reasonable period of time" because that is "an essential job function of
any job."1¢

Additionally, as cited above, the judicial construction of the DCHRA and ADA
provides that a reasonable accommodation need not be made if it would impose an undue
hardship on the employer.!! As the District Court recognized in Mclntyre v. Wash. Metro. Area
Transit Auth.,!”"an accommodation is [only] reasonable if it allows the employee to fulfill all

19 The ADA provides that a "reasonable accommodation” may include making existing facilities used by employees
readily accessible to and usable by individuals with disabilities; and job restructuring, part-time or modified work
schedules, reassignment to a vacant position, acquisition or modification of equipment or devices, appropriate
adjustment or modifications of examinations, training materials or policies, the provision of qualified readers or
interpreters, and other similar accommodations for individuals with disabilities. See 42 uses §12111(9).

1 Carr v. Reno, 23 F.3d 525, 529 (D.C. Cir. 1994).

12 Stern v. St. Anthony's Health Ctr., 788 F.3d 276, 289-90 (7™ Cir.) (quoting Majors v. Gen Elec. Co.,714 F.3d
527,534 (7" Cir. 2013)).

131d. at 290.

141d.

15 5ee Ammons v. Aramark Unif. Servs., 368 F.3d809, 819 (7% Cir. 2004) (finding that the employee could not perform
the essential functions of his job even with reasonable accommodations because "[a]lthough tending to the boiler with
assistance and repairing the plant's sewing machines are reasonable accommodations for [the employee's] disability,
these tasks would account for only approximately half of [his] workday").

18 Morrisv. Jackson, 994 F.Supp. 2d 38, 47 (D.D.C. 2013); See also Carr at 530 (finding that an accommodation
was not reasonable because an essential function of any government job is an ability to appear for work and
complete tasks within a reasonable period of time, and employee could not be counted on to "fulfill these
minimum expectations").

172019 U.S. Dist. LEXIS 81839, *21, 2019 WL 2120324,
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essential functions of [his] job without imposing an undue hardship on the employer."
(Emphasis added)*8

In Mcintyre, the District Court found that the employee's request to change her daily
start time from 6:00 am to 8:00 am was unreasonable because it would prevent her from
fulfilling her essential duties and impose undue hardship on the employer.r®* The Court
reasoned that by removing the employee from the early shift rotation, it would force other
employees to "conduct the initial operations more frequently, giving them less opportunity
to work on their own administrative tasks and evaluations."?® Thus, the later shift would
cause an undue hardship by requiring others to cover for the employee, and "an
accommodation that would cause other employees to work harder, longer, or be deprived of
opportunities is not mandated."?* Further, the law is clear that an employer is not required to
provide an employee with his or her preferred accommodation.?? The employer must simply
provide a reasonable accommodation if one can be made.?

As far as what the interactive process entails, the D.C. Circuit Court has held that in
order to meet its obligations, an employer needs information about the nature of the
individual's disability and the desired accommodation.?* Likewise, the District Court has
explained that the "interactive process is designed to ensure that an agency is fully aware of its
employees' purported disabilities and desired accommodations and possesses information it
needs to comply with its obligations,” and that the employer may require the employee to
provide documentation.®® Accordingly, to determine the appropriate reasonable
accommodation, it may be necessary for the agency to initiate an informal, interactive process
with the individual with a disability in need of the accommodation. This process should
identify the precise limitations resulting from the disability and potential reasonable
accommodations that could overcome those limitations.?®

The Ward Court explained that "the process contemplated is a flexible give and take
between employer and employee so that together they can determine what accommodation
would enable the employee to continue working."?’ The D.C. Circuit Court further provided
that in evaluating an interactive process, "courts should look for signs of failure to participate
in good faith or failure by one of the parties to make reasonable efforts to help the other party
determine what specific accommodations are necessary... courts should attempt to isolate the
cause of the breakdown and then assign responsibility. For instance, when the parties are
missing information that can only be provided by one of the parties, the party withholding the
information may be found to have obstructed the process. In sum, to establish that her request

18 (quoting Graffius v. Shineski, 672 F. Supp. 2d 119, 126 (D.D.C. 2009).
9 1d. at 31-32.
2d. at 37.
21 1d. (quoting Rehn, v. Jams Co., 486 F.3d 353, 357 (8™ Cir. 2007)).
22 See Aka v. Wash. Hosp. Ctr.,156 F.3d 1284, 1305 (D.C. Cir. 1998).
2 d.
24 See Ward v. McDonald, 762 F.3d 24, 31 (D.C. Cir. 2014).
25 See Lenkiewicz v. Castro, 145 F.Supp. 3d 140, 143 (D.D.C. 2015).
% Ward at 32.
27d.
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was "denied,"” plaintiff must show either that the defendant in fact ended the interactive process
or that it participated in the process in bad faith."?®

As part of the reasonable accommodation process, the DCCA has identified an
"interactive process"” between the employer and employee as a tool that "serves to identify
potential accommodations that could overcome the employee's limitations;" however, neither
the ADA nor the DCHRA explicitly requires this interactive process.?® The DCCA has
recognized that "there is no per se liability under the ADA if the employer fails to engage in an
interactive process," but that "the failure to do so is prima facie evidence that the employer
may be acting in bad faith."*® (emphasis added and internal quotation marks and punctuation
omitted).

The United States District Court for the District of Columbia ("District Court™) has
found that in attempting to establish that an employer failed to participate in an interactive
process, the employee "retains at all times the burden of persuading the [fact-finder] that
reasonable accommodations were available™ and must show that he could have been
reasonably accommodated.3! Moreover, the interactive process "is not an end in itself” and
thus "it is not sufficient for the employee to show that the employer failed to engage in the
interactive process."%?

The courts have made it clear that the ultimate inquiry when evaluating an interactive
process is whether the employer acted in bad faith. Hence, evidence that an interactive process
did not occur does not result in per se liability for the employer under ADA law, but rather
merely serves as prima facie evidence that the employer may have acted in bad faith.® As with
any prima facie evidence, it can be overcome with a showing to the contrary.

In the instant matter, both parties agree that Agency engaged in the interactive process.
The agreed upon facts indicate that Agency collaborated with Employee regarding any
possible work accommodations, and while there was some delay in Employee’s submission
of a resume, the parties stipulated that Agency reviewed its then current vacancies and
determined that there were no union positions at Agency at or below Employee’s grade for which
she was qualified based on review of Employee’s resume and qualifications.

The parties also stipulated that although Employee testified before Agency’s Hearing
Officer that she could return to work, Employee never presented any medical documentation
supporting that testimony. Despite Employee being granted additional time to secure such
documents and being directed to appear on October 13, 2021, it is undisputed that Employee did
not appear for the October 13, 2021, hearing before the Hearing Officer. Not only did Employee
fail to submit a response within the allotted time, but she also neglected to respond even after

2 d.
2 Sparrow v. D.C. Off. of Human Rights, 74 A.3d 698, 704, 705 n.8 (D.C. 2013).
301d. at 705.
31 See Floyd v. Lee, 968 F. Supp. 2d308, 327-328 (D.D.C. 2013) (quoting Holbrook v. City of Alpharetta, 112
F.3d 1522, 1526 (11'" Cir. 1997)).
%2Pantazes v. Jackson, 366 F. Supp. 2d 57, 70 (2005).
33 See Sparrow at 705.
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being granted an extension. 6B DCMR § 1621.6 provides that "[ a]s a written part of his or her
response, an employee shall raise every defense, fact, or matter in extenuation, exculpation, or
mitigation of which the employee has knowledge or reasonably should have knowledge or
which is relevant to a reason for which the employee took an action (of failed to take an action)
which is a subject of the proposed or summary action. The failure of the employee to raise a
known defense, fact, or matter shall constitute a waiver of such defense, fact, or matter in all
subsequent proceedings.” Based on the above undisputed facts, | find that Employee cannot
claim bad faith on the part of Agency as she has failed to fully cooperate with the interactive
process.

The parties stipulated that there are no specific workplace accommodations that Agency
could provide that would enable her to continue performing her job as a YDR while still being
consistent with the medical guidelines and limitations identified by the medical doctors who have
treated and/or examined her. As Dr. Mark Sheer indicated in his medical evaluation, Employee’s
permanent disability precludes any job other than a sedentary one.

Here, Employee has failed to meet her burden under Floyd and has presented no evidence
of a reasonable accommodation that would have allowed her to perform her essential duties.
Therefore, even if this Office were to adopt Employee's argument that a good faith interactive
process did not occur, it is not enough to warrant reversal.

The undisputed facts indicate that Agency acted in good faith to fulfill any obligation
to accommodate Employee's disability. After the PSWCP determined that Employee had a
permanent disability and Employee first presented Agency with information regarding her
medical conditions, the Agency responded by attempting to find a suitable position for Employee
that accommodate her physical limitations. By the time that Agency determined it could not
reasonably accommodate Employee, it possessed adequate information regarding Employee's
physical limitations as communicated through her doctors to make an informed decision.

Based on her arguments, Employee’s only rationale in asserting that Agency did not engage
in the interactive process in good faith is her assertion that there must be some “active light duty
positions” available for her.>* However, Employee presents no statute or regulation requiring
Agency to continue searching for a position for her even after it had already determined that there
was no suitable vacancy.

This tribunal must then proceed on whether Agency had cause for terminating
Employee's employment. And what is dispositive of whether Agency had cause under 6B
DCMR § 1605.4(n) "Inability to carry out assigned responsibilities or duties,” and
1607.2(n) "Inability to carry out assigned duties: Any circumstance that prevents an
employee from performing the essential functions of his or her position, and for which no
reasonable accommodation has been requested or can be made, unless eligible for leave
protected under the D.C. Family Medical Leave Act" is a determination, based on the
uncontroverted evidence, that there is no reasonable accommodation that can be made to
enable a permanently disabled employee to perform the essential functions of his/her position.

34 Employee’s brief (September 23, 2024).
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As the Courts have found in the opinions cited above,® the Agency's written job
description and opinion of the essential duties are owed substantial deference. The record is
definitive regarding the essential job functions of a YDR at Agency. The YDR job description
provides a host of general duties which include walking, standing, bending, grasping, talking,
repetitive motions, squatting, running, jumping and climbing; to carry or drag an individual (125
pounds, or more) a minimum of seventy-five (75) feet; and to fully perform DYRS approved
restraint techniques and to apply restraining devices to aggressive and assaultive youths. None of
these are compatible with Employee’s permanent disability.

The undisputed facts in this matter indicate that Employee is unable to perform the major
duties of a YDR as enumerated in its position description. Accordingly, | conclude that Agency
has met its burden of establishing cause for taking adverse action.

Whether the penalty of removal was appropriate under the circumstances.

As noted above, the only remaining issue is whether the discipline imposed by the
agency was an abuse of discretion. Any review by this Office of the agency decision selecting
an adverse action penalty must begin with the recognition that the primary responsibility for
managing and disciplining an agency's work force is a matter entrusted to the agency, not this
Office.® Therefore, when assessing the appropriateness of a penalty, this Office is not to
substitute its judgment for that of the Agency, but simply to ensure that "managerial discretion
has been legitimately invoked and properly exercised."%’

When the charge is upheld, this Office has held that it will leave Agency's penalty
"undisturbed” when "the penalty is within the range allowed by law, regulation, or
guidelines and is clearly not an error of judgment."® 6B DCMR §1607(n) Table of
Ilustrative Actions prescribe removal as the penalty for a first occurrence. For the foregoing
reasons, | conclude that the Agency's decision to select removal as the appropriate penalty for
Employee was not an abuse of discretion and should be upheld.

ORDER

It is hereby ORDERED that Agency's action removing Employee from service is
UPHELD.

FOR THE OFFICE: [s/ Joseph Lim
Joseph E. Lim, Esq.
Senior Administrative Judge

3% See Adams and Floyd, supra.
% See Huntley v. Metropolitan Police Dept., OEA Matter No. 1601-011 1-91, Opinion and Order on Petition for
Review (March 18, 1994); Hutchinson v. District of Columbia Fire Dept., OEA Matter No. 1601-0119-90, Opinion
and Order on Petition for Review (July 2, 1994).
37 Stokes v. District of Columbia, 502 A.2d 1006, 1009 (D.C. 1985).
% Employee v. Agency, OEA Matter No. 1601-0158-81, Opinion and Order on Petition for Review, 32 D.C.
Reg. 2915, 2916 (1985).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE!, )
Employee ) OEA Matter No. 1601-0053-22AF23
)
V. ) Date of Issuance: October 31, 2024
)
D.C. DEPARTMENT EMPLOYMENT )
SERVICES, )
Agency ) MICHELLE R. HARRIS, ESQ.
) Senior Administrative Judge
)

Morris E. Fischer, Esg., Employee Representative
Tonya A. Robinson, Agency Representative

ADDENDUM DECISION ON ATTORNEY FEES

INTRODUCTION AND PROCEDURAL HISTORY

On May 13, 2022, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the D.C. Department of Employment Services’ (“DOES”
or “Agency”) decision to terminate him from service effective April 14, 2022. This matter was
assigned to the undersigned Senior Administrative Judge (“AJ”) on August 2, 2022. On May 2,
2023, I issued an Initial Decision reversing Agency’s adverse action. Agency did not file an appeal;
thus, that decision became final thirty-five (35) calendar days after its issuance.? On June 15,
2023, Employee, by and through his counsel, filed a Motion for Attorney Fees and costs in the
amount of $21,627, and $50, respectively. On June 28, 2023, | issued an Order requiring Agency
submit a response to Employee’s Motion for Attorney Fees on or before July 14, 2023. Agency
filed its response on July 20, 2023, and cited therein that Employee and his counsel had engaged
in a retainer agreement, and that Employee’s counsel had notified Agency that he was entitled to
30% of the backpay award pursuant to this agreement. Upon review of the parties’ submissions, |
issued an Order on August 1, 2023, scheduling a Status Conference for August 17, 2023. On
August 8, 2023, Employee filed a Motion to reschedule the Status Conference to an afternoon time
on August 17, 2023, citing to a schedule conflict for the previous time schedule. I issued an Order

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
2 OEA Rule 635.2 (December 27, 2021).
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on August 10, 2023, granting this Motion and rescheduled the Status Conference for August 17,
2023. Both parties appeared for the conference as required.

During the August 17, 2023, Status Conference, the undersigned noted that Employee’s
counsel would be required to file a supplemental brief addressing the issue regarding the retainer
agreement. Employee filed this supplemental brief on September 5, 2023.2 On September 7, 2023,
I issued an Order requiring Agency to file a response to Employee’s supplemental brief by or
before September 20, 2023. Agency also filed its Response as prescribed.* As a result of what was
conveyed in both parties’ supplemental submissions, on September 21, 2023, I issued an Order
scheduling a Status Conference for October 3, 2023.> Both parties appeared for the Status
Conference as required. That same day, | issued an Order requiring Agency to file a substantive
response on or before October 17, 2023.5 Agency filed its response as required. On October 25,
2023, Employee’s counsel filed a reply to Agency’s response. On February 20, 2024, Employee’s
counsel filed a Supplemental Attorney Affidavit. Following the filing of the Supplemental
Attorney Affidavit, the parties agreed to and engaged in mediation regarding both the compliance
(1601-0053-22C23) and instant attorney fee matter. On March 7, 2024, Employee emailed a
courtesy copy of a Motion Regarding Reinstatement, which was later filed at this Office March 8,
2024. On March 7, 2024, Employee’s counsel notified the undersigned through email
correspondence that his representation of Employee in this matter was “making sure he gets his
back pay and attorney fees are paid....[Employee] may have additional issues about himself about
reinstatement and even after this issue, there may be others. My view on his motion is this [sic]
almost like a separate action, but this issue that he has is not within the scope my representation.”

On April 10, 2024, the undersigned was notified that attempts to mediate this matter were
unsuccessful. Accordingly, on April 10, 2024, the undersigned issued an Order requiring Agency
to file a response to Employee’s Supplemental Motion for Attorney Fees. Agency’s response was
due by or before May 15, 2024, which Agency complied with. The undersigned has determined
that an Evidentiary Hearing is not warranted. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).

ISSUE

3 Specifically, the undersigned noted during the Status Conference that the Retainer reflect an agreement between
counsel and Employee for which this tribunal has no jurisdiction. Further, the undersigned noted that Employee’s
counsel would have to assert whether he was going to rely upon this tribunal’s determination regarding attorney fees
or rely upon the retainer agreement with his client.
4 Agency filed its response as required, however Agency only reiterated its position regarding the retainer agreement
and did not substantively address Employee’s supplemental motion.
5 This Order included a related compliance matter (1601-0053-22C23), as Employee raised a compliance matter
regarding backpay.
5 In the September 5, 2023, Supplemental Motion, Employee’s counsel asserted that “the attorney fee motion seeks
the Court awarded attorney fees that DOES must pay per the regulations, the billing, etc. (all of the documents in the
Attorney Fee motion). The Attorney confirmed that he does not seek both the fees per the retainer agreement and the
Court awarded attorney fees. Rather the Court awarded Attorney fees are an offset to the fees agreed upon in the
retainer agreement.” The undersigned will address this assertion in the analysis portion of this decision.
Addendum Decision on Attorney Fees
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Whether the attorney fees requested are reasonable.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

D.C. Official Code § 1-606.08 provides that an Administrative Judge “...may require
payment by the agency of reasonable attorney fees if the appellant is the prevailing party and
payment is warranted in the interest of justice.” Similarly, OEA Rule 8 639.1, 6-B District of
Columbia Municipal Regulations (“DCMR”) Ch. 600, et seq (December 27, 2021), provides that
an employee shall be entitled to an award of reasonable attorney fees if: (1) he or she is a prevailing
party; and (2) the award is warranted in the interest of justice. An employee is considered the
“prevailing party,” if he or she received “all or significant part of the relief sought” as a result of
the decision.

Prevailing Party

The Initial Decision issued on May 2, 2023, in this matter, reversed Agency’s action of
terminating Employee from service. Agency did not file an appeal of this decision, as a result, the
Initial Decision became binding thirty-five (35) calendar days following issuance, and Employee
is entitled to all relief as prescribed therein. Further, this Office has consistently held that “[f]or
an employee to be a prevailing party, he must obtain all or a significant part of the relief sought.”’
I do find that since the Initial Decision reversed Agency’s action, Employee prevailed in his
Petition for Appeal before this Office, and as such can be deemed the prevailing party.
Accordingly, based on the record in this matter, | conclude that Employee is the prevailing party.

Interest of Justice

In Allen v. United States Postal Service, 2 M.S.P.R. 420 (1980), the Merit Systems
Protection Board (MSPB), this Office’s federal counterpart, set out several circumstances to serve
as “directional markers toward the ‘interest of justice’ (the “Allen Factors”)—a destination which,
at best can only be approximate.” Id. at 435. The circumstances to be considered are:

1. Where the agency engaged in a “prohibited personnel practice”.

2. Where the agency’s action was “clearly without merit” or was “wholly
unfounded”, or the employee is “substantially innocent” of the charges brought by
the agency.

3. Where the agency initiated the action against employee in “bad faith”, including:
a. Where the agency’s action was brought to “harass” the employee.
b. Where the agency’s action was brought to “exert pressure on the
employee to act in certain ways”.

7 Alice Lee v. Metropolitan Police Department, OEA Matter No 1601-0087-15AF18 (July 27, 2018) citing to Zervas
v D.C. Office of Personnel, OEA Matter No 1601-0138-88AF92 (May 16, 1993). See also. Hodnick v Federal
Mediation and Conciliation Service, 4 M.S.P.R. 371, 375 (1980).
Addendum Decision on Attorney Fees
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4. Where the agency committed a “gross procedural error” which “prolonged the
proceeding” or “severely prejudiced the employee”.

5. Where the agency “knew or should have known that it would not prevail on the
merits”, when it brought the proceeding, 1d. at 434-35.

Employee asserts that based upon the Initial Decision in this matter, that “Employee was
unquestionably the prevailing party in this matter.”® Employee asserts that the Initial Decision
found that Agency failed to follow District regulations and guidelines and that there were
administrative errors in the matter regarding Employee’s reasonable accommodation request.’
Agency makes no assertions regarding whether Employee was the prevailing party in this matter,
and notes issues regarding Employee’s retainer agreement with his counsel® and that the request
for attorney fees should be reduced.

In the instant matter, | find that the basis of the Initial Decision reversing Employee’s
termination was due to Agency’s violation of Allen Factor 4 — gross procedural error. The Initial
Decision determined that Agency failed to follow applicable District laws, rules and regulations
in the administration of the adverse action against Employee. Accordingly, | find that the award
of attorney fees is warranted in the interest of justice. This notwithstanding, the undersigned finds
that in the interest of justice, Agency has no obligation to meet any request regarding the existing
retainer agreement between Employee and his counsel. Employee’s counsel noted in the Status
Conferences in this matter that he would adhere to this tribunal’s ruling regarding the award of the
requested fees. Employee engaged in a retainer agreement with his counsel and as an attachment
to the June 15, 2023, Motion for Fees, counsel included a copy of that agreement. Agency’s initial
response regarding that matter was that Employee’s counsel had contacted them and noted that he
was owed 30% of Employee’s backpay award to satisfy this agreement. Wherefore, Agency cited
that it believed that attorney fees would be paid by Employee. Agency further cites that
Employee’s counsel “change in position regarding the relevance of the retainer agreement to the
fee award” to be confusing.

The undersigned advised the parties in a Status Conference held on August 17, 2023, that
this Office has no jurisdiction over a retainer agreement, and that if Employee’s counsel sought to
rely on that, then the Motion for Attorney Fees would be dismissed. Further, the undersigned also
advised that Employee’s counsel would need to choose if he wanted to rely upon this tribunal’s
ruling regarding fees or rely upon his retainer. The undersigned reiterated that OEA has no
jurisdiction over retainer agreements as those are private contracts between an employee and their
representative. The undersigned further explained that the only action this Office would have
would be to not hold Agency responsible for any payments associated with the retainer agreement
if Employee’s counsel agreed to a receipt of fees provided through issuance of an addendum
decision that awarded fees in this matter. This all noted, the undersigned advised Employee’s
counsel during this same Status Conference, that he would need to file a formal written statement
for the record regarding his position about the retainer agreement and the award of attorney fees.

8 Employee’s Motion for Attorney Fees (June 15, 2023).

°1d.

W DOES’ Response to Employee’s Motion for Attorney Fees (September 20, 2023).
1 DOES’ Response to Employee’s Motion for Attorney Fees (October 17, 2023).
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On September 5, 2023, counsel for Employee filed a Supplement to the Motion for Attorney Fees.
Counsel noted the following therein:

“Per the conference, the Undersigned explained to the Court and to DOES that with
respect to the Attorney Fee Motion, the retainer agreement is not relevant for the
Court, as that is a private contract between the Attorney and [Employee], which
covers the amount of attorney fees that [Employee] is obligated to pay, regardless
of the Court award. The Attorney fee motion seeks the Court awarded attorney fees
that DOES must pay per the regulations, the billing, etc. (all of the documents in
the Attorney Fee motion). The Attorney confirmed that he does not seek both the
fees per the retainer agreement and the Court awarded Attorney fees. Rather the
Court awarded Attorney fees are an offset to the fees agreed upon in the retainer
agreement.”

In light of the attestations made by Employee’s counsel regarding the retainer and the fees
sought before this tribunal, the undersigned iterates, by and through this instant addendum
decision, that Agency is under no obligation beyond the order and ruling in this instant decision to
pay any fees associated with the retainer agreement. Wherefore, in the interest of justice, the
undersigned finds that any consideration of the retainer agreement entered by Employee and his
representative are outside the scope of this instant decision and this Office’s jurisdiction.
Accordingly, this decision will only address the request for fees as presented in the initial June 15,
2023, Motion for Attorney Fees and subsequent supplemental filings received on September 5,
2023, October 25, 2023, and February 20, 2024.

Accordingly, I find that the requirements of both D.C. Official Code § 1-606.08 and OEA
Rule 639.1'2 have been satisfied. The issue now hinges on the reasonable amount of attorney fees
to be awarded. The D.C. Court of Appeals, in Frazier v. Franklin Investment Company, Inc., 468
A.2d 1338(1983), held that the determination of the reasonableness of an award is within the sound
discretion of the trial court. It reasoned that the trial court has a superior understanding of the
litigation. In the instant mater, this Office is the equivalent of the trial court and has the discretion
to make determinations regarding the reasonableness of an award of attorney fees.*®

REASONABLENESS OF ATTORNEY FEES

Here, Employee was the prevailing party in his appeal against Agency, and as such, entitled
to attorney fees. “Once the conclusion is reached that attorney fees should be awarded, the
determination must be made on the amount of the award.”** This Office has consistently held in
accordance with the U.S. Supreme Court that “the most critical factor in determining the
reasonableness of an attorney’s fee award is the degree of success obtained, since a requested fee
based on the hours expended on the litigation as a whole may be deemed excessive if a plaintiff
achieves only partial or limited success.” “In cases where a party is only partially successful, the
trial court must exercise its discretion to determine what amount of fees, if any, should be

12 6-B District of Columbia Municipal Regulations (“DCMR”) Ch. 600, et seq (December 27, 2021)

13 Estate of Bryan Edwards v. District of Columbia Department of Youth and Rehabilitation Services, Opinion and
Order on Attorney’s Fees, OEA Matter No. 1601-0017-06 AF10 (June 10, 2014).

14 Employee v. DCRA, OEA Matter No. 1601-0017-21AF24 (February 28, 2024).
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awarded.” Additionally, OEA has held that “the burden is on the fee applicant to produce
satisfactory evidence that the requested rates are in line with those prevailing in the community
for similar services by lawyers of reasonably comparable skill, experience, or reputation.”*® The
best evidence of the prevailing hourly rate is ordinarily the hourly rate customarily charged in the
community in which the attorney whose rate is in question practices.'® In the instant matter,
Employee received a backpay award of $59,879.92 ($58,115.56 and FY22 bonus $1,765.36).

Hourly Rate

“Once the conclusion is reached that attorney fees should be awarded, the determination
must be made on the amount of the award.”” The burden is on the fee applicant to produce
satisfactory evidence that the requested rates are in line with those prevailing in the community
for similar services by lawyers of reasonably comparable skill, experience, or reputation.'® The
best evidence of the prevailing hourly rate is ordinarily the hourly rate customarily charged in the
community in which the attorney whose rate is in question practices.’® OEA Rule 639.3%°
establishes that “an employee shall submit reasonable evidence or documentation to support the
number of hours expended by the attorney on the appeal.” OEA’s Board has previously held that
the Administrative Judges of this Office may consider what was formerly known as the “Laffey
Matrix” in determining the reasonableness of a claimed hourly rate.?* That matrix, which included
rates for paralegals and law clerks is updated annually by the Civil Division of the United States
Attorney’s Office for the District of Columbia.?? It should be noted that the United States
Attorney’s Office for the District of Columbia now utilized an attorney fee matrix referred to as
the USAO “Fitzpatrick Matrix?®.” This is of note because what now exists as the “Laffey Matrix”,
and the USAO/Fitzpatrick Matrix are representative of different hourly rates. This noted, this
Office has consistently relied upon the USAO Matrix in consideration of the award for attorney

15 1d. citing to Blum v. Stenson, 465 U.S. 886 (1984).
16 1d. Citing to Save Our Cumberland Mountains v. Hodel, 857 F.2d 1516 (D.C. Cir. 1988).
17 Thomas Pierre v. District of Columbia Public Schools, OEA Matter No. 1601-0186-12AF17, Addendum Decision
on Attorney Fees (September 18, 2017).
18Blum v. Stenson, 465 U.S. 886 (1984).
19 Save Our Cumberland Mountains v. Hodel, 857 F.2d 1516 (D.C. Cir. 1988).
20 OEA Rule 639.3, 6-B DCMR Ch. 600 (December 27, 2021)
21 That Laffey Matrix, used to compute reasonable attorney fees in the Washington, D.C.-Baltimore Metropolitan Area,
was initially proposed in Laffey v. Northwest Airlines, Inc.?! It is an “x-y” matrix, with the x-axis being the years (from
June 1 of year one to May 31 of year two, e.g., 2015-16, 2016-17) during which the legal services were performed,;
and the y-axis being the attorney’s years of experience. The axes are cross-referenced, yielding a figure that is a
reasonable hourly rate. The Laffey Matrix calculates reasonable attorney fees based on the amount of work experience
the attorney has and the year that the work was performed. Imputing the applicable year allows for the rise in the costs
of living to be factored into the equation.
22 The updates are based on the change in the Consumer Price Index for All Urban Consumers (CPI-U) for
Washington-Baltimore, DC-MD-VA-WV, as announced by the Bureau of Labor Statistics for May of each year.
2 |n 2015, the USAO revised its method for determining rates and adopted those through 2021. It has since been
adopted through subsequent years. See https://www.justice.gov/usao-dc/page/file/1504361/download
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fees. The “Fitzpatrick Matrix?* “has been prepared by the Civil Division of the United States
Attorney’s Office for the District of Columbia (USAO) to evaluate request for attorney’s fees in
civil cases in District of Columbia Courts.?® The USAO matrix cites that the data for this matrix
was based on a survey in the D.C. Metropolitan area.?® Further, the USAO Fitzpatrick Matrix was
utilized by the USAO in 2022, wherein fees for this matter were initially assessed. That stated,
the undersigned would note that in consideration of the nature of this matter before this Office, the
USAO Fitzpatrick Matrix aligns with OEA’s previous attorney fee award determinations.

Courts have treated these matrices “as a reference rather than a controlling standard.” 2’
(Emphasis added). “There is no concrete, uniform formula for fixing the hourly rates that are
awarded in employment disputes (federal or local).”?® The purpose of the matrix is to provide a
“short-cut compilation of market rates for a certain type of litigation.”?® Determining a reasonable
hourly rate requires a showing of at least three elements: 1) the attorneys’ billing practices; 2) the
attorneys’ experience, skill, and reputation; and 3) the prevailing rates in the relevant community.*
When utilizing the matrix as a guide, courts will “first determin[e] the so-called loadstar—the
number of hours reasonably expended by counsel multiplied by a reasonable hourly rate.”3! Courts
have increased or decreased the hourly rates depending on the characteristics of the case and the
qualification of counsel.® In addition, “[t]he novelty [and] complexity of the issues” should be

24 See. https://www.justice.gov/usao-dc/page/file/1504361/download— Fitzpatrick Explanatory Note 1
This matrix of hourly rates for attorneys of varying experience levels and paralegals/law clerks has
been prepared to assist with resolving requests for attorney’s fees in complex civil cases in District
of Columbia federal courts handled by the Civil Division of the United States Attorney’s Office for
the District of Columbia. It has been developed to provide “a reliable assessment of fees charged
for complex federal litigation in the District [of Columbia],” as the United States Court of Appeals
for the District of Columbia Circuit urged. DL v. District of Columbia, 924 F.3d 585, 595 (D.C. Cir.
2019). The matrix has not been adopted by the Department of Justice generally for use outside the
District of Columbia, nor has it been adopted by other Department of Justice components.

% See. https://www.justice.gov/file/1461316/download — USAO Matrix Explanatory Note 1.

% 1d. at Note 2.
“A reasonable fee” is a fee that is sufficient to attract an adequate supply of capable counsel for
meritorious cases. See, e.g., Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 552 (2010). Consistent
with that definition, the hourly rates in the above matrix were calculated from average hourly rates
reported in 2011 survey data for the D.C. metropolitan area, which rates were adjusted for inflation
with the Producer Price Index-Office of Lawyers (PPI1-OL) index. The survey data comes from ALM
Legal Intelligence’s 2010 & 2011 Survey of Law Firm Economics. The PPI-OL index is available
at http://www.bls.gov/ppi. On that page, under “PPI Databases,” and “Industry Data (Producer Price
Index - PPI),” select either “one screen” or “multi-screen” and in the resulting window use “industry
code” 541110 for “Offices of Lawyers” and “product code” 541110541110 for “Offices of
Lawyers.” The average hourly rates from the 2011 survey data are multiplied by the PPI-OL index
for May in the year of the update, divided by 176.6, which is the PPI-OL index for January 2011,
the month of the survey data, and then rounding to the nearest whole dollar (up if remainder is 50¢

or more).”
27 Elec. Transaction Sys. Corp. v. Prodigy Partners Ltd., Inc., CIV. A 08-1610 (RWR, 2009 WL 3273920 (D.D.C.
Oct. 9, 2009).
28 Ross v. Ofc. of Employee Appeals, 2010 CA 3142 (MPA) (December 31, 2014).

2 d.
%01d. at 4 (quoting Covington v. District of Columbia, 313 U.S. App. D.C. 16, 18, 57 F.3d 1101, 1103 (D.C. Cir.
1995); See also Lively v. Flexible Packaging Ass’n, 930 A.2d 984, 988 (D.C. 2007).
31 Federal Marketing Co. v. Virginia Impression Products Co., Inc., 823 A.2d 513, 530 (D.C. 2003) (quoting Hampton
Courts Tenants Ass’n v. District of Columbia Rental Housings. Comm’n, 599 A.2d 1113, 1115 (D.C. 1991).
32 See .Elec. Transaction Sys. Corp., supra.
Addendum Decision on Attorney Fees
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“fully reflected” in the determination of the fee award.>® As previously note, the undersigned finds
that the same considerations are applicable within the confines of the USAO Fitzpatrick Matrix.
As a result, the undersigned will review this matter based upon the considerations of
reasonableness as described.

In the initial Motion for Attorney Fees filed on June 15, 2023, Employee’s counsel
requested attorney fees in the amount of $21,627.00, representing 30.25 hours of service based on
the work of Morris E. Fischer, Esq. (“MEF” or “Mr. Fischer”), and 4.5 hours for Joshua Lee, Esq.
(“Mr. Lee”)®* Further, the June 15, 2023, Motion for Attorney Fees asserted a request for $50 in
costs. In a subsequent submission filed on September 5, 2023, Employee asserted an additional
request for fees in the amount of $2,268 dollars for three (3) hours of work completed by Mr.
Fischer, also billed at the rate of $648/hr. That September 5, 2023, filing also included a receipt
from Capitol Process Services, Inc. for $150. Thus, Employee asserted that Employee’s counsel
now sought reimbursement of costs in the amount of $200. Additionally, in his Reply brief filed
on October 25, 2023, Employee’s counsel asserted more fees had accrued since September 1, 2023,
in the amount of $5,053.70 for seven (7) hours of work completed by Mr. Fischer; and an additional
2.5 hours incurred by a law clerk, Benjamin Alpert. The October 25, 2023, filing also cited therein
that “the running total of attorney fees is now $23,895 + $5,053.50 = $28,948.50.”%° The October
25, 2023, filing also included a handwritten notation at the bottom citing to “$32.21 costs-UPS
See Receipt.” It should be noted that both the September 5, 2023, filing and the October 25, 2023,
filings failed to include an attached “Time and Fee” journal like that provided with the June 15,
2023, Motion for Attorney Fees. Rather, each of these subsequent filings had narrative tables
inserted into the body of the briefs and included attachments. In a Supplemental Motion for
Attorney Fees filed on February 20, 2024, Employee’s counsel cited that there were “new
developments” which informed the request for fees. Specifically, Employee’s counsel now
asserted the following:

“Since the October 2023, reply to Agency’s Opposition to the Attorney Fee
Petition, there have been two new developments. First, the [Employee’s Counsel]
won another MSPB Wrongful Termination Appeal, Nicole Nualart v. Department
of Homeland Security, Merit Systems Protection Board (“MSPB”) No. DC-0752-
23-0084-1-2 (2024) in which the Court mitigated a termination to a twenty-one day
suspension. Second the U.S. Department of Justice adjusted its rates on the
Fitzpatrick.” Employee’s counsel further asserted that because of these two
developments that the fees should be considered as follows: For 2022, it was
asserted that Mr. Fischer has 26 years of experience and that the Fitpatrick table
shows a rate of “$731 an hour.” As such, Employee’s counsel asserts that there
were 17.05 hours of work done (referencing attached exhibits) which total

33 Ross v. Ofc. of Employee Appeals, 2010 CA 3142 (MPA) (December 31, 2014) (quoting Pennsylvania v. Del Valley
Citizens’ Council for Clean Air, 478 U.S. 546, 565 (1986).

3 Employee’s Motion for Attorney Fees (June 15, 2023). This Motion cited that the hourly rate for Mr. Fischer was
determined to be $648/hour and for Mr. Lee to be $450/hour.

% 1d. at Page 3.
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$12,792.50 in fees.*® Employee’s counsel also asserts that in “Joshua Lee was
admitted to practice for 10 years in 2022. The Fitzpatrick table shows an hourly
rate of $589 an hour. Total of 4.5 hours x $589=$2,650.”%" Additionally, this
Supplemental Attorney Affidavit cited that “Morris Fischer had 27 years of
experience in 2023. The Fitzpatrick table shows an hourly rate of $782 an
hour...[t]he total number of hours for 2023 for Morris E. Fischer was 14.50 hours
on the billing table (Exhibit 3) plus 7 hours on the Reply to Agency’s opposition to
the Fee Petition. That’s a total of 21.50 x 782 = $16,813. Thus, Employee’s
counsel asserted that the total amount sought for fees in this matter is
$32,256.00.” (Emphasis added)

In the instant matter, Agency does not contest that Employee was the prevailing party nor
the use of the Fitzpatrick Matrix in this matter nor does it contest the hourly rates asserted in the
original June 15, 2023, Motion for Attorney Fees or subsequent filings. Rather, Agency asserts
that the request for fees should be denied or reduced.®® Specifically, Agency avers that the
requested fees should be reduced for unrelated work, duplicated work and padding.”*® Agency
argues that “an attorney fee request is to be reduced as necessary to disallow hours for duplication
or padding....[t]hus the amount of fees claimed is to be reduced where the record does not show
that the expenditure of the claimed hours was necessary.”*® Agency further avers that the
Employee’s Supplemental Attorney Affidavit “and all prior requests for attorney’s fees in the case
at bar, suffer from the same lack of evidence that (1) the matter addressed is relevant to the issues
at bar, (2) the time spent on the matter is reasonable, and (3) the fee requested is reasonable based
on the complexity of the issues at bar.”*! Agency also argues that “[a] change to the Fitzpatrick
matrix does not on its own establish that the requested fees in the case at bar are reasonable.”
Agency also avers that “the application of the Fitzpatrick matrix is discretionary rather than
required.” As a result, Agency maintains that this Office “should deny all requests for attorney’s
fees submitted in the case at bar.”*2

The primary attorney in the instant matter was Morris E. Fischer, Esq. Additionally, in the
submissions to this Office, fees were also requested for an associate attorney, Joshua Lee, and law
clerk, Benjamin Alpert. The hourly fees requested in the initial Motion for Attorney Fees filed on
June 15, 2023, were based on Employee’s counsel self-determined rates of $648/hour for Morris

% Counsel further asserted that Fitzpatrick rate for 2022 was $731/hr., and that there were 17.05 hours expended which
totaled $12,792,50. However, the undersigned finds the total number to be an incorrect calculation. A calculation of
17.05 x $731 = $12,463.55.
37 Employee’s Supplemental Attorney Affidavit at Page 1 (February 20, 2024).
38 DOES’ Opposition to Supplemental Attorney Affidavit (May 15, 2024). Agency asserted therein that this filing
“incorporates all prior responses and oppositions to attorney this Opposition by reference.” See also. DOES’ Response
to Employee’s Motion for Attorney Fees at Pages 1-2. (October 17, 2023).
39 1d. It should also be noted that Agency did not file a response to Employee’s October 25, 2023, submission, wherein
an additional $5,035.50 was requested ($4,356.00 were requested for Mr. Fischer, and $517.50 for law clerk Mr.
Alpert).
“ODOES’ Opposition to Supplemental Attorney Affidavit (May 15, 2024).
41 1d. at Page 2 (May 15, 2024).
421d.
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E. Fischer (MEF), and $450/hour for Joshua Lee.** Employee’s counsel asserted in Tab 5 of the
June 15, 2023, Motion for Attorney Fees that he determined the aforementioned hourly rates based
on an average determined from a previous award of fees in an Equal Employment Opportunity
Commission (EEOC) matter and Merit Systems Protection Board (MSPB) in 2023. Specifically,
Employee’s counsel asserted that for the EEOC matter he was awarded fees at a rate of $731/hour
and in the MSPB matter, he was awarded fees at a rate of $565/hour. Therefore, the average of
those two rates was $648. Employee’s counsel further asserted that he believed the $648/hourly
rate, “was more than fair.”** Here, Employee asserts that Mr. Fischer, was barred in the state of
New York in 1995 and has practiced for over 20 years before the EEOC. Given the date of the
receipt of licensure and the assertions made in the filings, the undersigned finds that, Mr. Fischer’s
years of experience related to 2022 is 26 years, and in 2023, 27 years.* The Fitzpatrick Matrix
fees related to experience cites that the rates for 2022 were $731/hour and in 2023, $736/hour. For
the reasons that will be explained below, the undersigned finds that Employee’s counsel self-
determined rates of $648/hr. (as submitted in the initial June 15, 2023, Motion) are sufficient
and reasonable for the review of fees requested in this matter.

As was previously cited, the Fitzpatrick Matrix is a reference, not a controlling standard in
the consideration of an award of attorney fee. Further, this Office has consistently held that a
determination of an award of fees also requires consideration of the degree of success of the
prevailing party as well as a review of to ensure that the fees requested “are in line with those
prevailing in the community for similar services by lawyers of reasonably comparable skill,
experience, or reputation.”*® The best evidence of the prevailing hourly rate is ordinarily the hourly
rate customarily charged in the community in which the attorney whose rate is in question
practices.*” Additionally, the self-determined requested rate of $648/hour does not exceed the
Fitzpatrick Matrix, and as such I find that the rate submitted is more than fair in consideration of
the nature of this appeal and the lack of complexity in the issues presented in the Petition for
Appeal. Further, an Evidentiary Hearing was not held in this matter and the parties’ submitted only
one round of substantive briefs regarding their positions in this matter. The subject matter of the
appeal was not a complex legal matter that required extensive litigation, research or filings.
Additionally, the primary responsive brief submitted by Employee in this matter on January 19,
2023, was comprised of a 14-page narrative brief with an additional 154 pages of attachments.
Those attachments were largely comprised of the copies of the email communications between
Employee and Agency prior to the issuance of the final agency notice. The substantive portion of
the brief did not contain any complex legal arguments or analyses, and the majority of the 154
pages of attachments had already been submitted by the Employee himself in the Petition for
Appeal. Accordingly, the undersigned finds the original self-determined $648/hour rate presented

43 It should be noted that the billing time journal did not refer to Mr. Lee by initials, but by Associate Attorney (AA)
for fees associated with 4.5 hours of work completed on September 15, 2022. The description of that work noted that
this was billed as “Researched issue preclusion with respect to DC Superior Court and the Administrative Appeal.”
See. Employe’s Motion for Attorney Fees at Tab 1, page 5 of 6 of the Time and Fee Journal. (June 15, 2023).
4 Employee’s Motion for Attorney Fees Tab Five at Page 3.
%5 See. Employee’s Supplemental Attorney Affidavit (February 20, 2024).
46 1d. citing to Blum v. Stenson, 465 U.S. 886 (1984).
471d. Citing to Save Our Cumberland Mountains v. Hodel, 857 F.2d 1516 (D.C. Cir. 1988).
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in the initial Motion for Attorney Fees and billed by Employee’s counsel in the course of this
matter to be fair and reasonable in accordance with the case.*®

That stated, the undersigned would note that Employee’s initial Motion for Attorney Fees
and the Time and Fee Billing Journal included therein did not reflect individual billing at
$648/hour rate, but instead reflected a rate of $500/hour which was negotiated by and through the
retainer agreement. That journal included a cover page that noted the total hours, and the billed
rate requested for the Motion. In Employee’s Supplemental Attorney Affidavit submitted on
February 20, 2024, the following was noted:

1. Year 2022: Morris E. Fischer, Esq - 26 years’ experience ; 17.05 hours expended.; Joshua
Lee, Esq., - 10 years’ experience — 4.5 hours expended.*®

2. Year 2023 — Morris E. Fischer, Esq. — 27 years’ experience; 14.50 hours on the billing
table “plus 7 hours on the Reply to the Agency’s opposition to the Fee Petition” — Total of
21.50 hours.

This considered and for the reasons previously outlined, the undersigned still finds that the
total hours requested for Morris E. Fischer, Esq., should be reviewed and considered at the rate of
$648/hour as presented in the June 15, 2023, Motion for Attorney Fees. This is also true of the
four and a half (4.5) hours requested for work done by attorney Joshua Lee at a rate of $450/hour.
Regarding Mr. Lee’s experience, it was noted that he has been licensed for 10 years (in the state
of Tennessee).>® The Fitzpatrick Matrix rate for an attorney with 10 years of experience in 2022
was $589/hr. This considered, | also find that Employee’s counsel self-determined rate of
$450/hour rate presented is more than fair for the work done, specifically given the limited work
completed by Mr. Lee for this matter.

Number of Hours Expended

OEA’s determination of whether a request for attorney’s fees is reasonable is also based
upon a consideration of the number hours reasonably expended on the litigation as multiplied by
the reasonable hourly rate.>* While is it not necessary to know the “exact number of minutes spent
or precise activity to which each hour was devoted, the fee application must contain sufficient

“8Additionally, in Exhibit 3 of the Supplemental Attorney Affidavit, the entry for May 17, 2023, description of the
time billed includes a notation citing: “Discussion with Client about next steps in case (a) attorney fee petition (about
30 hours x $648 per hour). Also, will ask the Defense lawyer to allocate 30% of the back pay for attorney fees, per
the contingency agreement. Explained MEF does not get the 30% and the Court awarded or settled amount of attorney
fees. MEF gets the higher of the two...”

9 The undersigned has already determined that the hourly rate is based upon counsel’s initial self-determined rates
($648/hr.). That stated, it should be noted that in the February 20, 2024, Supplemental Attorney Affidavit, Employee’s
counsel asserted that the “U.S. Department of Justice adjusted its rates on the Fitzpatrick table.” Counsel further
asserted that Fitzpatrick rate for 2022 was $731/hr., and that there were 17.05 hours expended which totaled
$12,792,50. However, the undersigned finds the total number to be an incorrect calculation. A calculation of 17.05 x
$731 = $12,463.55.

50 4.

51 Lee v. Metropolitan Police Department, OEA Matter No 1601-0087-15AF18 (July 27, 2018) citing to Copeland v
Marshall, 641 F.2d 880 (D.C. Cir. 1980). See also Hensley v Eckerhart, 461 U.S. 424 (1983) and National Association
of Concerned Veterans v. Secretary of Defense, 675 F.2d 1319 (D.C. Cir 1982).
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detail to permit an informed appraisal of the merits of the application.>> The number of hours
reasonably expended is calculated by determining the total number of hours and subtracting
nonproductive, duplicative and excessive hours. In the instant matter, Employee initially requested
attorney fees in the amount of $21, 627 for a total of 34.75 total hours expended in this matter -
Morris E. Fischer, Esq. (30.25x $648 = $19,602), and Joshua Lee, Esq. (4.5 hrs. x$450 =$2025).
In subsequent filings, Employee’s counsel made other requests for additional hours expended.
Agency averred in its October 17, 2023, Response to Employee’s Motion for Attorney fees, that
the request for fees should be denied and/or reduced because the fee requests were representative
duplicative charges, “padding” and unreasonable. In Employee’s Reply to Agency’s Opposition
filed on October 25, 2023, Employee’s counsel asserted therein that additional fees had been
incurred since September 1, 2023. Specifically, counsel cited that Morris Fischer, Esq., expended
an additional seven hours (7.0 hours x 648 - $4356.00); and Benjamin Alpert, a law clerk, had
expended 2.50 hours at a rate of 207/hr. (2.5 x $207- $517.50).% It should be noted that Employee’s
counsel included those additional request (fees for September 1, 2023 and beyond) entries within
the October 25, 2023, Reply to Agency’s opposition. It was asserted that seven (7) hours were
expended by Morris E. Fischer, Esq. for the preparation of the October 25, 2023, Reply, and two
and a half (2.50) hours were expended by law clerk, Benjamin Alpert for work on the same.

In a Supplemental Attorney Affidavit submitted on February 20, 2024, Employee’s
counsel cited the following regarding the total hours expended: (1) For 2022- there were 17.05
hours expended by Morris Fischer, Esq., and four and a half (4.5 hours) expended by Joshua Lee,
Esq.; (2) for 2023 there were 14.50 hours expended by Morris Fischer plus an additional seven (7)
hours preparing the Reply to Agency’s Opposition. Agency reiterated its position regarding the
fee request in its Opposition filed on May 15, 2024, and again asserted that all fees requested
should be denied. Based on the aforementioned reasons, the undersigned finds that the total
number of hours for consideration are: 38.55 hours for Morris E. Fischer, Esq., 4.5 hours
for Joshua Lee, Esq., and 2.5 hours for Benjamin Alpert. As a result, the undersigned finds
that the total amount of fees for consideration are:

Attorney or Law Clerk | Hours Rate Total For
Expended Review
Morris E. Fischer, Esq. | 38.55 $648/hour $24,980.40
Joshua Lee, Esq. 4.5 $450/hour $2,025
Benjamin Alpert (LC) |25 $207/hour $517.50

Accordingly, the total amount being considered for the award of fees for this instant
decision is $27,522.90.

Billing Entries

Agency avers that this tribunal should deny the Motion for Attorney fees in whole. Agency
argues that :1) work performed on unrelated matters should be excluded from calculating
reasonable attorney fees; 2) duplicative work should be excluded from calculating reasonable
attorney fees; and 3) Employee’s Time and Fee Journal indicates fees for work that should have

52 |d. Copeland supra.
%3 Counsel asserted that the “running total for attorney fees is now $23,895 + 5,053.50 =$28,948.50).
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required less time.>* Agency also asserted that the request for attorney fees should be denied for
padding. This Office has consistently held that requests for attorney fees should be reasonable in
nature and not excessive or duplicative. OEA has held that the award of attorney fees can be
reduced if a determination has been made that the fees were excessive, duplicative or
unreasonable.® In the initial Motion for Attorney Fees filed on June 15, 2023, Employee submitted
a six (6) page “Time and Fee” journal of the billing entries in this matter. Agency argues
Employee’s request for fees should be reduced because counsel is “seeking attorney fees for work
performed on unrelated matters, and that Employee is seeking attorney fees for multiple hours of
work that should take fewer hours, which indicates padding.”®® To support these assertions,
Agency proffers the following related to some of the fees that were billed®’:

1. Employee is improperly seeking $2,625.00 in attorney fees for work done on matters
unrelated to the instant case: August 3, 2022, Employee is seeking $100.00 for 0.20
hours spent on “Review of email from Client, re: Congressman, fraudulent
documentations; August 29, 2022, Employee is seeking $100.00 for .20 hours spent on
“Review of Ul determination in favor of Client; September 7, 2022, Employee is
seeking $100.00 for .20 hours spent on “Responded to client email about forum
selection; September 15, 2022, Employee is seeking $1575.00 for 4.50 hours spent on
“Researched issue preclusion with respect to DC Superior Court and the
Administrative Appeal; January 3, 2023, Employee is seeking $150.00 for .30 hours
spent on “Receipt and review of Agency’s SJ motion; February 19, 2023, Employee is
seeking $100.0 for .20 hours spent on “Responded to Client’s email about testifying at
a public hearing. Advised against it.”; May 17, 2023, Employee is seeking $500.00 for
1.00 hours spent on “Anticipated, negotiated, case resolution, wrapping up the case.”>®

2. Agency asserts that the work completed on August 3, 2022, August 29, 2022,
September 7, 2022, September 15, 2022, January 3, 2023, and February 19, 2023, were
unrelated. Further, Agency avers that “reviewing and responding to emails about a
“congressman” ‘‘forum selection” and a ‘“public hearing” are unrelated to the
Employee’s termination. As a result, Agency asserts that $2,125.00 should be reduced
an award.>®

3. Agency also avers that there was duplicative work that should be reduced. Specifically,
Agency asserts that an entry for November 7, 2022, Employee sought $100 for 0.20
hours for “receipt of discovery materials-paper.” An entry for November 8, 2022,
requests $1,000 for 2.00 hours spent on “review and case map of defendant’s discovery

5 DOES’ Response to Employee’s Motion for Attorney Fees (October 17, 2023).
5See. Winfred L Stanley, Reginald L. Smith Sr., & John C. Daniels v. Metropolitan Police Department, OEA Matter
Nos. J-0075-98A08R10, J-0074-98A08R10, J-0081-A08R10, Corrected Decision on Attorney Fees on Remand, (June
1, 2011). Here, the Administrative Judge reduced rates between 50% and up to 60% for excessive and duplicative
hours (pages 7-10).
% DOE
57 1d. The entirety of the issues raised are found on pages 3-8 of Agency’s submission.
%8 DOES’ Response at Page 3(October 17, 2023).
%9 1d. at Page 3-4.
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responses.” Agency asserts this is duplicative ‘“since receipt and review are
interdependent and cannot occur independently.”®°

4. Agency also avers that other entries should have taken less time. For July 21, 2022,
Employee expended .30 hours for “initial set up of file” and for July 22, 2022,
Employee is seeking $1000 for 2 hours spent on “reviewed all relevant documents.”
Agency also avers that other billing entries that the .70 hours requested for July 28,
2022, should be denied because “Employee’s counsel spent most of the mediation
insulting [Agency’s counsel].””%!

5. Agency asserts that for September 9, 2022, Employee is seeking $250, for .50 hours
spent on “Attempted to file Pretrial Statement. Various phone calls and emails to
confirm that AJ didn’t list the mailing address on her order. Receipt of emails requiring
the client to complete the designation form. Asked client to send in.”” Agency avers that
“the expenditure of 0.50 hours to review an order to determine that the OEA address is
not on it and then locate the address of OEA seem unreasonable.” Further, Agency
asserts that “it is unclear who was being called and emailed to locate the OEA address
that is easily located on the OEA website.” Agency argues that this should be denied
as unreasonable and padding.

6. For September 15,2022, Agency asserts Employee is seeking 1.40 hours for “appeared
at prehearing and conference and call after with client.” Agency asserts that the 1.40
hours spent at the Prehearing Conference should be “disallowed since Employee’s
counsel spent the majority of the prehearing conference asking questions about OEA
processes, rules, remedies and the relationship of OEA processes, rules and remedies
to those at other potential forums.” Agency argues that “the time required to conduct
the prehearing conference was unreasonably extended by Employee’s actions, making
these requests, duplicative, unreasonable and padding.”®?

7. For September 23, 2023, Agency asserts that it should not have taken .60 hours to draft
and send out discovery demands. Agency asserts that the discovery request was a total
of seven (7) pages, five (5) of which were instructions for completing discovery.
Further, Agency notes that the actual requests consisted of five (5) interrogatories and
nine (9) requests for production of documents that shouldn’t have taken .60 hours.

8. October 24, 2022 — Employee seeks .20 hours for “Email to DL re: reminder, her dni
responses are due today.” Agency avers that this email contained a maximum of 15
typed words and that OEA order noted that discovery was to be completed by October
28, 2022, not October 24, 2022.

9. October 27, 2022 — Employee seeks .20 for “follow up email to DL re: still no
responses. Must move to compel.” Agency again asserts that discovery was due

801d. at Page 4.
81 1d at Page 5.
b2 1d. at Page 6.
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October 28, 2022, and that responses were made available to Employee via BOX on
October 28, 2022.

10. October 28, 2022 — Employee seeks .70 hours for “prepared and mailed motion to
compel.” Agency asserts that this should be denied because discovery was sent on
October 28, 2022, consistent with the directives in the September 16, 2022, OEA Order.

11. November 2, 2022 — Employee seeks 0.20 hours for “receipt of discovery responses”
Agency asserts that Employee was provided a shared link to discovery through BOX,
a secure method for transmission of confidential documents. Agency also asserts that
Employee’s counsel did not email Agency’s counsel regarding this discovery and that
this should be denied as padding.

12. Agency avers that for January 19, 2023, Employee seeks 4.0 hours spent on “prepared
opposition to SJ and cross motion. Began from framework and first draft of AA” and
seeks 1.5 hours for “completed collating exhibits, arrange for flash delivery service.
Sent copy to judge and DL.” Agency argues that 5.5 hours spent on what the work
described seems unreasonable. Further Agency asserts that “arranging for delivery
service is not an allowable expense.”

13. Agency asserts that for August 31, 2023, Employee is seeking $1296 for hours spent
on “Prepared two motions (a) backpay issue and (b) the attorney fee issue.” Agency
avers that the request for fees for the backpay issue should be disallowed because
“based on the statements and arguments made, it was clear that Employee did not
understand the terminal pay out of annual or sick leave.” Agency argues that this
information is publicly available on the DCHR website and that it was clear that
Employee’s requests were “misplaced and in violation of District policy and law.”

14. For September 1, 2023, Employee seeks $324 for 0.50 hours for “made sure the service
of process was completed on back pay issue and made several changes to the attorney
fee motion.” Agency asserts that arranging for delivery service is not an allowable
expense and that since there is no provision for the payment of costs in the OEA rules,
time spent arranging for the same should be disallowed.”

Upon review of the billing entries included with Employee’s initial Motion for Attorney
Fees and all the subsequent supplemental filings; as well as Agency’s aforementioned arguments
regarding the requested fees, the undersigned finds that the entries provided by Employee’s
counsel reflect work completed and included relatively sufficient detail as “to permit an informed
appraisal of the merits” of the requested fees. ® This noted, OEA has consistently held that fees
may be reduced when a determination is made that the fees requested are unreasonable/unrelated,
excessive or duplicative in nature.®* The undersigned finds that given the 26+ years of experience

8 Alice Lee v. Metropolitan Police Department Supra citing to citing to Copeland v Marshall, 641 F.2d 880 (D.C.
Cir. 1980). See also. Hensley v Eckerhart, 461 U.S. 424 (1983) and National Association of Concerned Veterans v.
Secretary of Defense, 675 F.2d 1319 (D.C. Cir 1982).

64 See. Winfred L Stanley, Reginald L. Smith Sr., & John C. Daniels v. Metropolitan Police Department, OEA Matter
Nos. J-0075-98A08R10, J-0074-98A08R10, J-0081-A08R10, Corrected Decision on Attorney Fees on Remand, (June
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of the primary attorney in this matter, Morris E. Fischer, Esg., that some of entries/times billed for
should have taken less time and were duplicative in nature, and as a result, should be reduced or
denied.®® Again, the undersigned would note that Employee’s Motion should have included Time
and Fee Journals for all entries and reflected the actual hourly rate being sought. Specifically, the
Motion and the journals should have reflected the $648/hr. rate cited in the June 15, 2023, not the
$500/hr. rate noted in the retainer agreement.

Regarding the fees requested, the undersigned has determined the following should be
reduced or denied from the request for attorney fees because they either are: 1) unrelated to the
instant matter 2) lack sufficient detail; 3) are necessarily duplicative and/or otherwise excessive
in nature given the simplicity of the issues of the case itself and years of experience of the primary
attorney; and 4) are unreasonable based upon the typical practice and expenditure of hours for
similar matters before this Office:

1. July 22, 2022 — 0.20 hours- “Email from mediator to set up meditation...” DENIED
($129.60 denied) - Counsel expended 2.00 hours on the same day citing to work
regarding mediation. Accordingly, these are denied for their duplicative nature.

2. July 22, 2022 — 0.20 hours - “Email with client for approval”... - DENIED ($129.60
denied) — Counsel expended 2.00 hours on the same day citing to work regarding
mediation. Accordingly, these are denied for their duplicative nature.

3. August 3, 2022 - 0.20 hours “Review of email from Client re: Congressman...” —
DENIED ($129.60 Denied)

4, Auqgust 29, 2022 - 0.20 hours “Review of Ul determination in favor of client” —
DENIED ($129.60 Denied)

5. September 7, 2022 - 0.20 hours — “Responded to client email about forum selection”
— DENIED ($129.60 denied)

6. September 9, 2022 - 0.50 hours “Attempted to file Pretrial Statement” — DENIED
($324 denied) - Denied as unnecessary. A brief call to OEA would’ve resolved issues
cited and reduced time expended.

7. September 15, 2022 - 4.50 hours — “Researched issue preclusion with respect to DC
Superior Court and the Administrative Appeal - DENIED ($450/hr. as indicated for
Lee - $2025 Denied)® — Denied as unrelated to instant matter and lacking detail.

1, 2011). Here, the Administrative Judge reduced rates between 50% and up to 60% for excessive and duplicative
hours (pages 7-10)
8 1.
% The entry noted was noted as “Researched issue preclusion with respect to DC Superior Court and the
Administrative Appeal” * It should be noted that the time entry journal for this matter reflects the notation of
“MEF/AA.” The notation did not reflect attorney Joshua Lee, Esq., but instead reflected “AA”, which was meant for
Associate Attorney. This is being denied as the work as presented in this journal appears to be unrelated to the matter,
as there were no issues presented regarding “issue preclusion” presented by Employee during adjudication.
Addendum Decision on Attorney Fees
OEA Matter No. 1601-0053-22AF23
Page 16

000123



DISTRICT OF COLUMBIA REGISTER VOL. 72 - NO. 1 JANUARY 3, 2025

10.

11.

12.

13.

14.

15.

16.

Employee never filed or otherwise presented any argument regarding an “issue
preclusion.”

September 23, 2022, 0.60 hours — “Draft and send on discovery demands” —
REDUCED by 50% - ($194.40 Reduced)

October 24, 2022 - 0.20 hours “Email to DL re: reminder her dni responses are due
today” DENIED. (129.60 denied) — Denied as unnecessary — no need to “remind”
another party of their responsibility before this OEA. Appropriate action would be to
file Motion with the tribunal to address any issue with another party’s lack of
responsiveness/timeliness.

October 27, 2022 — 0.20 hours — “Follow up email to DL re: still no response” —
DENIED ($129.60 denied) — Denied for unnecessary/duplicative. Appropriate
action would be to file Motion with the tribunal to address any issue with another
party’s lack of responsiveness/timeliness.

November 2, 2022 - 0.20 hours “Receipt of discovery response” — DENIED ($129.60
Denied)

January 19, 2023 — 4.0 hours “Prepared opposition and cross motion...” REDUCED
by 50% ($1296 reduced) — Lacks sufficient detail regarding what “prepared” entailed
and what work was actually completed. Further, the brief submitted was a 14-page
narrative styled brief, including several pages of charts referring to the exhibits and of
which the legal citations were not extensive or inclusive of complex analysis.
Additionally, most of the exhibits included with the brief had already been produced
by Employee in his Petition for Appeal. Further, the brief cited was filed at OEA on
January 19, 2023, at 3:03pm.

January 19, 2023 — 1.5 hours “completed collating exhibits, arrange for flash delivery
service. DENIED ($972 Denied) — Lacks sufficient detail regarding why amount of
time was expended. Further, most of the exhibits included with the brief had already
been produced by Employee in his Petition for Appeal. Further, the brief was filed at
OEA on January 19, 2023, at 3:03pm.

February 19, 2023 - 0.20 hours “Responded to client’s email about testifying at public
hearing. Advised against it”- DENIED ($129.60 denied)

May 17, 2023 — 1.0 hours “Anticipated, negotiated case resolution, wrapping up the
case.” — REDUCED by 50% ($324 Reduced).

August 31, 2023 — 2.0 hours - “Prepared two motions (a) backpay issue and (b) attorney
fee issue” Reduced by 50%($648 Reduced)

Addendum Decision on Attorney Fees
OEA Matter No. 1601-0053-22AF23
Page 17
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17. September 1, 2023 - 0.50 hours “Made sure the service of process was completed on
back pay issue and made several changes to the attorney fee motion.” — REDUCED

by 50% ($162 Reduced)

18. October 25, 2023 — Reply to Agency’s Opposition — 7.0 hours — REDUCED by 50%.
(%2268 Reduced) — Reduced as it is excessive time expenditure given the content of
the submission and based upon an attorney with 27 years’ experience.

19. Regarding the fees requested for Benjamin Alpert, the law clerk ($517.50 for 2.5 hours
for work completed on October 23, 2023), Employee’s counsel asserts that “he
generally bills at $200 an hour...This is totally reasonable and consistent with the
Fitzpatrick table, which actually has him at $207°%" an hour.”® As was previously
noted, in support of these additional requested rates, Employee’s counsel failed to
provide a Time and Billing journal reflecting those rates, but only provided a narrative
table within the body of the brief submitted. Mr. Fischer cites that Mr. Alpert worked
on his divorce and with other law firms. However, while the fee petition includes Mr.
Fischer’s accolades regarding Mr. Alpert’s work; there was no affidavit or resume
submitted for Mr. Alpert which referenced Mr. Alpert’s education, certifications or
otherwise. Further, even in the submission of the October 25, 2023, Reply to Agency’s
opposition, Mr. Fischer again provides praise regarding Mr. Alpert’s work, and
included an email attachment, wherein a client requested Mr. Alpert’s services, but
there is no resume, affidavit or CV. In similar matters before this Office, the party
requesting fees for paralegals and/or law clerks have provided information such a
resumes, CVs or other affidavits to support their skills/qualifications for a fee award.
Thus, I find that this request for fees for work by Benjamin Alpert lacks sufficient detail
to support an award of fees. As a result, | find that this request for fees ($517.50) as
presented is insufficient for the work done by Benjamin Alpert and should be
DENIED.®®

Accordingly, the undersigned finds that based upon the above-mentioned findings, that
$9,897.30 shall be deducted/denied from the total of the requested amount of $27,522.90 (total
amount determination as previously cited based upon the record). Consequently, | find that an
award of attorney fees in the amount of $17,625.60 is reasonable and an appropriate award for this
matter based upon the review of the record as previously prescribed in this decision.

Non-Legal Work/Administrative Costs

Agency avers that there is no provision for payment of costs in OEA rules. As such, Agency
argues that the costs ascertained in relation to service of process or otherwise should be reduced
from the award. In the instant matter, Employee asserted in the June 15, 2023, Motion for Attorney
Fees, that $50 of costs were incurred. Employee asserted that “regarding costs, there were three

57 In the October 25, 2023, brief, the date listed in the narrative table for Benjamin Alpert was October 23, 2023 (p.
15). It should be noted that the Fitzpatrick Matrix for paralegal/law clerk rates for 2023 was $220/hour.
8 Employee’s Reply at Page 16 (October 25, 2023).
% In the narrative on Page 16, counsel asserts a rate of 2.5 hours multiplied by $207, to equal $517.50. Wherefore the
amount of $517.50 will be denied.
Addendum Decision on Attorney Fees
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of four mailings that were done and some copy costs. While there are no strict records as to the
costs because there were so few of them, its’s reasonable to assume that there were about $50 of
costs.”’® Additionally, Employee asserted in the September 5, 2023, filing that it incurred $150
for costs from Capitol Process Service, Inc. and included a receipt. Finally, in the October 25,
2023, filing, Employee added a handwritten segment to the final page, citing that it had incurred
$32.21 “UPS-see receipt”.

OEA has held that reasonable litigation expenses incurred in the services of employees can
be reimbursed. In Robert Fogle v. District of Columbia Public Schools,”*, OEA held that consistent
with the Office’s ruling in Spriggs v. District of Columbia School?, that costs can be reimbursed
for matters such as case management and legal research. As a result, | find that costs can be
reimbursed. This noted, | further find that Employee’s counsel has failed to provide sufficient
account to support reimbursement for all costs. Specifically, the $50 asserted in the June 15, 2023,
Motion, is essentially a guess or estimation of costs. Employee noted that strict records were not
kept as related to this cost request. As a result, | find that without specific information, the request
for $50 must be denied because sufficient detail for the costs were not included. Receipts were
provided for the $150 fees incurred by Capitol Processing, Inc., and for the $32.21 incurred at the
UPS store on October 24, 2023. Thus, | find that in view of the Fogle decision, Employee is
entitled to costs in the amount of $182.21. As a result, while I find an award of attorney fees is
warranted since Employee prevailed in this matter, it must be reduced as previously noted.
Wherefore, | find that an award of $17,625.60 in attorney fees and $182.21 in costs is the
appropriate award for this matter based upon the review of the record in its entirety.

ORDER

Based on the foregoing it is hereby ORDERED that Agency shall pay, within thirty (30)
days from the date on which this Addendum Decision becomes final, Seventeen thousand, six
hundred and twenty-five dollars and sixty cents ($17,625.60) in Attorney Fees; and One
hundred eighty-two dollars and twenty-one cents ($182.21) in Costs.

FOR THE OFFICE:
/sl Michelle R. Harris
Michelle R. Harris, Esq.
Senior Administrative Judge

9 Employee’s Motion for Attorney Fees at Tab 5 Page 4 (June 15, 2023).
"1 OEA Matter No. 2401-0123-04 (March 22, 2011).
2 OEA Matter No. 2401-0124-03 (December 6, 2004).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE!, )
Employee ) OEA Matter No. 1601-0053-22C23
)
V. ) Date of Issuance: October 30, 2024
)
D.C. DEPARTMENT OF EMPLOYMENT )
SERVICES, )
Agency ) MICHELLE R. HARRIS, ESQ.
) Senior Administrative Judge
)

Morris E. Fischer, Esg., Employee Representative
Tonya Robinson, Esq., Agency Representative

ADDENDUM DECISION ON COMPLIANCE

INTRODUCTION AND PROCEDURAL HISTORY

On May 13, 2022, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the District of Columbia Department of Employment
Services’ (“Agency” or “DOES”) decision to terminate him from his position as a Tax Examiner.?
The effective date of the termination was April 14, 2022. This matter was assigned to the
undersigned Senior Administrative Judge (“AJ”) on August 2, 2022. Following status conferences
and the submissions of briefs in this matter, on May 2, 2023, I issued an Initial Decision (“ID”)
reversing Agency’s adverse action. Agency did not file an appeal; thus, this decision became final.
OnJune 15, 2023, Employee, by and through his counsel, filed a Motion for Attorney Fees. During
a Status Conference held on August 17,2023, Employee raised an issue regarding Agency’s failure
to comply with the ID, thus initiating the instant matter for compliance. On August 18, 2023, |
issued an Order requiring the parties to address the calculation of backpay issues raised by
Employee. The parties’ briefs were due on or before September 1, 2023. Both parties filed their
briefs as required. Agency asserted therein that the calculation of backpay (including restoration
of leave etc.) was done by the District of Columbia Department of Human Resources (“DCHR”).
Upon review of the record, the undersigned determined that a Status Conference was warranted
for both the instant Compliance matter and the attorney fee petition (1601-0053-22AF23). As a

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
2 Employee was charged with “Unauthorized absence of five (5) workdays or more” under DPM §1605.4(f)(2).
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result, on September 21, 2023, | issued an Order scheduling a Status Conference for October 3,
2023. Both parties appeared for the Status Conference as required. Through email correspondence
for which the undersigned was copied on, the parties exchanged information regarding the
documentation needed to process Employee’s backpay.

On November 2, 2023, Employee, by and through his counsel, filed a Motion for Sanctions.
Employee asserted that Agency had not provided information in a timely manner and had
“manufactured obstacles” that were holding up the restoration of backpay. As a result, Employee
requested that Agency be sanctioned and “pay a penalty” to Employee for non-compliance in the
amount of $200 per day that the backpay had not been paid. On November 7, 2023, | issued an
Order convening a Status Conference for November 14, 2023. Further, that Order required Agency
to provide a statement regarding the status of Employee’s backpay restoration. Both parties
appeared for the conference as required. The undersigned advised the parties during the conference
that monetary sanctions were not a part of the authority of this Office and that the motion would
be denied. Further, it was determined that there were two (2) outstanding documents needed from
Employee to continue the processing of his backpay. Employee needed to add his printed name
to a form and was required to notify Agency whether he will provide copies of his tax transcripts
or if he wants Agency to submit the request to the IRS directly. Agency advised that the
submission to the IRS and the subsequent receipt of those documents could take several months.
Additionally, during that conference, the undersigned also advised the parties that bi-weekly status
updates regarding the process and submission of documents would be required moving forward.
In a Post Status Order issued November 15, 2023, the undersigned denied Employee’s Motion for
Sanctions. Additionally, that Order required that Agency submit Status Updates on November 29,
2023, and December 14, 2023. Employee was also required to provide notice regarding tax
transcripts by November 29, 2023. That Order also scheduled a Status Conference for December
14, 2023, if needed.

On December 12, 2023, by and through email correspondence, Employee’s representative
initiated a claim regarding Agency’s requests of additional forms for backpay restoration and
reinstatement.® Agency’s representative responded to the email thread and requested that the
December 14, 2023, Status Conference be convened. The undersigned sent an email to the parties
confirming that the December 14, 2023, Status Conference would proceed.* All parties appeared
at the conference as required. In a Post Status Conference Order issued December 14, 2023, the
undersigned instituted a schedule for status updates regarding the restoration of Employee’s
backpay. Agency was required to provide Status Updates regarding the backpay restoration
process; to include all relevant information pertaining to the review, calculation, and process of
Employee’s backpay. Agency was also required to address the following in the Status Update:
(1) the identification of the District agency currently reviewing/processing documents (and
identify the department/reviewing entity); (2) dates of last actions; (3) dates any documents were
requested from Employee; (4) dates Employee responded to request; (5) any issues regarding

3 Employee’s counsel asserted that “DOES again alleges this [submission of forms] is for his benefit, etc., - We see it
quite the other way.” It should be noted that based on an email thread that the undersigned was copied on, that
Employee submitted forms to Agency on December 13, 2023. The undersigned advised the parties that moving
forward that the undersigned should not be copies on correspondence of this nature unless otherwise ordered/directed.
4 The undersigned also required the parties to submit email documentation regarding the forms that were
requested/referenced to in the email correspondence.
Addendum Decision on Compliance
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documents; and (6) any timelines conveyed by the reviewing agencies regarding next steps in the
process. That Order required the Status Updates to be submitted on or before the following dates:
January 16, 2024; February 16, 2024; March 15, 2024; April 16, 2024. The dates of May 16, 2024,
and June 14, 2024, were reserved dates if the matter had not yet been resolved. Further, the parties
were reminded that all communications and submissions, whether via email, written or during
Status Conferences before this Office, should be professional and respectful in nature.® The
undersigned advised that future filings or submissions that contained unprofessional references or
which were disrespectful to the other party would be stricken from the record. The undersigned
also noted that while Employee (or his representative) was within his rights to question and/or
refuse to submit requested information/documentation during this process, that any delays and/or
refusals to submit required documentation would impact receipt of backpay. The undersigned also
advised Employee and his representative to review the District Personnel Manual (DPM) guidance
(DCHR E-DPM Instruction No. 11B-80) regarding the restoration of backpay, so that they would
be better informed regarding the District mandated requirements for backpay. That Order also
waived Agency’s December 14, 2023, Status Report since a Status Conference was held.

The following is representative of the procedural history regarding the Status Reports
required by the December 14, 2023, Order:

1. Agency filed its “Second Status Report Regarding Compliance With Post Status Order” on
January 17, 2024. Agency asserted that on January 10, 2024, DOES sent the required
reinstatement packet to DCHR for review and approval.

2. Agency filed its “Third Status Report” on February 16, 2024.5 Agency asserted therein
that:

a. ‘“Based on District Personal Manual (DPM) 809, [Employee] cannot return to his
position of record with DOES because (1) on July 22, 2019, he was non-
competitively appointed to a Not to Exceed (NTE) term position; (2) NTE term
appointments are limited to 4 years; and (3) [Employee’s] fourth and final NTE
term ended on July 23, 2023, assuming no breaks in service.”

b. Agency further noted that “once an employee reaches the end of the fourth and final
NTE term, the employee has the option to apply for career service positions with
the District government or pursue other employment options, if the employee was
non-competitively appointed to the original NTE term rather than through open
competition. See, DPM §209.9”

C. Agency also cited that “[Employee] was removed from his position with DOES on
April 14, 2022, prior to the expiration of his third NTE term. Based on the reversal
of the termination, [Employee] will receive backpay through his fourth and final
NTE term that ended on July 21, 2023.”

d. Agency further asserted that “since [Employee’s] fourth and final NTE term
expired on July 21, 2023, [Employee] will need to either apply for a career service
position with District government or pursue other employment opportunities.
[Employee] is not eligible for conversion to a permanent position, pursuant to DPM

® Correspondence from Employee’s representative was addressed.
5The assertions raised in the February 16, 2024, Status Report were not raised before this Office during the
adjudication of the matter.
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8209.9(a), because his original NTE term appointment was the result of a non-
competitive appointment rather than open competition....Accordingly, [Employee]
will receive backpay through July 21, 2023, the end of the fourth and final NTE
term. The backpay package remains under review with DCHR.”
3. Following the receipt of Agency’s February 16, 2024, Status Report, through email
correspondence, the undersigned ascertained that the parties were amenable to attempt to
resolve the matters through mediation. Mediation was scheduled for March 7, 2024.

4. On March 8, 2024, Employee filed a Motion regarding Reinstatement.”

5. Mediation was not held on March 7, 2024, due to Employee’s filing of the Motion
regarding Reinstatement. A subsequent notice for mediation was issued on March 18, 2024,
which scheduled mediation for April 9, 2024.

6. On March 18, 2024, Agency filed its “Fourth Status Report.” Agency noted therein that
there had been no updates since its February 2024 Status and reiterated that Employee
could not be reinstated because his term had ended.

7. Mediation was held in this matter on April 9, 2024. On April 10, 2024, the undersigned
was notified that mediation was unsuccessful. As a result, on April 10, 2024, | issued an
Order requiring Agency to submit a response to Employee’s March 8, 2024, Motion
regarding reinstatement. Agency’s response was due by or before May 15, 2024. That
Order also required Agency to submit Status reports for May and June 2024.

8. On April 4, 2024, Agency filed its “Fourth Status Report.”

a. Agency provided therein that on March 19, 2024, DOES received an email from
DCHR citing that a document provided by Employee “with the additional
disclaimer language was unacceptable.”

b. “DCHR advised that (1) the additional disclaimer language can be added elsewhere
in the packet, should [Employee] desire toe submit the language again; and (2) the
document needed to be completed and submitted again, in order to continue
processing the backpay package.”

c. Agency asserted that it contacted Employee on March 19, 2024, and advised him
of the DCHR correspondence. Agency cited that its email to Employe noted that
“DCHR says the “contingency clause” added to the bottom of the form is not
acceptable. The form is needed to process your backpay request and they will not
move forward with the form you submitted in its modified state.”

d. Agency cited that Employee resubmitted the form to DOES on March 20, 2024,
and that on March 27, 2024, DOES confirmed that all was sent to DCHR. Agency
also named the DCHR representative as Carmen Ealey Tate.

e. Agency again asserted that Employee could not be reinstated.

" This Motion was filed by Employee, Pro se.
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9. OnMay 15, 2024, Agency filed Response to Employee’s Motion® and contemporaneously
filed its “Sixth Status Report.”

a. Agency reported in the Status Report that “as of April 12, 2024, DOES HR
contacted [Employee} via email and advised of the latest communication from
DCHR. [Employee] responded with additional questions to be posed to DCHR.”
Agency cited those questions were sent to DCHR on April 17, 2024.

b. Agency also noted that on April 24, 2024, email correspondence was exchanged in
response to Employee’s inquiry regarding the time frame to issue back pay. Agency
advised that “additional time would be needed because [Employee] has requested
an additional step in the process prior to payment.”

c. On May 2, 2024, “DCHR advised DOES HR of the transmission of the back pay
package to OPRS.” Agency notified Employee on May 3, 2024.

10. On June 10, 2024, Agency submitted its “Seventh Status Report.”

a. Agency asserted that on May 22, 2024, Employee was paid the backpay as
calculated by DCHR and OPRS. After receiving the payment, [Employee] sent a
communication to OPRS claiming that he is due a 3.5% bonus from FY 22.

b. Agency provided that “DOES reviewed the emails associated with this bonus
payment and reached out to DCHR to have the issue of the bonus payment resolved,
since DCHR process the bonus payment for all District government employees.

11. On June 11, 2024, the undersigned issued an Order requiring Agency to address the
backpay and bonus issue and include all relevant information. Further, this Order required
Employee to provide a reply to and also provide confirmation of the receipt of backpay and
denote the amount. Agency’s response was due by or before June 26, 2024. Employee’s
response was due by or before July 9, 2024.

12. On June 27, 2024, Agency filed its “Eighth Status Report”
a. Agency cited that on June 26, 2024, “DOES submitted the memorandum required
by DCHR and OPRS to calculate the 3.5% bonus from FY 22. OPRS advised that
the bonus calculation and payment would be processed expeditiously.”

13. On July 8, 2024, Employee filed his Reply regarding Backpay?®.

a. Employee provided therein that on “05/22/24 the employee received the calculation
worksheet for backpay indicating the amount awarded was $106,193.12 and the net
amount of $58,114.56 was directly deposited into the employee’s bank account.”

b. Employee further noted that upon review he had questions regarding bonus pay and
wage increases which he presented to OPRS.

c. Employee also cited that “On 06/28/24 OPRS confirmed that the required
documentation to calculate the bonus had been received, the bonus was processed,
and funds were directly deposited into employee’s account. The employee verified

8 Agency’s arguments and positions will be addressed in the analysis portion of this decision.

® Employee’s position regarding back pay will be discussed in the analysis portion of this decision. Employee avers
that other coworkers were serving in term positions for over five (5) years. Employee also asserted that the term date
should have affected the payment made on 10/9/2023.
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that a net amount of $1,1765.36%° was deposited into the account. Upon request on
07/02/24, OPRS provided the transaction details with a gross bonus amount of
$2,875.18.”

d. Employee also noted that he was instructed to ask DOES HR about the cost-of-
living adjustments.

e. Employee cited that “on 07/01/24 DOES HR (Tracey Langley) responded in an
email stating: You reached your four-term limit on your appointment effective
7/22/23. You were ineligible for payment on 10/9/23.”

Upon review of the submissions as noted above in the procedural history of this matter, the
undersigned determined that an Evidentiary Hearing was not warranted. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).
ISSUE
Whether Agency has complied with the Initial Decision.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

In the instant matter, an Initial Decision was issued May 2, 2023. Agency did not file an
appeal; thus, this decision became final. On June 15, 2023, Employee, by and through his counsel,
filed a Motion for Attorney Fees. During a Status Conference held on August 17, 2023, in the
matter related to the attorney fee petition, Employee raised an issue regarding Agency’s failure to
comply with the ID, thus initiating the instant matter for compliance. OEA Rule 640! addresses
compliance and enforcement of Orders issued by this office. OEA Rule 640.1 provides that unless
the Office’s final decision is appealed to the Superior Court of the District of Columbia, the District
agency shall comply with the Office’s final decision within thirty (30) calendar days from the date
the decision becomes final. Further, OEA Rule 640.10 states that if an Administrative Judge
determines that the agency has not complied with the final decision, the Administrative Judge shall
certify the matter to the General Counsel. The General Counsel shall order the agency to comply
with the Office’s final decision in accordance with D.C. Official Code § 1-606.02.

Analysis

OEA has held the following as it relates to the benefits that are reimbursable to an employee
upon an administrative ruling that reversed a personnel action:

“Pursuant to 6-B DCMR 1149.2, “[a]n employee who, on the basis of a timely
appeal of an administrative determination is found, by appropriate authority under
applicable law, rule, regulation, or collective bargaining agreement, to have

10 The undersigned believes that this number is representative of a typo and that the amount is $1,765.36.
11 6-B DCMR Ch. 600 (December 27, 2021)
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undergone an unjustified or unwarranted personnel action resulting in the
withdrawal or reduction of all or part of an employee’s pay or benefits, shall be
entitled, on correction of the personnel action, to back pay under this section.”
Further, E-DPM Instruction No. 11B-80 (Il)(a) (October 4, 2011), highlights that,
upon authorization from the appropriate authority to correct the personnel action,
an agency shall determine the employee’s back pay entitlement by recomputing the
period covered by the action. The affected employee’s pay and benefits (as
prescribed by law and regulation) shall be recomputed as if the unjustified or
unwarranted personnel action had not occurred (emphasis added). E-DPM
Instruction No. 11B-80 (I1)(b)(2)(i) additionally provides that, when an employee
is entitled to receive back pay, the agency shall offset and deduct from the gross
back-pay award, “authorized deductions that would have been made from the
employee’s pay ....”%?

In the instant matter on May 22, 2024, Agency, by and through DCHR and OPRS, paid
Employee backpay in the amount of $58,114.56 which was directly deposited into Employee’s
bank account. Agency cited in its June 10, 2024, Status Report (“Seventh Status Report”) that it
had paid Employee and Employee confirmed receipt of this payment in his July 8, 2024, response.
Agency also asserted in the Seventh Status Report that Employee had raised an issue with OPRS
regarding a bonus of 3.5% from FY’22. As a result, on June 11, 2024, I issued an Order requiring
Agency to provide a response regarding this assertion and ordered Employee to submit a reply.
Agency filed its “Eighth Status Report” on June 27, 2024, wherein, Agency cited it was informed
by OPRS that the bonus would be processed expeditiously. Employee cited in his July 8" Reply
that he had received the bonus of $1,765.36 deposited into his bank account as well. Employee
also asserted that he received the transaction information regarding the gross amount of pay.

Employee asserts that Agency failed to pay him the cost-of-living increase that was
received on October 9, 2023. Agency asserts that because Employee’s term ended on July 22,
2023, he was not eligible for this cost-of-living increase. Employee also avers that he has not been
appropriately reinstated to his position of record. Employee avers that he should be reinstated and
converted to a permanent position. Employee contends that in 2016, the “DC Council passed the
Universal Paid Family Leave Amendment” which “provided a permanent source of funding for
the Department of Employee Services (DOES) and the Office of Paid Family Leave (PFL).”%3
Employee avers that “PFL recruited personnel in open competition process from the general public
using Monster.com in 2019 to open the office.” Employee asserts that he applied during the open
competition process using Monster.com.* Employee avers that “DPM Instruction 8-O & 38-19
defines open competition for recruitment of a position open to the general public,”*® thus,
Agency’s reliance upon DPM §209 is incorrect. Employee maintains that because he applied via
Monster.com, he was recruited via open competition. Additionally, Employee cites that his offer
letter stated the following: “Congratulations! You have been selected for the Career Service.”
Employee maintains that this “documents that employee was selected from a pool of applicant

2| aura Jackson v. DC Department of Health, OEA Matter No. 2401-0020-10R17C19 (September 23, 2018).
13 Employee’s Motion (March 8, 2024)

14 4.

5.
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through the open competition process.”*® Employee also references email correspondence from
Joseph Pino (“Mr. Pino”) that notes the same. As a result, Employee argues that he should be
converted to a permanent position and reinstated.

Agency asserts that Employee cannot be reinstated because he was classified as a term
employee!’” and was “non-competitively appointed to a Not-to Exceed (NTE) term position; (2)
NTE term appointments are limited to 4 years; and (3) [Employee’s] fourth and final NTE term
ended on July 23, 2023, assuming no break in service.”'® Agency avers that pursuant to DPM
§209 that “an employee’s NTE term expires at the end of the term.” Further, Agency maintains
that Employee’s term began on July 22, 2019, thus ended on July 23, 2023. Agency avers that
“once an employee reaches the end of the fourth and final NTE term, the employee is not
automatically converted to a permanent position.” Instead, the Agency proffers that an employee
has the “option to apply for career service positions with the District government or pursue other
employment options, if the employee was non-competitively appointed to the original NTE term
rather than through open competition.” Agency further asserts that “Employee was removed from
his term position on April 14, 2022, prior to the expiration of his third NTE term.” Agency cites
that because Employee’s termination was reversed, “[Employee] will receive backpay through his
fourth and final NTE term that ended on July 21, 2023.

In the instant matter, the undersigned finds that DPM 8209 is applicable and that based
upon the documents in the record, namely the SF-50 provided by Agency in its May 15, 2024,
response, that Employee’s classification was a NTE term appointment.*® DPM §209, specifically
provides that: §209.6 — “An employee serving under a temporary or term appointment shall not
acquire permanent status solely on the basis of their temporary or term appointment.” Further,
8209.9 provides that “an employee continuously serving in a Career Service term appointment for
more than four (4) years shall: (a) be converted to a permanent position, if his or her term
appointment was originally made through open competition and funding for the employee is
expected to continue; (b) be hired into a permanent position through open competition; or (c) not
be appointed to a term.” Here, while Employee avers that he was hired through open competition,
it is clear from the record that he was non-competitively hired. Further, Employee’s offer/hire
letter dated June 25, 2019, specifically cites that his status was “Career Service — Term Position”
which was to begin on July 22, 2019, and had an NTE of August 21, 2020. Additionally,
Employee’s email exchanges with Mr. Pino also reflect that Employee specifically inquired
whether the position would be permanent and Mr. Pino on several occasions noted it would not
be. In an email dated May 23, 2019, Mr. Pino responded to Employee’s inquires and noted that he
“wish we could offer permanent” but that it was not available. Further, in a subsequent email on
May 24, 2019, Mr. Pino cited that “all positions with PFL are term.” As a result, the undersigned
finds that Employee’s reinstatement is governed under DPM §209. This noted, I also find that
Employee would not be eligible for the October 22, 2023, cost of living increase as his NTE term

1616|d

17 As was previously cited, Agency did not raise this issue while this matter was before adjudication.

18 Agency’s Response (and Motion to Dismiss) to Employee’s Motion to Convert Reinstatement Position to a
Permanent Position (May 15, 2024).

19 Agency’s Response at Attachment A.
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ended on July 22, 2023. Further, this Office has consistently held that OEA does not have the
jurisdictional authority to convert a term appointment to a permanent position.

As aresult of the aforementioned, I find that Agency’s backpay payment of $58,114.6, plus
the additional amount of $1,765.36 for FY’22 bonus to Employee which was received via direct
deposit and confirmed in Employee’s July 8, 2024, Reply, evinces that Agency has met the
requirements for compliance with the orders of the May 2, 2023, Initial Decision. Consequently, I
further find that this Office does not have the authority to further address Employee’s claims
regarding reinstatement. As a result, | find that Employee’s Motion for Compliance/Enforcement
should be dismissed.

ORDER
Accordingly, it is hereby ORDERED that Employee’s Motion for Compliance/Enforcement is
DISMISSED.
FOR THE OFFICE:
[s/ Michelle R. Harris

Michelle R. Harris, Esq.
Senior Administrative Judge

20 See Carolynn Brooks v. D.C. Public Schools, OEA Matter No. J-0136-08, Opinion and Order on Petition for
Review (July 30, 2010); Roxanne Smith v. D.C. Department of Parks and Recreation, OEA Matter No. J-0103-08,
Opinion and Order on Petition for Review (May 23, 2011).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS

In the Matter of: )

) OEA Matter No.: 1601-0056-24
EMPLOYEE,! )
Employee )

) Date of Issuance: November 25, 2024

V. )

)

D.C. PUBLIC SCHOOLS, ) NATIYA CURTIS, Esg.
Agency ) Administrative Judge
)

Employee, Pro Se
Angel Cox, Esg., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

OnJune 11, 2024, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the District of Columbia Public Schools’
(“Agency” or “DCPS”) decision to terminate him from his position as a Behavior
Technician, effective May 23, 2024. The removal action was for Corporal Punishment,
pursuant to 5-E DCMR Section 2403.1.2 OEA issued a letter dated June 11, 2024,
requesting Agency file an Answer on or before July 11, 2024. Agency filed its Answer to
Employee’s Petition for Appeal as required. This matter was assigned to the undersigned
Administrative Judge on July 11, 2024. On July 15, 2024, | issued an Order Convening a
Prehearing Conference for August 13, 2024. The parties appeared for the Prehearing
Conference as required. During that conference, the undersigned determined that briefs
were required. As a result, on August 14, 2024, | issued a Post Prehearing Conference
Order, requiring the parties to submit briefs addressing the issues in the matter. Agency’s
brief was due by September 10, 2024. Employee’s brief was due by October 8, 2024.
Agency submitted it’s brief as required. Employee failed to submit his brief as required.

As a result, on October 18, 2024, | issued an Order for Statement of Good Cause,
requiring Employee to submit his brief along with a statement of good cause for his failure
to submit a response by the deadline required in the August 14, 2024, Order. Employee’s

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
2 Agency’s Answer to Employee’s Petition for Appeal (July 11, 2024).
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brief and statement of good cause was due by November 4, 2024. Employee did not submit
his statement and brief as required. On November 15, 2024, | emailed the parties a courtesy
copy of the Order for Statement of Good Cause and noted that | was confirming whether
the parties received the Order. Employee did not respond to this email. On November 18,
2024, Agency confirmed that it was in receipt of the Order for Statement of Good Cause,
but had not received Employee’s statement or brief. As of the date of this decision,
Employee has not responded to Order issued on October 18, 2024. The record is now
closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code 81-606.03 (2001).

ISSUE
Whether this Appeal should be dismissed for failure to prosecute.

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance of the
evidence.

Preponderance of the evidence shall mean: That degree of relevant evidence which
a reasonable mind, considering the record as a whole, would accept as sufficient to find a
contested fact more probably true than untrue.

OEA Rule 631.2 id. states:
For Appeals filed under § 604.1, the employee shall have the burden of proof as to
issues of jurisdiction, including timeliness of filing. The agency shall have the burden of

proof as to all other issues.

ANALYSIS AND CONCLUSIONS OF LAW

OEA Rule 624.3, DCMR Ch. 600, et seq (December 27, 2021) grants an
Administrative Judge the authority to “...dismiss the action or rule for the appellant” if a
party fails to take reasonable steps to prosecute or defend an appeal. Failure of a party to
prosecute or defend an appeal includes, but is not limited to, a failure to:

(@ Appear at a scheduled proceeding after receiving notice;

(b) Submit required documents after being provided with
a deadline for such submission (emphasis added); or

(©) Inform this Office of a change of address which results in
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correspondence being returned.

This Office has consistently held that a matter may be dismissed for failure to
prosecute when a party fails to appear for scheduled proceedings or fails to submit
required documents.> Here, Employee was warned in the Order for Statement of Good
Cause issued on October 18, 2024, that failure to comply with the Order could result in
sanctions, including dismissal. As of the date of this decision, Employee has not responded
or provided a written response to the October 18, 2024, Order. Employee’s response was
required to make an informed decision regarding the resolution of this matter.
Accordingly, I find that Employee has not exercised the diligence expected of an appellant
pursuing an appeal before this Office, and Employee’s inaction presents a valid basis for
dismissing this matter. Consequently, | further find that this matter should be dismissed
for failure to prosecute.

ORDER

It is hereby ORDERED that this matter be DISMISSED for Employee's
failure to prosecute his Appeal.

FOR THE OFFICE:
/s/ Natiya Curtis

Natiya Curtis Esqg.
Administrative Judge

3 See David Bailey Jr. v. Metropolitan Police Department, OEA Matter No. 1601-0007-16 (April 14, 2016).
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This decision may be formally revised before it is published in the District of Columbia Register and the Office of Employee

Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that this Office can correct them
before publishing the decision. This notice is not intended to provide an opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
) OEA Matter No. 1601-0062-23
EMPLOYEE! )
Employee ) Date of Issuance: November 25, 2024
v )
DISTRICT OF COLUMBIA DEPARTMENT OF ) LOIS HOCHHAUSER, Esq.
AGING AND COMMUNITY LIVING ) Administrative Judge
Agency )

Connor Finch, Esg., Agency Representative
Employee, Pro Se

INITIAL DECISION

INTRODUCTION AND PROCEDURAL BACKGROUND

On August 28, 2023, Employee filed a petition with the District of Columbia Office of
Employee Appeals (“OEA”), appealing the decision of the District of Columbia Department of
Aging and Community Living (“Agency”) to terminate her employment, effective July 28, 2023.
At the time of termination, Employee was in the career service and held a permanent appointment
as a Program Coordinator.

By letter dated August 29, 2023, Sheila Barfield, Esq., OEA Executive Director, notified
Charon Hines, Agency Director, of the appeal and of the deadline of September 28, 2023, for filing
Agency’s answer. A copy of Employee’s Petition for Appeal (“PFA”) was attached to the letter.
Agency filed its “Answer” on October 6, 2023. This Administrative Judge (“AJ”) was appointed
to hear this matter on or about November 15, 2023.

The AJ issued an Order on December 19, 2023, scheduling the prehearing conference
(“PHC”) for January 11, 2024. The PHC took place on that date, with Employee and Mr. Finch
present. The parties summarized their positions, and a number of issues and concerns were
discussed. The parties agreed that they would advise the AJ by January 31, 2024, if they agreed
to mediation. Employee also agreed that she would either secure representation by that date or
continue to represent herself. On January 30, 2024, Agency, through counsel, advised the AJ by
email, the parties jointly requested an extension of time to February 9, 2024, since Employee had
not decided on mediation or if she would be represented. The request was granted by Order dated

! This Office does not identify employees by name in its published decisions.
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January 31, 2024. On February 23, 2024, the AJ issued an Order memorializing email notification
by the parties that they agreed to mediation; and the matter was immediately referred to mediation.

Several months thereafter, the matter was returned to the AJ, since Employee had not
responded to communications from the Mediator and had not appeared at mediation. On June 20,
2024, the AJ issued an Order directing the parties to, jointly or separately, file a status report.by
July 9, 2024. Agency responded on July 8, 2024, stating that Employee had not responded to
“multiple emails and...voicemails” left by Agency in the past two months. Employee did not
respond to the Order. By Order dated July 10, 2024, the AJ directed Employee, to show good cause
for failing to respond to the June 20, 2024 Order and other directives from the AJ. A corrected
Order, issued on July 18, 2024, changed the filing deadline to July 31, 2024.

On July 26, 2024, Employee forwarded a copy of her email correspondence that she had sent
Agency. The AJ conducted a telephone conference with the parties on August 12, 2024. She
issued a Summary and Order on August 13, 2024, which in part, directed the parties to file the
executed Settlement Agreement by August 30, 2024, or advise the AJ by the anticipated filing
date. The parties were told that they were required to file weekly reports until the final document
was filed. On November 4, 2024, the final Order was issued in this matter. It directed Employee
to establish good cause for her failure to comply with Orders and directives issued in this matter.
The parties were advised that unless they were notified to the contrary, the record would closed at
5:30 p.m. on November 19, 2024. Employee did not respond, and the record closed at that time.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code §1-606.3 (1999 repl.).
ISSUE
Should this appeal be dismissed?

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

During the PHC, Employee disclosed that she was going through a difficult period due to the
serious illness of a close family member; and being unable to use the telephone and computer at
work. The AJ gave Employee multiple opportunities to advise the AJ if she wanted to continue
with this matter or settle it; not only because of these difficulties Employee was experiencing but
also because she was appearing pro se. See, e.g., Macleod v. Georgetown Univ. Med. Center, 736
A.2d 977, 980 (D.C. 1999). Agency worked cooperatively with Employee and did not object to
the extensions or Employee’s failure to respond to communications it sent. Agency expressed
concerns that the delay in resolution could increase its financial exposure in the future.

Although Employee agreed to mediation, she did not respond to communications regarding
mediation or attend the mediation session. After the matter was returned to the AJ, Employee failed
to respond to several Orders and directives. The AJ then tried to schedule a telephone conference
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at Employee’s convenience, but Employee responded that she was unable to participate in a
telephone conference for an extended period of time. The AJ then directed her, by email, to
respond to two specific questions regarding her intentions in this matter. However, Employee did
not respond. About a month later, Agency informed the AJ that although settlement was achieved,
despite Agency’s efforts to bring the matter to closure, Employee did not return the signed
settlement agreement or respond to inquiries about the matter. The AJ scheduled a telephone
conference with the parties on a date and time convenient for Employee. At the August 12, 2024
telephone conference, the AJ explained that Agency was understandably becoming increasingly
concerned about the extensive delays in this matter, and stressed to Employee the necessity and
importance of communication. Employee stated that she would return the signed settlement
agreement, but failed to do so. Additional Orders followed in which Employee was directed to
explain the reasons she did not return the signed Order, and ultimately to show cause for her failure
to respond.

Eight Orders were issued in this matter. All Orders were sent by this Office to Employee by
first class mail, postage prepaid, at the address listed by Employee in the PFA. None of the Orders
was returned to this Office as undeliverable. Employee never denied receiving these Orders, and
it is presumed that she received them in a timely manner. However, she did not respond to any
Order that required a response, and did not contact the AJ to seek an extension. In addition, she
did not respond to the directives by the AJ to contact her. Employee confirmed that the telephone
number and email address used by the AJ were correct, and the AJ assumes that Employee received
the messages.

Employee was well aware that her continued failure to comply with Orders and directives
could result in the imposition of sanctions, including the dismissal of her appeal. Of the eight
Orders issued, six? stated that failure to timely respond could result in the imposition of sanctions,
including the dismissal of the appeal. In addition, the importance of responding to Orders and
directives was discussed at the PHC and during communications. The December 19, 2023 Order,
for example, stated, in pertinent part:

Compliance with OEA Rules and directives issued by this Administrative
Judge are mandatory. Failure to comply may result in the imposition of
sanctions, including dismissal of this appeal. (emphasis in original)

This Office’s Rule 624.1 authorizes the AJ to impose sanctions “to serve the ends of justice.”
OEA Rule 624.2 allows the AJ to draw an inference “adverse to the party who failed to comply,”
for failing to comply with an Order or ruling. OEA Rule 624.3 authorizes the AJ, “in the exercise
of sound discretion,” to dismiss an appeal based if a party fails to take “reasonable steps” to
prosecute the appeal. The Rule identifies the failure to “[sJubmit required documents after being
provided with a deadline for such submission” as a failure to take reasonable steps to prosecute an
appeal. See, OEA Rules 624.3(b).” In this matter, Employee failed to comply with multiple Orders
and directives with deadlines, despite timely notice and warnings of possible sanctions. The AJ

2 These were the Orders issued on December 19, 2023; June 20, 2024; July 10, 2024; July 18, 2024;
August 13, 2024; and November 4, 2024.
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was aware of and sensitive to the problems Employee was experiencing, and gave Employees
given numerous opportunities to avoid dismissal. Employee could have asked for additional time
or for an evidentiary hearing. Her failure to respond to multiple Orders and directives resulted in
considerable delay without any expectation of resolution. She failed to take “reasonable steps” to
prosecute this appeal and fairness to Agency required bringing closure to this matter.

The AJ concludes that Employee’s continued failure to respond to the AJ’s multiple Orders
and directives is sufficient to establish a failure to take “reasonable steps to prosecute” her appeal.
The AJ further concludes, “in the exercise of sound discretion” that the sanction of dismissal of
this appeal is appropriate and serves the ”ends of justice.” See OEA Rule 624.3.

ORDER
It is hereby:

ORDERED: This Petition for Appeal is dismissed.

FOR THE OFFICE: e M hnsnaes

Lois Hochhauser, Esq.
Administrative Judge
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the Office of
Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that this Office can
correct them before publishing the decision. This notice is not intended to provide an opportunity for a substantive challenge to
the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
) OEA Matter No.: 1601-0068-24
EMPLOYEE,! )
Employee )
) Date of Issuance: October 7, 2024
V. )
)
D.C. PUBLIC SCHOOLS, ) NATIYA CURTIS, Esg.
Agency ) Administrative Judge
)

Employee, Pro se
Gehrrie D. Bellamy, Esq., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On July 22, 2024, Employee filed a Petition for Appeal with the Office of
Employee Appeals (“OEA” or “Office”) contesting the District of Columbia Public
Schools’ (“Agency” or “DCPS”) decision to terminate her from her position as Teacher,
effective June 21, 2024. The removal action was based upon the failure to meet the
licensure requirements, as mandated by the Office of the State Superintendent of
Education (“OSSE”).2 OEA issued a letter dated July 22, 2024, requesting Agency file an
Answer on or before August 21, 2024. Agency filed its Answer to Employee’s Petition
for Appeal as required. This matter was assigned to the undersigned Administrative Judge
on August 21, 2024. On August 23, 2024, | issued an Order Convening a Status
Conference for September 10, 2024. Employee did not appear for the Status Conference
as required. Accordingly, on September 11, 2024, | issued an Order for Statement of
Good Cause, requiring Employee to explain why she did not appear for the Status
Conference held on September 10, 2024.3 As of the date of this decision, Employee has
not responded to this Order. Upon review of the record, | have determined that an
Evidentiary Hearing is not warranted. The record is now closed.

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee Appeals’ website.
2 See 5-A16 DCMR 81601 et seq. (October 21, 2022) and 5-A16 DCMR 81603 et seq. (July 1, 2016).
3 Agency’s Representative appeared as required; however, the Status Conference could not proceed without Employee.

Initial Decision
OEA Matter No. 1601-0068-24
Page 1
000143



DISTRICT

(2001).

OF COLUMBIA REGISTER VOL. 72 - NO. 1 JANUARY 3, 2025

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code 81-606.03

ISSUES
Whether this Appeal should be dismissed for failure to prosecute.

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance of the
evidence.

Preponderance of the evidence shall mean: That degree of relevant evidence
which a reasonable mind, considering the record as a whole, would accept as sufficient to
find a contested fact more probably true than untrue.

OEA Rule 631.2 id. states:

For Appeals filed under § 604.1, the employee shall have the burden of proof as
to issues of jurisdiction, including timeliness of filing. The agency shall have the burden
of proof as to all other issues.

ANALYSIS AND CONCLUSIONS OF LAW

OEA Rule 624.3, DCMR Ch. 600, et seq (December 27, 2021) grants an

Administrative Judge the authority to “...dismiss the action or rule for the appellant” if a
party fails to take reasonable steps to prosecute or defend an appeal. Failure of a party to
prosecute or defend an appeal includes, but is not limited to, a failure to:

(@) Appear at a scheduled proceeding after receiving notice
(emphasis added);

(b) Submit required documents after being provided with
a deadline for such submission (emphasis added); or

(©) Inform this Office of a change of address which results in
correspondence being returned.

This Office has consistently held that a matter may be dismissed for failure to

prosecute when a party fails to appear for scheduled proceeds or fails to submit required
documents.* Here, Employee was warned in the Order for Statement of Good Cause
issued on September 11, 2024, that failure to comply with the Order could result in
sanctions, including dismissal. As of the date of this decision, Employee has not

4 See David Bailey Jr. v. Metropolitan Police Department, OEA Matter No. 1601-0007-16 (April 14, 2016).
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responded and provided a written response to the September 11, 2024, Order.
Employee’s response was required to make an informed decision regarding the
resolution of this matter. Accordingly, | find that Employee has not exercised the
diligence expected of an appellant pursuing an appeal before this Office, and
Employee’s inaction presents a valid basis for dismissing this matter. Consequently, |
further find that this matter should be dismissed for failure to prosecute.

ORDER

It is hereby ORDERED that this matter be DISMISSED for Employee's
failure to prosecute her Appeal.

FOR THE OFFICE:
/s/ Natiya Curtis

Natiya Curtis Esq.
Administrative Judge
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS

In the Matter of: )

) OEA Matter No.: 1601-0070-24
EMPLOYEE,! )
Employee )

) Date of Issuance: November 27, 2024

V. )

)

D.C. DEPARTMENT OF CORRECTIONS, ) NATIYA CURTIS, Esq.
Agency ) Administrative Judge
)

Andra Parker, Employee Representative
Connor Finch, Esq., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On August 1, 2024, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the District of Columbia Department of Corrections’
(“Agency” or “DOC”) decision to terminate him from his position as a Correctional Officer,
effective June 7, 2024. The removal action was for Attendance Related Offenses, pursuant to
Chapter 16 of the District Personnel Manual (“DPM”) section 1607.2(f)(4).2 OEA issued a letter
dated August 5, 2024, requesting Agency file an Answer on or before September 5, 2024. Agency
filed its Answer to Employee’s Petition for Appeal as required.

This matter was assigned to the undersigned Administrative Judge on September 3, 2024.
On September 6, 2024, | issued an Order Convening a Status Conference for October 3, 2024. On
September 26, 2024, Employee filed a Consent Motion to Extend the Deadline to file Prehearing
Statements and reschedule the Prehearing Conference, citing that he had recently secured
representation. On September 30, 2024, the undersigned issued an Order granting Employee’s
Motion and rescheduled the Prehearing Conference for October 22, 2024, which both parties were
required to attend. On Wednesday October 16, 2024, Employee emailed the undersigned and stated
that he was withdrawing his Petition for Appeal because it was untimely. | responded on October
17, 2024, and advised Employee that substantive matters could not be discussed via email, but
could be discussed at the Prehearing Conference scheduled for October 22, 2024. | further noted

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
2 Agency’s Answer to Petition for Appeal (August 30, 2024).
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to Employee that all filings made to the Office had to be in writing pursuant to OEA Rule 608.8,
and that an emailed Notice of Withdrawal could not be added to the record in this matter.?
Employee noted that his response was only a courtesy copy. This Office did not receive a written
withdrawal from Employee.

Accordingly, on October 22, 2024, | held the Prehearing Conference, as scheduled.
Employee failed to attend. On October 22, 2024, 1 issued an Order for Statement of Good Cause,
requiring Employee to explain why he did not appear for the Status Conference held on October
22, 2024.* Employee’s Statement of Good Cause was due by November 5, 2024. As of the date of
this decision, Employee has not responded to this Order. The record is now closed.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code §1-606.03 (2001).
ISSUE
Whether this Appeal should be dismissed for failure to prosecute.

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance of the
evidence.

Preponderance of the evidence shall mean: That degree of relevant evidence which
a reasonable mind, considering the record as a whole, would accept as sufficient to find a
contested fact more probably true than untrue.

OEA Rule 631.2 id. states:
For Appeals filed under § 604.1, the employee shall have the burden of proof as to
issues of jurisdiction, including timeliness of filing. The agency shall have the burden of

proof as to all other issues.

ANALYSIS AND CONCLUSIONS OF LAW

OEA Rule 624.3, DCMR Ch. 600, et seq (December 27, 2021) grants an Administrative
Judge the authority to “...dismiss the action or rule for the appellant” if a party fails to take

3 All filings made to this Office, Except for the Petition for Appeal, Petition for Review and Agency Answer, must be made in
accordance with OEA Rule 608.8 which provides, in part, that “a party must submit two (2) hard copies of any pleading, motion,
exhibit or witness list, discovery response, or any written submission, either by mail or hand-delivery to the Office. The copies
must be received by the Office on or before the prescribed deadline.”

4 Agency’s Representative appeared as required; however, the Status Conference could not proceed without Employee.
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reasonable steps to prosecute or defend an appeal. Failure of a party to prosecute or defend an
appeal includes, but is not limited to, a failure to:

(a) Appear at a scheduled proceeding after receiving notice (emphasis added);

(b) Submit required documents after being provided with a deadline for such
submission (emphasis added); or

(c) Inform this Office of a change of address which results in correspondence being
returned.

This Office has consistently held that a matter may be dismissed for failure to prosecute
when a party fails to appear for scheduled proceedings or fails to submit required documents.®
Here, Employee was warned in the Order for Statement of Good Cause issued on October 22,
2024, that failure to comply with the Order could result in sanctions, including dismissal. As of
the date of this decision, Employee has not responded or provided a written response to the October
22, 2024, Order. Employee’s response was required to make an informed decision regarding the
resolution of this matter. Accordingly, | find that Employee has not exercised the diligence
expected of an appellant pursuing an appeal before this Office, and Employee’s inaction presents
a valid basis for dismissing this matter. Consequently, | further find that this matter should be
dismissed for failure to prosecute.

ORDER

It is hereby ORDERED that this matter be DISMISSED for Employee's failure to
prosecute his Appeal.

FOR THE OFFICE:

[s/ Natiya Curtis
Natiya Curtis Esq.
Administrative Judge

5 See. David Bailey Jr. v. Metropolitan Police Department, OEA Matter No. 1601-0007-16 (April 14, 2016).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE
APPEALS

In the Matter of:
OEA Matter No.: 1601-0071-24

EMPLOYEE?,
Employee

V.

D.C. PUBLIC SCHOOLS,
Agency Michelle R. Harris Esq.

)

)

)

)

) Date of Issuance: October 31, 2024
)

)

)

)

) Senior Administrative Judge

Employee, Pro Se
Gehrrie D. Bellamy, Esq., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On August 2, 2024, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or “Office”) contesting the District of Columbia Public Schools’ (“Agency” or
“DCPS”) decision to remove her from service pursuant to IMPACT. Following a letter from OEA
dated August 8, 2024, requesting an Answer in this matter, Agency filed its Answer on September
24, 2024. This matter was assigned to the undersigned Senior Administrative Judge (“SAJ”) on
September 6, 2024. On September 10, 2024, | issued an Order Convening a Prehearing Conference
in this matter for October 22, 2024, and required Prehearing Statements be submitted by October
15, 2024. On October 3, 2024, the Office received returned mail for the Order mailed to Employee.
It was determined that the Order had been sent to an incorrect address, and as a result, Employee
did not receive the Order. Accordingly, on October 7, 2024, 1 issued an Order Rescheduling the
Prehearing Conference to October 30, 2024. Agency filed its Prehearing Statement on October 9,
2024. On October 17, 2024, Employee notified the undersigned via email of her intention to
withdraw her appeal before this Office. As a result of this notification, the undersigned canceled
the Prehearing Conference scheduled for October 30, 2024, and advised Employee that a written
notice of withdrawal must be submitted for the record. On October 25, 2024, Employee filed a
Notice to Withdraw her Petition for Appeal. The record is now closed.

! Employee’s name was removed from this decision for the purposes of publication on the Office of Employee
Appeals’ website.
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JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03
(2001).

ISSUE

Whether this appeal should be dismissed based upon Employee’s voluntary withdrawal.

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance of the
evidence. “Preponderance of the evidence” shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more probably
true than untrue.

OEA Rule 631.2 id. states:
For appeals filed under 8604.1, the employee shall have the burden of proof
as to issues of jurisdiction, including timeliness of filing. The agency shall have

the burden of proof as to all other issues.

ANALYSIS AND CONCLUSIONS OF LAW

In her October 25, 2024, submission to this Office, Employee noted that she wished to
withdraw her appeal before this Office.? Accordingly, | find that since Employee has voluntarily
filed a request to withdraw her Petition for Appeal, Employee’s Petition in this matter should be
dismissed.

ORDER

It is hereby ORDERED that the Petition for Appeal in this matter is DISMISSED.

FOR THE OFFICE:
/sl Michelle R. Harris
MICHELLE R. HARRIS, ESQ.
Senior Administrative Judge

2 Employee’s Notice of Withdrawal (October 25, 2024).
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office of Employee Appeals’ Chief
Operating Officer of any formal errors so that this Office can correct them before publishing the decision. This notice
is not intended to provide an opportunity for a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of:
EMPLOYEE,
Employee OEA Matter No. 1601-0074-24
V. Date of Issuance: October 3, 2024

DISTRICT OF COLUMBIA
PUBLIC SCHOOLS,
Agency ERIC T. ROBINSON, ESQ.

SENIOR ADMINISTRATIVE JUDGE

N N N N N N N N N N N N

Employee, Pro-Se
Angel Cox, Esg., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On August 5, 2024, Employee filed a Petition for Appeal in the above captioned matter
contesting the District of Columbia Public Schools’ (“DCPS” or the “Agency”) action of
separating him from service due to an “Ineffective” IMPACT rating.! On August 8, 2024, the OEA
sent a notice to DCPS requesting that it submit an Answer to Employee’s Petition for Appeal.
According to this notice, the Agency’s Answer was due on or before September 7, 2024. DCPS
timely filed its Answer on September 9, 2024.? This matter was assigned to the Undersigned
Administrative Judge on September 10, 2024. After review, a Prehearing/Status Conference was
initially set to convene on October 10, 2024. On October 3, 2024, Employee submitted an executed
Withdrawal of Appeal which indicated that he was requesting that the above-captioned matter be
dismissed. After review of the salient documents of record, | have determined that no further
proceedings are necessary. The record is now closed.

JURISDICTION

The Office has jurisdiction pursuant to D.C. Official Code § 1-606.03 (2001)

LIMPACT is DCPS’ proprietary employee evaluation process and tool.
2| take official notice that September 7, 2024, was a Saturday (non-business day). September 9, 2024, was the first
following business day. Therefore, I have determined that DCPS’ submission was timely.
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ISSUE

Whether this matter should be dismissed.

ANALYSIS AND CONCLUSION

Since Employee voluntarily withdrew his petition for appeal, | find that Employee's
Petition for Appeal should be dismissed.®

ORDER

Based on the foregoing, it is hereby ORDERED that the above-captioned Petition for
Appeal be dismissed.

FOR THE OFFICE: /s/ Eric T. Robinson
Eric T. Robinson, Esq.
Senior Administrative Judge

3 In accordance with Employee’s withdrawal of his petition for appeal, the Status Conference that was scheduled for
October 10, 2024, is hereby CANCELLED.
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Notice: This decision may be formally revised before it is published in the District of Columbia Register and the
Office of Employee Appeals’ website. Parties should promptly notify the Office Manager of any formal errors so that
this Office can correct them before publishing the decision. This notice is not intended to provide an opportunity for
a substantive challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of:
EMPLOYEE,
Employee OEA Matter No. 1601-0075-24
V. Date of Issuance: November 1, 2024

DISTRICT OF COLUMBIA
PUBLIC SCHOOLS,
Agency ERIC T. ROBINSON, ESQ.

SENIOR ADMINISTRATIVE JUDGE

N N N N N N N N N N N

Employee, Pro-Se
Angel Cox, Esg., Agency Representative

INITIAL DECISION

INTRODUCTION AND PROCEDURAL HISTORY

On August 6, 2024, Employee filed a Petition for Appeal with the Office of Employee
Appeals (“OEA” or the “Office”) contesting the District of Columbia Public Schools’ (“Agency”)
adverse action of removing her from service. Employee’s last position of record was Special
Education Teacher stationed at Roosevelt Senior High School. According to a letter dated July 1,
2024, the effective date of Employee’s removal was August 2, 2024. This letter informed
Employee that she was being removed from service due to an Ineffective IMPACT rating. By letter
dated August 8, 2024, the Executive Director of the OEA required Agency to submit an Answer
to Employee’s Petition for Appeal no later than September 7, 2024. Agency timely submitted its
Answer and its Motion to Dismiss on September 9, 2024.1 This matter was assigned to the
Undersigned on or around September 12, 2024. Agency, in its Answer, asserted that Employee’s
tenure began on September 23, 2023. Given that, Agency further asserted that Employee was
serving in a probationary status and is therefore precluded from contesting her removal with the
OEA. In her Petition for Appeal, Employee admitted to having worked for the Agency for less
than one year prior to her removal from service.? Upon initial review of the documents of record,
the Undersigned noted that there was a valid question as to whether the OEA may exercise
jurisdiction over this matter due to Employee’s removal being effectuated during her probationary
period. Accordingly, on September 12, 2024, an Order was issued whereby Employee was

1| take official notice that September 7, 2024, was a Saturday. Therefore, Agency’s submission is deemed timely
since it was received on the next following business day.
2 See, Petition for Appeal § B et al.
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required to provide factual and legal justification for the OEA to exercise jurisdiction over this
matter. This Order required Employee to submit her response by September 30, 2024. To date,
Employee has not filed a response with the OEA. After reviewing the documents of record, the
Undersigned has determined that no further proceedings are warranted. The record is now closed.

JURISDICTION

As will be explained below, the OEA lacks authority to adjudicate this matter.
ISSUE
Whether this matter should be dismissed.

BURDEN OF PROOF

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:

The burden of proof for material issues of fact shall be by a preponderance
of the evidence. “Preponderance of the evidence” shall mean:

That degree of relevant evidence which a reasonable mind, considering the
record as a whole, would accept as sufficient to find a contested fact more
probably true than untrue.

OEA Rule 631.2 id. States:
For appeals filed under §604.1, the employee shall have the burden of

proof as to issues of jurisdiction, including timeliness of filing. The
agency shall have the burden of proof as to all other issues.

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW

Probationary Employee

Title 1, Chapter 6, Subchapter VI of the D.C. Official Code (2001), a portion of the
Comprehensive Merit Protections Act (hereinafter “CMPA”), sets forth the law governing this
Office. D.C. Official Code 8§ 1-606.03 (“Appeal procedures”) states in pertinent part that:

(a) An employee may appeal a final agency decision affecting a
performance rating which results in removal of the employee
(pursuant to subchapter XI11-A of this chapter), an adverse action
for cause that results in removal, reduction in force (pursuant to
subchapter XXIV of this chapter), reduction in grade, placement
on enforced leave, or suspension for 10 days or more (pursuant to
subchapter XVI-A of this chapter) to the Office upon the record
and pursuant to other rules and regulations which the Office may
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issue. Any appeal shall be filed within 30 days of the effective date
of the appealed agency action.

The above referenced career/education service rights conferred by the CMPA may be
exercised by aggrieved employees. The District Personnel Manual (“DPM”) § 227.4, provides in
relevant part that “separation from government service during a probationary period is neither
appealable nor grievable.” Thus, according to the preceding sections of the DPM and the CMPA,
Career Service employees who are serving in their probationary period are precluded from
appealing a removal action to this Office until their probationary period is finished. As was noted
previously, Employee has the burden of proof regarding the jurisdiction of this Office. In her
Petition for Appeal, Employee admits that she had worked for Agency for less than one year prior
to her termination. The OEA Board has previously held that an employee’s admission is sufficient
to meet Agency’s burden of proof.® 1 find that Employee was removed from service while she was
still within her one-year probationary period. Because Employee was in a probationary status
when she was removed from service, | conclude that she is not allowed to appeal her removal to
this Office.

Failure to Prosecute

OEA Rule 621.3, id., states as follows:

If a party fails to take reasonable steps to prosecute or defend an
appeal, the Administrative Judge, in the exercise of sound
discretion, may dismiss the action or rule for the appellant. Failure
of a party to prosecute or defend an appeal includes, but is not
limited to, a failure to:

@ Appear at a scheduled proceeding after receiving notice;

(b) Submit required documents after being provided with a
deadline for such submission; or

(©) Inform this Office of a change of address which results in
correspondence being returned.

This Office has held that a matter may be dismissed for failure to prosecute when a party
fails to submit required documents.* Here, Employee did not file her response to my Order dated
September 12, 2024. Her response is integral to making an informed decision regarding the OEA’s
ability to exercise jurisdiction over this matter. I find that Employee has not exercised the diligence
expected of an appellant pursuing an appeal before this Office. I further find that Employee’s
inaction presents another valid basis for dismissing the instant matter.

3 See Employee v. Agency, OEA Matter No 1601-0047-84, 34 D.C. Reg. 804, 806 (1987).
4 See David Bailey Jr. v. Metropolitan Police Department, OEA Matter No. 1601-0007-16 (April 14, 2016).
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Conclusion

Taking into account the discussion above, | find that Employee has failed to meet her
burden of proof regarding the OEA’s ability to exercise jurisdiction over the instant matter.®
Accordingly, I conclude that I must dismiss this matter for lack of jurisdiction. ®

ORDER

Based on the foregoing, it is hereby ORDERED that this matter be DISMISSED for
lack of jurisdiction.

FOR THE OFFICE: /sl Eric T. Robinson
ERIC T. ROBINSON, Esq.
Senior Administrative Judge

5 Since | have found that he OEA lacks jurisdiction over this matter, | am unable to address the factual merits, if any,
contained within Employee’s Petition for Appeal.
& Although | may not discuss every aspect of the evidence in the analysis of this case, | have carefully considered the
entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014)
(citing Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (“The record must demonstrate that the ALJ
considered all of the evidence, but an ALJ is not required to discuss every piece of evidence”).
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Notice: This decision may be formally revised before publication in the District of Columbia Register and Office of
Employee Appeals website. Parties should promptly notify the Office Manager of any formal errors so that this Office
can correct them before publishing the decision. This notice is not intended to provide an opportunity for a substantive
challenge to the decision.

GOVERNMENT OF THE DISTRICT
OF COLUMBIA

THE OFFICE OF EMPLOYEE

APPEALS
In the Matter of: )
)
EMPLOYEE ) OEA Matter No. 1601-0079-24
Employee )
) Date of Issuance: November 19, 2024
V. )
) Joseph E. Lim, Esq.
DEPARTMENT OF PUBLIC WORKS ) Senior Administrative Judge
Agency )

Employee pro se
Timothy J. McGarry, Esg. Agency Representative

INITIAL DECISION

PROCEDURAL BACKGROUND

On August 14, 2024, Employee filed a petition for appeal with the Office of Employee
Appeals (ROEAO0) regarding his July 19, 2024, removal as a Sanitation Worker by the Department
of Public Works (fiAgencyo or iDPWO0) for interfering with a mandatory drug test. After an August
14, 2024, OEA letter for DPWos response, DPW submitted its Answer on October 9, 2024, after
being granted an extension on September 12, 2024.

This matter was assigned to the undersigned Senior Administrative Judge (AiSAJ0) on
October 10, 2024. | held a Prehearing Conference on October 23, 2024, and subsequently
concluded that an Evidentiary Hearing was not warranted. | ordered the parties to submit their
legal briefs on the issue of whether Agencyds choice of Employeeds penalty should be upheld on
or before November 6, 2024. Disregarding instructions to submit his brief in hard copy, Employee
submitted a brief via email on October 30, 2024. However, it was accepted so that this matter can
be decided on the merits. The record was closed after the parties filed their submissions.

JURISDICTION

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001).
ISSUE
Whether Agencyds penalty was appropriate under the circumstances.

FINDINGS OF FACT

Initial Decision
OEA Matter No. 1601-0079-24
Page 1
000157



DISTRICT OF COLUMBIA REGISTER VOL. 72 - NO. 1 JANUARY 3, 2025

The following facts are undisputed:

On October 25, 2021, Agency hired Employee to a term appointment as a Sanitation
Worker with the Solid Waste Management Administration (SWMA).> After several
extensions, Employee's appointment was extended for a term not to exceed March 17, 2024.2
On March 20, 2023, Employee acknowledged that he occupied a safety sensitive position that
prohibited him from engaging in the unlawful manufacture, distribution, dispensing,
possession, or use of a controlled substance in the workplace when he acknowledged receipt
of the District of Columbia Department of Human Resources (DCHR) Individual Notification
of Requirements, Drug and Alcohol Testing: Safety Sensitive form.3

On January 11, 2024, Employee was randomly chosen to submit to drug testing and
tested positive for cannabinoids. OnJanuary 18, 2024, the test results were verified, confirming
the presence of cannabinoids.* As a result of this positive drug test, Employee was served with
a Notice of Final Decision suspending him without pay for five (5) working days on February
23, 2024.°> The Notice of Final Decision instructed that, as a requirement of returning to work,
Employee needed to undergo a follow-up drug test and re-acknowledge the applicable drug
and alcohol policy. Employee served his suspension from March 4, 2024, through March 11,
2024,

On March 11, 2024, Employee reported for a return-to-duty test in compliance with the
terms specified in the suspension notice.® Employee underwent two (2) attempts for collection.
After the first attempt, Collector Floyd informed Mr. Davis that Employee had attempted to
use a device to alter his sample.” Mr. Davis accompanied Employee to Agency's Drug and
Alcohol Program Manager office, where Mr. Davis asked if Employee had a device of some
sort. Employee denied attempting to substitute his urine sample and then stated he is a Muslim
and cannot have anyone directly observing him while he urinates.?

Mr. Cherry, another collector, conducted the second observation. During the second
attempt, Mr. Cherry observed a bottle in Employee's undergarments. ® As a result, the test was
cancelled, and Employee's attempt to substitute his sample was ruled an interference.®

On May 2, 2024, Employee was served with an Advance Notice of Proposed
Separation wherein Employee was charged with violating 6-B DCMR § 1607.2(h)(6) and 6-
B DCMR § 428.1(b) for failing to submit to a properly ordered drug test.!* With removal

1 Agency brief, Exhibit 1.
2 1d. Exhibit 2.
3 Id. Exhibit 3
4 1d. Exhibit 6.
5 Id. Exhibit 7.
6 Id. Exhibit 8.
7 1d. Exhibit 9.
8 Id.
9 Id. Exhibit 10.
10 Id. Exhibit 11.
11 1d. Exhibit 12.
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recommended for the violation, Employee was advised of the right to an administrative review
and his right to submit a written response to the designated Hearing Officer within ten
workdays.*?

On May 8, 2024, Employee sent a letter to DCHR admitting to the allegations and
expressing his interest in maintaining his position with Agency.!®* On May 28, 2024, the
assigned Hearing Officer found that the evidence undisputably demonstrated that Employee
interfered with a mandatory return to duty drug test by attempting to alter his specimen during
collection.** Upon receipt of the Hearing Officer's Findings and Recommendations, Agency
delivered a Final Decision for Removal to Employee via FedEXx to his address of record on July
10, 2024.*® The effective date of Employee's removal was Friday, July 19, 2024.

ANALYSIS AND CONCLUSIONS OF LAW

Employee does not deny any of the charges, but at the Prehearing Conference, he argued
that he should be afforded another chance as he had completed a drug treatment program and has
remained drug-free. In his legal brief, Employee reiterated his remorse and asked for a second
chance to prove he can be a reliable and responsible employee.

Employeets arguments fail to distinguish the fact that he was terminated because he failed
an essential requirement of his position regarding drug testing policies. The District Personnel
Manual in 6-B DCMR 8§ 428.1 provides that "[a]n employee shall be deemed unsuitable and
immediately subject to separation from a covered position" for "refusal to submit to a drug or
alcohol test."

Because of Employeebs admissions, there was never any question that Agency had met its
burden of establishing cause for taking adverse action. However, Employee asserts that he should
be given a second chance. The facts indicate that Agency had given Employee a second chance by
suspending him when he tested positive for marijuana in January 2024. But after being given a
second chance, Employee then attempted to interfere with the drug test collection.

As aresult, | find that the only remaining issue is 