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HIGHLIGHTS  
   

• Commission on the Arts and Humanities schedules a hearing to collect 

public feedback on the proposed 2026 Public Arts Work Plan 

 

• Office of Employee Appeals publishes its decisions on 10 employee appeals 

 

• Department of Energy and Environment solicits public comment on the 

proposed plan to remediate contaminated sediments in a segment of the 

Anacostia River adjacent to the Potomac Electric Power Company (Pepco) 

Benning Road Facility 

 

• Board of Ethics and Government Accountability releases advisory opinion 

on ”Whether the “information session” of the Council of the District of 

Columbia on April 1, 2024, violated the Open Meetings Act” 

 

• Board of Ethics and Government Accountability publishes advisory opinion 

on the ” Resolution of Complaint Concerning Hope Community Public 

Charter School Board’s Compliance with the Open Meetings Act” 

 

• Department of Health Care Finance publishes proposed amendment to the 

Medicaid State Plan to be submitted to the Centers for Medicare and 

Medicaid Services (CMS) for review and approval 

 

• Department of Health seeks two partners to provide reproductive, primary 

care, and preventive services to adolescents at high risk for teen pregnancy 

 

• Executive Office of the Mayor announces availability of the FY2026 Access 

to Jobs Grant for facilitating hiring of returning citizens  

 

• Office of the Deputy Mayor for Public Safety and Justice updates the Notice 

of Funding Availability for the FY2026 Safe and Secure DC Nonprofit Fund 
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

 

NOTICE OF PUBLIC HEARING 

 

 

Placard Posting Date:     August 29, 2025    

Protest Petition Deadline:     October 14, 2025 

Roll Call Hearing Date:     November 3, 2025   

Protest Hearing Date:  December 10, 2025 

             

License No.:        ABRA-129362 

Licensee:             TK 539 LLC 

Trade Name:       ALOHA 

Registration/License Type: Medical Cannabis Retailer 

Address:              539 8th Street S.E. 

Contact:                      Saleh Salim; 202-817-5030; tobaccoking3615@gmail.com 

                                                              

WARD 6          ANC    6B           SMD 6B03 

            

Notice is given that the above-named medical cannabis retailer applicant has requested a new 

license to be located at 539 8th Street S.E. Pursuant to Title 22-C of the DCMR (Medical 

Cannabis Program) objectors are entitled to be heard regarding the new license application. 

Petitions and/or requests to appear before the ABC Board must be filed electronically to 

abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is scheduled for 

November 3, 2025, at 10 a.m., Suite 4200-A, 899 North Capitol Street N.E., Washington, 

DC, 20002. The Protest Hearing date is scheduled for December 10, 2025, at 1:30 p.m. All 

hearings before the Board are conducted virtually. 

 

NATURE OF OPERATION 

The medical cannabis retailer applicant is requesting to locate its operations at 539 8th Street 

S.E.  The proposed facility with approximately 4,786 square feet of space will provide cannabis 

flowers, cannabis concentrates, and a line of edible products and home delivery services to 

registered patients in Washington, D.C.  The applicant is requesting a delivery endorsement. 

 

HOURS OF OPERATION FOR RETAILER   

Sunday – Saturday 9 am – 10 pm 

  

HOURS OF RETAILER SALES OPEN TO THE PUBLIC   

Sunday – Saturday 10 am – 9 pm 

 

HOURS OF DELIVERY FOR RETAILER 

Sunday – Saturday 10 am – 9 pm 

 

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009254

mailto:abca.legal@dc.gov


  

Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-076039 

Applicant: Top Shelf, LLC 

Trade Name: Penn Quarter Sports Tavern 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  2C03 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Cover Charge Entertainment Sidewalk Cafe 

6:30 am - 2 am 

6:30 am - 2 am  

6:30 am - 2 am 

6:30 am - 2 am 

6:30 am - 2 am 

6:30 am - 3 am 

6:30 am - 3 am 

11 am - 1:30 am 

11 am - 1:30 am 

11 am - 1:30 am 

11 am - 1:30 am 

11 am - 1:30 am 

11 am - 2:30 am 

11 am - 2:30 am 

639 INDIANA AVENUE NW, WASHINGTON, DC 20004 

Hours of Entertainment 

6 pm - 1:30 am 

6 pm - 1:30 am 

6 pm - 1:30 am 

6 pm - 1:30 am 

6 pm - 1:30 am 

6 pm - 2 am 

6 pm - 2 am 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

11 am - 11 pm Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

11 am - 11 pm 

11 am - 11 pm 

 11 am - 11 pm 

 11 am - 11 pm 

11 am - 12 am 

11 am - 12 am 

11 am -  11 pm 

11 am - 11 pm 

11 am - 11 pm 

11 am - 11 pm 

11 am - 11 pm 

11 am - 12 am 

11 am - 12 am 

Hours Of Sidewalk Cafe  

Operation 
Hours Of Sales  

Sidewalk Cafe 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-025542 

Applicant: Trade Center Management Associates,  LLC 

Trade Name: The International Trade Center/Air 

License Class/Type:  C Nightclub 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  2C03 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Summer Garden 

7 am - 2 am 

7 am - 2 am  

7 am - 2 am 

7 am - 2 am 

7 am - 2 am 

7 am - 3 am 

7 am - 3 am 

10 am - 2 am 

8 am - 2 am 

8 am - 2 am 

8 am - 2 am 

8 am - 2 am 

8 am - 3 am 

8 am - 3 am 

1300 PENNSYLVANIA AVENUE NW, WASHINGTON, DC 20004 

Hours of Entertainment 

 -  

 -  

 -  

 -  

 -  

 -  

 -  

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

10 am - 2 am Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

8 am - 2 am 

8 am - 2 am 

8 am - 2 am 

8 am - 2 am 

8 am - 3 am 

8 am - 3 am 

10 am - 2 am 

8 am - 2 am 

8 am - 2 am 

8 am - 2 am 

8 am - 2 am 

8 am - 3 am 

8 am - 3 am 

Hours of Summer Garden 

 Operation 

Hours of Sales Summer  

Garden 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-072633 

Applicant: 18th Amendment, LLC 

Trade Name: Barrel 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  6B02 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Entertainment Sidewalk Cafe 

10 am - 2 am 

10 am - 2 am  

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 3 am 

10 am - 3 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 3 am 

10 am - 3 am 

613 PENNSYLVANIA AVENUE SE, WASHINGTON, DC 20003 

Hours of Entertainment 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 3 am 

6 pm - 3 am 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

10 am - 2 am Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

10 am - 2 am 

10 am - 2 am 

 10 am - 2 am 

 10 am - 2 am 

10 am - 3 am 

10 am - 3 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 3 am 

10 am - 3 am 

Hours Of Sidewalk Cafe  

Operation 
Hours Of Sales  

Sidewalk Cafe 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-086354 

Applicant: Second Home, LLC 

Trade Name: Number Nine 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  2F03 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Entertainment Sidewalk Cafe 

12 pm - 2 am 

12 pm - 2 am  

12 pm - 2 am 

12 pm - 2 am 

12 pm - 2 am 

12 pm - 3 am 

12 pm - 3 am 

12 pm - 2 am 

12 pm - 2 am 

12 pm - 2 am 

12 pm - 2 am 

12 pm - 2 am 

12 pm - 3 am 

12 pm - 3 am 

1435 P STREET NW, WASHINGTON, DC 20005 

Hours of Entertainment 

6 pm - 1:45 am 

6 pm - 1:45 am 

6 pm - 1:45 am 

6 pm - 1:45 am 

6pm - 1:45 am 

6 pm - 2:45 am 

6 pm - 2:45 am 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

12 pm - 11 pm Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

12 pm - 11 pm 

12 pm - 11 pm 

 12 pm - 11 pm 

 12 pm - 11 pm 

12 pm - 12 am 

12 pm - 12 am 

12 pm - 11 pm 

12 pm - 11 pm 

12 pm - 11 pm 

12 pm - 11 pm 

12 pm - 11 pm 

12 pm - 12 am 

12 pm - 12 am 

Hours Of Sidewalk Cafe  

Operation 
Hours Of Sales  

Sidewalk Cafe 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-087668 

Applicant: Cafe AKA White House LLC 

Trade Name: Cafe AKA 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  2A07 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Entertainment 

7am - 12am 

7am - 12am  

7am - 12am 

7am - 12am 

7am - 12am 

7am - 12am 

7am - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

1710 H STREET NW, WASHINGTON, DC 20006 

Hours of Entertainment 

6pm - 10pm 

6pm - 10pm 

6pm - 10pm 

6pm - 10pm 

6pm - 10pm 

6pm - 10pm 

6pm - 10pm 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-094321 

Applicant: Colony Club, LLC 

Trade Name: Doubles 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  1E03 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Entertainment Summer Garden 

7 am - 2 am 

7 am - 2 am  

7 am - 2 am 

7 am - 2 am 

7 am - 2 am 

7 am - 3 am 

7 am - 3 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 3 am 

10 am - 3 am 

3118 GEORGIA AVENUE NW, WASHINGTON, DC 20010 

Hours of Entertainment 

5 pm - 2 am 

5 pm - 2 am 

5 pm - 2 am 

5 pm - 2 am 

5 pm - 2 am 

5 pm - 3 am 

5 pm - 3 am 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

10 am - 2 am Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 3 am 

10 am - 3 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 2 am 

10 am - 3 am 

10 am - 3 am 

Hours of Summer Garden 

 Operation 

Hours of Sales Summer  

Garden 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-112109 

Applicant: Wharf Rooftop Bar Lessee, LLC and GG DC, LLC 

Trade Name: 12 Stories Bar 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  6D01 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Dancing Entertainment Summer Garden 

8 am - 2  am 

8 am - 2  am  

8 am - 2  am 

8 am - 2  am 

8 am - 2  am 

8 am - 3 am 

8 am - 3 am 

8 am - 2  am 

8 am - 2  am 

8 am - 2  am 

8 am - 2  am 

8 am - 2  am 

8 am - 3 am 

8 am - 3 am 

75 DISTRICT SQUARE SW, WASHINGTON, DC 20024 

Hours of Entertainment 

8 am - 2  am 

8 am - 2  am 

8 am - 2  am 

8 am - 2  am 

8 am - 2  am 

8 am - 3 am 

8 am - 3 am 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

8 am - 1  am Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

8 am - 1  am 

8 am - 1  am 

8 am - 1  am 

8 am - 1  am 

8 am - 2 am 

8 am - 2 am 

8 am - 1  am 

8 am - 1  am 

8 am - 1  am 

8 am - 1  am 

8 am - 1  am 

8 am - 2 am 

8 am - 2 am 

Hours of Summer Garden 

 Operation 

Hours of Sales Summer  

Garden 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-112356 

Applicant: 700 Wine, LLC 

Trade Name: The Eastern 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  6B02 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Sidewalk Cafe 

9 am - 2 am 

9 am - 2 am  

9 am - 2 am 

9 am - 2 am 

9 am - 2 am 

9 am - 3 am 

9 am - 3 am 

9 am - 2 am 

9 am - 2 am 

9 am - 2 am 

9 am - 2 am 

9 am - 2 am 

9 am - 3 am 

9 am - 3 am 

360 7TH STREET SE, WASHINGTON, DC 20003 

Hours of Entertainment 

 -  

 -  

 -  

 -  

 -  

 -  

 -  

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

9 am - 11:30 pm Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

9 am - 11:30 pm 

9 am - 11:30 pm 

 9 am - 11:30 pm 

 9 am - 12 am 

9 am - 1 am 

9 am - 1 am 

9 am - 11:30 pm 

9 am - 11:30 pm 

9 am - 11:30 pm 

9 am - 11:30 pm 

9 am - 12 am 

9 am - 1 am 

9 am - 1 am 

Hours Of Sidewalk Cafe  

Operation 
Hours Of Sales  

Sidewalk Cafe 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-118219 

Applicant: Melee, Inc. 

Trade Name: St. James 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  1B08 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Entertainment Sidewalk Cafe 

11 am - 2 am 

11 am - 2 am  

11 am - 2 am 

11 am - 2 am 

11 am - 2 am 

11 am - 3 am 

11 am - 3 am 

11 am - 2 am 

11 am - 2 am 

11 am - 2 am 

11 am - 2 am 

11 am - 2 am 

11 am - 3 am 

11 am - 3 am 

2017 14TH STREET NW, WASHINGTON, DC 20009 

Hours of Entertainment 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 3 am 

6 pm - 3 am 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

11 am - 11 pm Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

11 am - 11 pm 

11 am - 11 pm 

 11 am - 11 pm 

 11 am - 11 pm 

11 am - 12 am 

11 am - 12 am 

11 am - 11 pm 

11 am - 11 pm 

11 am - 11 pm 

11 am - 11 pm 

11 am - 11 pm 

11 am - 12 am 

11 am - 12 am 

Hours Of Sidewalk Cafe  

Operation 
Hours Of Sales  

Sidewalk Cafe 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-121023 

Applicant: Lux-DC Restaurant, LLC 

Trade Name: Lux-DC Restaurant 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  1E04 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Dancing Entertainment 

11 am - 2 am 

11 am - 2 am  

11 am - 2 am 

11 am - 2 am 

11 am - 2 am 

11 am - 3 am 

11 am - 3 am 

11 am - 2 am 

11 am - 2 am 

11 am - 2 am 

11 am - 2 am 

11 am - 2 am 

11 am - 3 am 

11 am - 3 am 

3001 GEORGIA AVENUE NW, WASHINGTON, DC 20001 

Hours of Entertainment 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 2 am 

6 pm - 3 am 

6 pm - 3 am 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-122706 

Applicant: ZQ Enterprises, LLC 

Trade Name: Bunker 

License Class/Type:  C Nightclub 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  1B08 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

  

11:30 am - 4 am 

11:30 am - 2 am  

11:30 am - 2 am 

11:30 am - 2 am 

11:30 am - 3 am 

11:30 am - 9 am 

11:30 am - 9 am 

See Apprvl - Letter 

11:30 am - 2 am 

11:30 am - 2 am 

11:30 am - 2 am 

11:30 am - 2 am 

11:30 am - 3 am 

See Apprvl - Letter 

2001 14TH STREET NW, WASHINGTON, DC 20009 

Hours of Entertainment 

 -  

 -  

 -  

 -  

 -  

 -  

 -  

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-120512 

Applicant: Lost Generation Brewing Company, LLC 

Trade Name: Lost Generation Brewing Company 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  5F06 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Brewpub Entertainment Summer Garden 

11 am - 11pm 

Closed - Closed  

Closed - Closed 

4pm - 11pm 

4pm - 11pm 

4pm - 12am 

4pm - 12am 

11am - 11pm 

Closed - Closed 

Closed - Closed 

4pm - 10:30pm 

4pm - 10:30pm 

4pm - 12am 

4pm - 12am 

327 S STREET NE, WASHINGTON, DC 20002 

Hours of Entertainment 

4pm - 9pm 

Closed - Closed 

Closed - Closed 

4pm - 9pm 

4pm - 9pm 

4pm - 10pm 

4pm - 10pm 

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

11 am - 10 pm Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

Closed - Closed 

Closed - Closed 

4 pm - 10 pm 

4 pm - 10 pm 

4 pm - 12 am 

11 am - 12 am 

11am - 9:45 pm 

Closed - Closed 

Closed - Closed 

4 pm - 9:45 pm 

4 pm - 9:45 pm 

4 pm - 11:45 pm 

11 am - 11:45 pm 

Hours of Summer Garden 

 Operation 

Hours of Sales Summer  

Garden 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-129467 

Applicant: Also Ann, LLC 

Trade Name: Bar Betsie 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  5D01 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

ENDORSEMENT(S):   Sidewalk Cafe 

10am - 2am 

10am - 2am  

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

10am - 2am 

1328 4TH STREET NE, WASHINGTON, DC 20002 

Hours of Entertainment 

 -  

 -  

 -  

 -  

 -  

 -  

 -  

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

12pm - 12am Sunday: 

Monday: 

Tuesday: 

Wednesday: 

Thursday: 

Friday: 

Saturday: 

12pm - 12am 

12pm - 12am 

 12pm - 12am 

 12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

12pm - 12am 

Hours Of Sidewalk Cafe  

Operation 
Hours Of Sales  

Sidewalk Cafe 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-129836 

Applicant: Baku Caviar USA Boutique, LLC 

Trade Name: Baku Caviar USA Boutique, LLC 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  2E07 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

  

10 am - 8 pm 

10 am - 8 pm  

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

10 am - 8 pm 

1855 WISCONSIN AVENUE NW, WASHINGTON, DC 20007 

Hours of Entertainment 

 -  

 -  

 -  

 -  

 -  

 -  

 -  

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

FOR FURTHER INFORMATION CALL: (202) 442-4423 

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009268



Hours of Operation  Hours of Sales/Service 

Saturday: 

Friday: 

Thursday: 

Wednesday: 

Tuesday: 

Monday: 

Sunday: 

Days 

License Number: ABRA-132367 

Applicant: Aroma, LLC 

Trade Name: Dakshin 

License Class/Type:  C Tavern 

Has applied for the renewal of an alcoholic beverage license at the premises:  

SMD:  3C06 

Notice is hereby given that: 

ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

ON 

8/29/2025 

  

11 am - 1 am 

11 am - 1 am  

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

11 am - 1 am 

3512 CONNECTICUT AVENUE NW, WASHINGTON, DC 20008 

Hours of Entertainment 

 -  

 -  

 -  

 -  

 -  

 -  

 -  

PETITIONS/LETTERS OF OPPOSITION OR SUPPORT MUST BE FILED ON 

 OR BEFORE: 

10/14/2025 

A HEARING WILL BE HELD ON: 

11/3/2025 

AT 10:00 a.m., Suite 4200-B, 899 North Capitol Street N.E., Washington, DC, 20002 

FOR FURTHER INFORMATION CALL: (202) 442-4423 
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

 

NOTICE OF PUBLIC HEARING       

 

 

Placard Posting Date:      August 29, 2025 

Protest Petition Deadline:     October 14, 2025 

Roll Call Hearing Date:     November 3, 2025 

Protest Hearing Date:  December 10, 2025 

             

License No.:        ABRA-133399 

Licensee:             DDT, LLC   

Trade Name:       Cottage House Ethiopian Cuisine  

License Class:     Retailer’s Class “C” Restaurant  

Address:                1529 Wisconsin Avenue, N.W.  

Contact:               Allan Ebert, Agent: (202) 409-4669, connectallan@gmail.com 

                                                             

WARD 2        ANC 2E             SMD 2E03 

              

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic 

Beverage Control Act and that the objectors are entitled to be heard before the granting of such on 

the Roll Call Hearing date on November 3, 2025, at 10 a.m., Suite 4200-B, 899 North Capitol 

Street N.E., Washington, DC, 20002.  Petitions and/or requests to appear before the ABC Board 

must be filed electronically to abca.legal@dc.gov on or before the Petition deadline.  The Protest 

Hearing date is scheduled on December 10, 2025 at 1:30 p.m. 

                                    

NATURE OF OPERATION 

The establishment will be a Restaurant with seating for 56 inside the premises. Summer Garden 

with seating for 10 and a capacity of 20. Streatery Endorsement with 12 seats. Total Occupancy 

Load of 76 throughout the establishment. Entertainment Endorsement inside the premises only. 

Holiday Extension of Hours Endorsement. Alcohol Carry-out and Delivery Endorsement. 

 

HOURS OF OPERATION AND ALCOHOLIC BEVERAGE SALES, SERVICE, AND 

CONSUMPTION INSIDE PREMISES. FOR THE SIDEWALK CAFÉ. AND FOR THE 

STREATERY 

Sunday through Thursday 11am – 2am, Friday and Saturday 11am – 3am 

 

HOURS OF LIVE ENTERTAINMENT INSIDE OF THE PREMISES 

Sunday through Saturday 6pm – 12am 

 

HOURS OF ALCOHOLIC BEVERAGE CARRY-OUT AND DELIVERY 

Sunday through Saturday 11am – 1am 
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

 

NOTICE OF PUBLIC HEARING       

 

 

Placard Posting Date:      August 29, 2025 

Protest Petition Deadline:     October 14, 2025 

Roll Call Hearing Date:     November 3, 2025 

Protest Hearing Date:  December 10, 2025 

             

License No.:        ABRA-133403 

Licensee:             Little Bars, LLC  

Trade Name:       Franks Wild Years  

License Class:     Retailer’s Class “C” Tavern  

Address:                1345 S Street, N.W. 

Contact:               Sean Ryan: (202) 468-5437, seannaughtonryan@gmail.com 

                                                             

WARD 1        ANC 1B              SMD 1B08 

              

Notice is hereby given that this licensee has applied for a new license under the D.C. Alcoholic 

Beverage Control Act and that the objectors are entitled to be heard before the granting of such on 

the Roll Call Hearing date on November 3, 2025, at 10 a.m., Suite 4200-B, 899 North Capitol 

Street N.E., Washington, DC, 20002.  Petitions and/or requests to appear before the ABC Board 

must be filed electronically to abca.legal@dc.gov on or before the Petition deadline.  The Protest 

Hearing date is scheduled on December 10, 2025 at 1:30 p.m. 

                                    

NATURE OF OPERATION 

The establishment will be a Tavern serving snack foods. Seating for 35 inside the premises. Total 

Occupancy Load of 69. Sidewalk Cafe with seating for 15. Entertainment Endorsement with Cover 

Charge inside the premises only. Carry-out and Delivery Endorsement. Holiday Extension of 

Hours Endorsement. 

 

HOURS OF OPERATION AND ALCOHOLIC BEVERAGE SALES, SERVICE, AND 

CONSUMPTION FOR INSIDE PREMISES  

Sunday through Thursday 8am – 2am, Friday and Saturday 8am – 3am 

 

HOURS OF OPERATION AND ALCOHOLIC BEVERAGE SALES, SERVICE, AND 

CONSUMPTION FOR THE SIDEWALK CAFÉ  

Sunday through Saturday 8am – 12am 

 

HOURS OF LIVE ENTERTAINMENT INSIDE OF THE PREMISES 

Sunday 12pm – 12am, Monday through Wednesday NO Entertainment, Thursday through 

Saturday  12pm – 12am 
 

HOURS OF ALCOHOLIC BEVERAGE CARRY-OUT AND DELIVERY 

Sunday through Saturday 8am – 12am 
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

 

NOTICE OF PUBLIC HEARING 

 

**READVERTISEMENT 

 

Placard Posting Date:     August 29, 2025   

Protest Petition Deadline:     October 14, 2025  

Roll Call Hearing Date:     November 3, 2025 

Protest Hearing Date:  December 10, 2025 

             

License No.:        ABRA-128882 

Licensee:             SM Quest Industries, Inc. 

Trade Name:       N/A 

Registration/License Type: Medical Cannabis Retailer 

Address:              1829 M Street N.W. 

Contact:                      Raashaan Mitchell; 202-486-4271 

                                                              

WARD 2          ANC    2B           SMD 2B05 

            

Notice is given that the above-named medical cannabis retailer applicant has requested a new 

license to be located at 1829 M Street N.W. Pursuant to Title 22-C of the DCMR (Medical 

Cannabis Program) objectors are entitled to be heard regarding the new license application. 

Petitions and/or requests to appear before the ABC Board must be filed electronically to 

abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is scheduled for 

November 3, 2025 at 10 a.m., Suite 4200-A, 899 North Capitol Street N.E., Washington, 

DC, 20002. The Protest Hearing date is scheduled for December 10, 2025 at 1:30 p.m. All 

hearings before the Board are conducted virtually. 

 
NATURE OF OPERATION 

The medical cannabis retailer applicant is requesting to locate its operations 1829 M Street 

N.W.  The proposed facility with approximately 4,240 square feet of space will provide 

cannabis flowers, cannabis concentrates, and a line of edible products and home delivery 

services to registered patients in Washington, D.C.  The applicant is requesting a delivery 

endorsement. 

 

HOURS OF OPERATION FOR RETAILER   

Sunday – Saturday 9 am – 10 pm 

  

HOURS OF RETAILER SALES OPEN TO THE PUBLIC   

Sunday – Saturday 10 am – 10 pm 

 

HOURS OF DELIVERY FOR RETAILER 

Sunday – Saturday 9 am – 9 pm 
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

 

NOTICE OF PUBLIC HEARING 

 

 

**RESCIND  

 

Placard Posting Date:     August 8, 2025   

Protest Petition Deadline:     September 22, 2025  

Roll Call Hearing Date:     October 14, 2025 

Protest Hearing Date:  November 19, 2025 

             

License No.:        ABRA-128882 

Licensee:             SM Quest Industries, Inc. 

Trade Name:       N/A 

Registration/License Type: Medical Cannabis Retailer 

Address:              1829 M Street N.W. 

Contact:                      Raashaan Mitchell; 202-486-4271 

                                                              

WARD 2          ANC    2B           SMD 2B05 

            

Notice is given that the above-named medical cannabis retailer applicant has requested a new 

license to be located at 1829 M Street N.W. Pursuant to Title 22-C of the DCMR (Medical 

Cannabis Program) objectors are entitled to be heard regarding the new license application. 

Petitions and/or requests to appear before the ABC Board must be filed electronically to 

abca.legal@dc.gov on or before the petition deadline. The Roll Call Hearing is scheduled for 

October 14, 2025 at 10 a.m., Suite 4200-A, 899 North Capitol Street N.E., Washington, 

DC, 20002. The Protest Hearing date is scheduled for November 19, 2025 at 1:30 p.m. All 

hearings before the Board are conducted virtually. 

 
NATURE OF OPERATION 

The medical cannabis retailer applicant is requesting to locate its operations 1829 M Street 

N.W.  The proposed facility with approximately 4,240 square feet of space will provide 

cannabis flowers, cannabis concentrates, and a line of edible products and home delivery 

services to registered patients in Washington, D.C.  The applicant is requesting a delivery 

endorsement. 

 

HOURS OF OPERATION FOR RETAILER   

Sunday – Saturday 9 am – 10 pm 

  

HOURS OF RETAILER SALES OPEN TO THE PUBLIC   

Sunday – Saturday 10 am – 10 pm 

 

HOURS OF DELIVERY FOR RETAILER 

Sunday – Saturday 9 am – 9 pm 
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ALCOHOLIC BEVERAGE AND CANNABIS ADMINISTRATION 

 

NOTICE OF PUBLIC HEARING 

 

         

Placard Posting Date:    August 29, 2025 

Protest Petition Deadline:     October 14, 2025 

Roll Call Hearing Date:     November 3, 2025 

 

License No.:         ABRA-128701  

Licensee:            The Continent DC, LLC   

Trade Name:          The Continent 

License Class:     Retailer’s Class “C” Restaurant  

Address:              1110 Vermont Avenue, N.W.           

Contact:               Jeff Jackson: (202) 251-1566, jjharlem112@gmail.com           

 

WARD 2  ANC 2C       SMD 2C02 

   

Notice is hereby given that this licensee has requested Substantial Changes to their license under 

the D.C. Alcoholic Beverage Control Act and that the objectors are entitled to be heard before 

the granting of such on the Roll Call Hearing date on November 3, 2025 at 10 a.m., Suite 

4200-B, 899 North Capitol Street N.E., Washington, DC, 20002.  Petitions and/or requests to 

appear before the ABC Board must be filed electronically to abca.legal@dc.gov on or before the 

Petition deadline.   
 

NATURE OF SUBSTANTIAL CHANGES 

Applicant requests a Class Change from a Retailer’s Class “C” Restaurant to a Retailer’s Class 

“C” Tavern. Additionally, Applicant requests to change the Hours of Live Entertainment inside of 

the premises only.  

 

CURRENT HOURS OF OPERATION  AND ALCOHOLIC BEVERAGE SALES, 

SERVICE, AND CONSUMPTION INSIDE OF THE PREMISES  

Sunday through Thursday 11am – 2am, Friday and Saturday 11am – 3am  

 

CURRENT HOURS OF LIVE ENTERTAINMENT INSIDE OF THE PREMISES 

Sunday through Thursday 11am – 1:30am, Friday and Saturday 11am – 3am 

 

PROPOSED HOURS OF LIVE ENTERTAINMENT  INSIDE OF THE PREMISES 

Sunday and Monday 11am – 1:30am, Tuesday and Wednesday 11am – 2am, Thursday 11am –

1:30am, Friday and Saturday 11am – 3am 

 

 

 

 

 

 

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009274



GOVERNMENT OF THE DISTRICT OF COLUMBIA 

 

COMMISSION ON THE ARTS AND HUMANITIES 

 

             NOTICE OF PUBLIC ARTS WORK PLAN PUBLIC HEARING 

 

The District of Columbia Commission on the Arts and Humanities Public Arts Team will hold two 

Public Arts Work Plan, Public Hearings on Wednesday August 27th, from 6:00 pm to 7:00pm  

and Friday August 29th from 12:00pm to 1:00pm. More information is shared below. 

 

The hearing will be fully virtual. To attend the virtual public hearing, attendees must RSVP through 

Eventbrite and a Zoom link will be shared with them.  

 

 

 

The CAH Public Arts Team requests your feedback on the newly-drafted 2026 Public Arts Work 

Plan. This plan is a 1-year tactical strategy to usher the CAH Public Arts Team through 2026. It 

proposes a realistic and detailed outline of the works areas, goals, objectives, and strategies for the 

Public Arts Department over the next year.  

 

Two virtual hearings have been scheduled to collect public feedback on the plan. Please use the 

registration links below to RSVP:  

• Wednesday August 27th at 6:00pm - Public Arts Work Plan - Public Hearing #1 Tickets, 

Wed, Aug 27, 2025 at 6:00 PM | Eventbrite 

• Friday August 29th at 12:00pm - Public Arts Work Plan - Public Hearing #2 Tickets, Fri, 

Aug 29, 2025 at 12:00 PM | Eventbrite 

 

For additional questions or feedback about the plan, please contact CAH Public Arts Manager, 

Karyn Miller (Karyn.Miller@DC.gov).  

 

For reasonable accommodations during the hearings, or to receive DRAFT 2026 Public Arts Work 

Plan in a more accessible format, please email CAHaccessibility@dc.gov . CAH recommends 

making requests at least 5 business days in advance.  

 

 

This meeting is governed by the Open Meetings Act. Please address any questions or complaints 

arising under this meeting to the Office of Open Government at opengovoffice@dc.gov. 
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DEPARTMENT OF HEALTH 

 

STATE HEALTH PLANNING AND DEVELOPMENT AGENCY 

 

NOTICE OF INFORMATION HEARING 

 

 

Pursuant to D.C. Official Code §§ 44-406(b)(2) and (b)(4), the District of Columbia State Health 

Planning and Development Agency ("SHPDA") will hold an information hearing on the 

Certificate of Need Applications of  

1. National Harborside SNF Operations LLC and 4601 MLK Ave SNF Operations LLC 

(CON No. 2025-8-05) for the acquisition of DCA Hadley SNF, LLC d/b/a BridgePoint 

Sub-Acute & Rehabilitation National Harbor.  

2. National Harborside LTAC Operations LLC and 4601 MLK Ave SNF Operations LLC 

(CON 2025-8-06) for the acquisition of DCA Hadley LTAC, LLC d/b/a BridgePoint 

Hospital National Harbor.  

3. Capitol Hill LTAC Operations LLC (CON 2025-6-04) for the acquisition of DCA Capitol 

Hill LTAC, LLC d/b/a BridgePoint Hospital Capitol Hill.  

4. Capitol Hill SNF Operations LLC (CON 2025-6-05) for the acquisition of DCA Capitol 

Hill SNF, LLC d/b/a BridgePoint Sub-Acute and Rehabilitation Capitol Hill. 

 

The hearing will be held on Tuesday, September 9, 2025, beginning at 10:00 a.m. using 

WebEx Conferencing.  Please send an email to dana.mitchener@dc.gov to register for the 

Information Hearing and receive a link to WebEx Conferencing.  

 

The hearing will include a presentation by the aforementioned Applicants describing their plans 

and addressing the certifications required pursuant to D.C. Official Code § 44-406(b). The 

hearing will also include an opportunity for affected and interested persons to testify.  Persons 

who wish to testify should contact Dana Mitchener at the email address above or the SHPDA at 

(202) 442-5875 before 4:45 p.m. on Monday, September 8, 2025.  Each member of the public 

who wishes to testify must register in advance of the information hearing and will be allowed a 

maximum of five (5) minutes.  Written statements may be submitted to Dana Mitchener at the 

email address above or to the following address: 

 

  The State Health Planning and Development Agency 

  2201 Shannon Place, S.E. 

  Sixth Floor 

  Washington, D.C.  20020 

 

Written statements must be received before the record closes at 4:45 p.m. on Tuesday, 

September 16, 2025.  Persons who would like to review the Certificate of Need applications or 

who have questions related to the hearing may contact the SHPDA at (202) 442-5875. 
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BOARD OF ZONING ADJUSTMENT 

 NOTICE OF VIRTUAL PUBLIC HEARING 

 

TIME AND PLACE:   Wednesday, November 5, 2025, @9:30 a.m. 

Via WebEx:  https://dcoz.dc.gov/BZA11-05-2025 

Via Telephone: 202-860-2110 Access Code: 2308 659 0324 

Via YouTube: https://www.youtube.com/c/DCOfficeofZoning   

Instructions: https://dcoz.dc.gov/release/virtual-public-hearings 

Witness Sign Up: https://dcoz.dc.gov/service/sign-testify 

 

 

TO CONSIDER THE FOLLOWING: The Board of Zoning Adjustment will adhere to the 

following schedule but reserves the right to hear items on the agenda out of turn. 

 

WARD SEVEN 

 

Application of: Aswathi Zachariah and Richard Greene     

Case No.: 21362 

Address: 1829 Massachusetts Street S.E. (Square 1113, Lot 67) 

ANC: 7D 

Relief: Special Exception under: 

• the roof top or upper floor element requirements of Subtitle E § 204.4 

(pursuant to Subtitle X § 901.2) 

 

Project: To construct a third-story addition to an existing, attached, two-story with cellar, 

principal dwelling unit in the RF-1 Zone. 

 

WARD FIVE 

 

Application of: Bernard Guzman     

Case No.: 21364 

Address: 4826 Eastern Avenue N.E. (Square 937, Lot 83) 

ANC: 5A 

Relief: Special Exception under: 

• the accessory apartment requirements of Subtitle U § 253 (pursuant to 

Subtitle X § 901.2) 

 

Project: To construct a detached, one-story accessory apartment in the rear of an existing, 

detached, three-story with basement, principal dwelling unit in the R-1B Zone. 
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WARD FIVE 

 

Application of: Cheryl Jeannine Rich Trust       

Case No.: 21365 

Address: 701 Jefferson Street N.E. (Square 3749, Lot 95) 

ANC: 5A 

Relief: Special Exception from: 

• The accessory apartment requirements of Subtitle U § 253.8(c) (pursuant to 

Subtitle U § 253.8 (f) and Subtitle X § 901.2) 

 

Project: To construct a second story accessory apartment to an existing attached garage, in 

the rear of a semi-detached, two story, principal dwelling unit in the R-2 Zone. 

 

WARDS SIX & SEVEN 

 

Application of: Jonathon Haigh Thornton      

Case No.: 21366 

Address: 307 15th Street N.E. (Square 4564, Lot 21) 

ANC: 6A & 7D 

Relief: Special Exception under: 

• the rear addition requirements of Subtitle E § 207.5 (pursuant to Subtitle X 

§ 901.2) 

Special Exception from: 

• the lot occupancy requirements of Subtitle E § 210.1 (pursuant to Subtitle E 

§ 5201 and Subtitle X § 901.2) 

 

Project: To construct a two-story with basement rear addition, and a garage with second 

story accessory dwelling unit, to an existing, attached, two-story with basement, 

principal dwelling unit in the RF-1 Zone. 

 

PLEASE NOTE: 

 

This public hearing will be held virtually through WebEx. Information for parties and the public 

to participate, view, or listen to the public hearing will be provided on the Office of Zoning website 

and in the case record for each application or appeal by the Friday before the hearing date. Visit 

https://dcoz.dc.gov/watchlive.   

 

The public hearing in these cases will be conducted in accordance with the provisions of Subtitles 

X and Y of the District of Columbia Municipal Regulations, Title 11.  
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To review an application and exhibits in the case record, visit the Interactive Zoning Information 

System (“IZIS”) at  https://dcoz.dc.gov/CaseRecord.  

 

Individuals and organizations interested in any application may testify at the public hearing via 

WebEx or by phone and are strongly encouraged to sign up to testify at least 24 hours prior to the 

start of the hearing on OZ’s website at https://dcoz.dc.gov/service/sign-testify  or by calling Robert 

Reid at 202-727-5471. Pursuant to Subtitle Y, Chapter 2, the Board may impose time limits on the 

testimony of all individuals and organizations.  

 

Individuals and organizations may also submit written comments to the Board by uploading 

submissions via IZIS at https://app.dcoz.dc.gov/Login.aspx or sent by email to 

bzasubmissions@dc.gov.  Written comments and/or testimony must be submitted to the record at 

least 24 hours prior to the start of the hearing. If you are unable to use either of these means of 

submission, please contact Robert Reid at (202) 727-5471 for further assistance. 

 

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING AT 

(202) 727-6311 

 
Do you need assistance to participate? 

Amharic 

ለመሳተፍ ዕርዳታ ያስፈልግዎታል? 

የተለየ እርዳታ ካስፈለገዎት ወይም የቋንቋ እርዳታ አገልግሎቶች (ትርጉም ወይም ማስተርጎም) 

ካስፈለገዎት እባክዎን ከስብሰባው አምስት ቀናት በፊት ዚ ሂልን በስልክ ቁጥር (202) 727- 

0312 ወይም በኤሜል Zelalem.Hill@dc.gov  ይገናኙ። እነኝህ አገልግሎቶች የሚሰጡት በነጻ ነው። 

 

Chinese 

您需要有人帮助参加活动吗？ 

如果您需要特殊便利设施或语言协助服务（翻译或口译），请在见面之前提前五天与 Zee Hill 联

系，电话号码 (202) 727-0312，电子邮件 Zelalem.Hill@dc.gov。这些是免费提供的服务。 

 

French 

Avez-vous besoin d’assistance pour pouvoir participer ? Si vous avez besoin d’aménagements spéciaux 

ou d’une aide linguistique (traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou 

à Zelalem.Hill@dc.gov cinq jours avant la réunion. Ces services vous seront fournis gratuitement. 

 

Korean 

참여하시는데 도움이 필요하세요? 

특별한 편의를 제공해 드려야 하거나, 언어 지원 서비스(번역 또는 통역)가 필요하시면, 회의 5일 

전에 Zee Hill 씨께 (202) 727-0312로 전화 하시거나 Zelalem.Hill@dc.gov 로 이메일을 주시기 

바랍니다. 이와 같은 서비스는 무료로 제공됩니다. 

 

Spanish 

¿Necesita ayuda para participar? 

Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traducción o 

interpretación), por favor comuníquese con Zee Hill llamando al (202) 727-0312 o escribiendo a 
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Zelalem.Hill@dc.gov cinco días antes de la sesión. Estos servicios serán proporcionados sin costo alguno. 

 

Vietnamese 

Quí vị có cần trợ giúp gì để tham gia không? 

Nếu quí vị cần thu xếp đặc biệt hoặc trợ giúp về ngôn ngữ (biên dịch hoặc thông dịch) xin vui lòng liên hệ 

với Zee Hill tại (202) 727-0312 hoặc Zelalem.Hill@dc.gov trước năm ngày. Các dịch vụ này hoàn toàn 

miễn phí. 
 

 

FOR FURTHER INFORMATION, CONTACT THE OFFICE OF ZONING AT (202) 727-6311. 

 

FREDERICK L. HILL, CHAIRPERSON 

CARL BLAKE, VICE-CHAIRPERSON 

CHRISHAUN SMITH, MEMBER, 

 NATIONAL CAPITAL PLANNING COMMISSION 

A PARTICIPATING MEMBER OF THE ZONING COMMISSION 

KEARA M. MEHLERT, SECRETARY, BOARD OF ZONING ADJUSTMENT 

SARA A. BARDIN, DIRECTOR, OFFICE OF ZONING 
 

This meeting is governed by the Open Meetings Act. Please address any questions or complaints arising 

under this hearing to the Office of Open Government at opengovoffice@dc.gov . 
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This meeting/hearing is governed by the Open Meetings Act. A portion of this meeting/hearing may be closed 

according to the Act. Please address any questions or complaints arising under this meeting/hearing to the Office of 

Open Government at opengovoffice@dc.gov. 

ZONING COMMISSION FOR THE DISTRICT OF COLUMBIA 

NOTICE OF VIRTUAL PUBLIC HEARING 

TIME AND PLACE: November 17, 2025 @ 4:00 p.m. 

 Via WebEx: https://dcoz.dc.gov/ZC11-03N (to participate & watch) 
Via Telephone: 1-650-479-3208 Access code: 2301 785 7126 (audio 

participation & listen) 

Via YouTube: https://www.youtube.com/c/DCOfficeofZoning (to watch) 

Instructions: https://dcoz.dc.gov/release/virtual-public-hearings  

Witness Sign Up: https://dcoz.dc.gov/service/sign-testify 

FOR THE PURPOSE OF CONSIDERING THE FOLLOWING: 

CASE NO. 11-03N (Wharf Phase 3 REIT Leaseholder, LLC – Modification with Hearing @ 

Square 473, Lot 1008 [635 Wharf Street, S.W.]) 

THIS CASE IS OF INTEREST TO ANC 6D  

Wharf Phase 3 REIT Leaseholder, LLC (the “Applicant”) filed an application on June 9, 2025, 

requesting the Zoning Commission (“Commission”) to approve a Modification with Hearing (the 

“Application”) pursuant to Subtitle X, Chapter 3 and Subtitle Z §§ 300 and 704 of the Zoning 

Regulations (Title 11 of the District of Columbia Municipal Regulations, “Zoning Regulations of 

2016,” to which all subsequent references herein are made unless otherwise specified) for the 

property known as Lot 1008 in Square 473 (the “Property”).  The Property is within the boundaries 

of ANC 6D. 

The Property is located at 635 Wharf Street, S.W. within the portion of The Wharf known as M 

Street Landing. M Street Landing was constructed pursuant to Commission Approval in Z.C. 

Order No. 11-03J(1) (the “Second-Stage PUD Order”), The Property is an oval hardscaped area 

set within a landscaped bed, which reflects the overall design of M Street Landing as a series of 

curvilinear landscaped and hardscaped areas intended to support both passive and active uses. The 

Property was rezoned to the C-3-C zone (now MU-9B Zone District) pursuant to a PUD-related 

Map Amendment in Z.C. Case No. 11-03J (the “First Stage PUD Order”).  

 

The Applicant proposes a modification to the Second-Stage PUD to authorize the completion and 

occupancy of an eating and drinking pavilion (the “Pavilion”) that has been constructed on the 

Property. The Pavilion is intended to accommodate a food and beverage establishment that is 

associated with a restaurant located across Wharf Street within the ground floor of a mixed-use 

residential and retail building. The Pavilion consists of an oval pergola with motorized wood-

finished overhead roof louvers and roll-up side shades (the “Enclosing Elements”), which allow 

Oral and Written Testimony 

• All who wish to testify in this case are strongly encouraged to sign up to do so at least 24 hours prior to the start 

of the hearing on OZ’s website indicated above.  Also, see below: How to participate as a witness – oral 

statements.  On the day of the hearing – by 3:00 p.m., call 202-727-0789 to sign up to testify. 

• All written comments and/or testimony must be submitted to the record at least 24 hours prior to the start 

of the hearing – see below: How to participate as a witness – written statements. 
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for enclosure of the Pavilion during inclement weather, during shoulder season months, and when 

not in use. 

 

The Office of Planning filed a setdown report dated July 18, 2025, recommending that the 

Commission set down the Application for a public hearing. The OP setdown report states that on 

balance, the Applicant’s proposal would not be inconsistent with the original PUD approval or the 

maps and policies of the Comprehensive Plan, including when viewed through a racial equity lens, 

as both the PUD and the Comprehensive Plan seek to create an active, mixed-use Southwest 

waterfront with open spaces and eating and drinking establishments. At a public meeting July 31, 

2025, the Commission voted to set down the Application for a public hearing limited in scope to 

the Pavilion. The Applicant filed its prehearing submission in the case on August 4, 2025. 

 

The public hearing will be conducted in accordance with the contested case provisions of the 

Zoning Regulations, Subtitle Z, Chapter 4. 

 

How to participate as a witness – oral presentation 

Interested persons or representatives of organizations may be heard at the virtual public hearing. 

All individuals, organizations, or associations wishing to testify in this case are strongly 

encouraged to sign up to testify at least 24 hours prior to the start of the hearing on OZ’s 

website at https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure 

the success of  the new virtual public hearing procedures. 

 

The Commission also requests that all witnesses prepare their testimony in writing, submit the  

written testimony prior to giving statements, and limit oral presentations to summaries of the most  

important points. The Commission must base its decision on the record before them. Therefore,  

all written comments and/or testimony must be submitted to the record at least 24 hours 

prior to the start of the hearing. The following maximum time limits for oral testimony shall be 

adhered to and no time may be ceded: 

 

1. Applicant and parties in support 60 minutes collectively 

2. Parties in opposition to  60 minutes collectively 

3. Organizations    5 minutes each 

4. Individuals    3 minutes each 

 

Pursuant to Subtitle Z § 408.4, the Commission may increase or decrease the time allowed above, 

in which case, the presiding officer shall ensure reasonable balance in the allocation of time  

between proponents and opponents. 

 

How to participate as a witness – written statements 

Written statements, in lieu of personal appearances or oral presentation, may be submitted for 

inclusion in the record. The public is encouraged to submit written testimony through the 

Interactive Zoning Information System (IZIS) at https://app.dcoz.dc.gov/Login.aspx; however, 

written statements may also be submitted by e-mail to zcsubmissions@dc.gov. Please include the 

case number on your submission. If you are unable to use either of these means of submission, 

please contact Ella Ackerman at (202) 727-0789 for further assistance. 
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How to participate as a party 

Any person who desires to participate as a party in this case must so request and must comply with  

the provisions of Subtitle Z § 404.1. 

 

A party has the right to cross-examine witnesses, to submit proposed findings of fact and 

conclusions of law, to receive a copy of the written decision of the Commission, and to exercise  

the other rights of parties as specified in the Zoning Regulations. If you are still unsure of what it  

means to participate as a party and would like more information on this, please contact OZ at  

dcoz@dc.gov or at (202) 727-6311. 

 

Except for an affected ANC, any person who desires to participate as a party in this case must 

clearly demonstrate that the person’s interests would likely be more significantly, distinctly, or 

uniquely affected by the proposed zoning action than other persons in the general public. Persons 

seeking party status must comply with the provisions of Subtitle Z § 404. Not less than 14 days 

prior to the date set for the hearing, or 14 days prior to a scheduled public meeting if seeking 

advanced party status consideration, persons seeking party status must submit, a Form 140 – 

Party Status Application, through the Interactive Zoning Information System (“IZIS”).  This 

form may also be downloaded from OZ’s website at: https://app.dcoz.dc.gov/Help/Forms.html.  

 

“Great weight” to written report of ANC 

Subtitle Z § 406.2 provides that the written report of an affected ANC shall be given great weight  

if received at any time prior to the date of a Commission meeting to consider final action, including 

any continuation thereof on the application, and sets forth the information that the report must 

contain. Pursuant to Subtitle Z § 406.3, an ANC that wishes to participate in the hearing must file 

a written report at least seven days in advance of the public hearing and provide the name of the 

person who is authorized by the ANC to represent it at the hearing. 

 

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING AT 

(202) 727-6311. 
 

ANTHONY J. HOOD, ROBERT E. MILLER, GWEN MARCUS WRIGHT, TAMMY 

STIDHAM, AND JOSEPH S. IMAMURA, ZONING COMMISSION FOR THE DISTRICT 

OF COLUMBIA, BY SARA A. BARDIN, DIRECTOR, AND BY SHARON S. SCHELLIN, 

SECRETARY TO THE ZONING COMMISSION. 

 
Do you need assistance to participate?  If you need special accommodations or need language assistance services 

(translation or interpretation), please contact Zee Hill at (202) 727-0312 or Zelalem.Hill@dc.gov five days in advance 

of the meeting. These services will be provided free of charge. 

 

¿Necesita ayuda para participar?  Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de 

traducción o interpretación), por favor comuníquese con Zee Hill llamando al (202) 727-0312 o escribiendo a 

Zelalem.Hill@dc.gov cinco días antes de la sesión. Estos servicios serán proporcionados sin costo alguno. 

 

Avez-vous besoin d’assistance pour pouvoir participer? Si vous avez besoin d’aménagements spéciaux ou d’une 

aide linguistique (traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou à 

Zelalem.Hill@dc.gov cinq jours avant la réunion. Ces services vous seront fournis gratuitement. 
 

 참여하시는데 도움이 필요하세요?  특별한 편의를 제공해 드려야 하거나, 언어 지원 서비스(번역 또는 통역)가 필요하시면, 회의 5일 전에 

Zee Hill 씨께 (202) 727-0312 로 전화 하시거나 Zelalem.Hill@dc.gov 로 이메일을 주시기 바랍니다. 이와 같은 서비스는 무료로 제공됩니다. 
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您需要有人帮助参加活动吗？如果您需要特殊便利设施或语言协助服务（翻译或口译），请在见面之前提前五天与 Zee Hill 联系，电

话号码 (202) 727-0312，电子邮件 Zelalem.Hill@dc.gov 这些是免费提供的服务。 

 
Quí vị có cần trợ giúp gì để tham gia không? Nếu quí vị cần thu xếp đặc biệt hoặc trợ giúp về ngôn ngữ (biên dịch hoặc thông 
dịch) xin vui lòng liên hệ với Zee Hill tại (202) 727-0312 hoặc Zelalem.Hill@dc.gov trước năm ngày. Các dịch vụ này hoàn toàn 
miễn phí. 
 

 ᶴ᷄ḒṈἤ ẦḌểṋ ẻḔἝᶹờẞṋᶹ? የተለየ እርዳታ ካስፈለገዎት ወይም የቋንቋ እርዳታ አገልግሎቶች (ትርጉም ወይም ማስተርጎም) ካስፈለገዎት እባክዎን 

ከስብሰባው አምስት ቀናት በፊት ዚ ሂልን በስልክ ቁጥር (202) 727-0312 ወይም በኤሜል Zelalem.Hill@dc.gov ይገናኙ። እነኝህ አገልግሎቶች የሚሰጡት በነጻ 

ነው። 
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dormitories (Straughn Hall and Carrol Hall) with 90 beds along with the Old Presidentôs House on 

University Avenue, and that area will be re-landscaped with a community playground. In addition, 

the existing surface parking lot (143 spaces) and adjacent one-story maintenance building will be 

razed. The other existing Wesley Seminary buildings, including Kresge Hall, Trott Administration 

Building, Library, Chapel and New Residence Hall will remain in place as the perimeter of the 

existing hilltop campus. The Applicant also requests an area variance, pursuant to Subtitle X 

§ 1002.1, from the height requirements of Subtitle F § 203.3, which require the University Housing 

Building to setback 35 feet from all lot lines. The area variance would allow the University 

Housing Building to setback 27 feet at the southern lot line due to an irregular notch in the property 

boundary along a limited portion of the lot line. Further, as a condition of the further processing to 

construct a University Housing Building, the Applicant is required to provide off-site Inclusionary 

Zoning in Ward 3 in accordance with Subtitle C § 1006.10. 

 

The public hearing will be conducted in accordance with the contested case provisions of the 

Zoning Regulations, Subtitle Z, Chapter 4. 

 

How to participate as a witness ï oral presentation 

Interested persons or representatives of organizations may be heard at the virtual public hearing. 

All individuals, organizations, or associations wishing to testify in this case are strongly 

encouraged to sign up to testify at least 24 hours prior to the start of the hearing on OZôs 

website at https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure 

the success of  the new virtual public hearing procedures. 

 

The Commission also requests that all witnesses prepare their testimony in writing, submit the  

written testimony prior to giving statements, and limit oral presentations to summaries of the most  

important points. The Commission must base its decision on the record before them. Therefore,  

all written comments and/or testimony must be submitted to the record at least 24 hours 

prior to the start of the hearing. The following maximum time limits for oral testimony shall be 

adhered to and no time may be ceded: 

 

1. Applicant and parties in support 60 minutes collectively 

2. Parties in opposition to  60 minutes collectively 

3. Organizations    5 minutes each 

4. Individuals    3 minutes each 

 

Pursuant to Subtitle Z § 408.4, the Commission may increase or decrease the time allowed above, 

in which case, the presiding officer shall ensure reasonable balance in the allocation of time  

between proponents and opponents. 

 

How to participate as a witness ï written statements 

Written statements, in lieu of personal appearances or oral presentation, may be submitted for 

inclusion in the record. The public is encouraged to submit written testimony through the 

Interactive Zoning Information System (IZIS) at https://app.dcoz.dc.gov/Login.aspx; however, 

written statements may also be submitted by e-mail to zcsubmissions@dc.gov. Please include the 

case number on your submission. If you are unable to use either of these means of submission, 

please contact Ella Ackerman at (202) 727-0789 for further assistance. 
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How to participate as a party 

Any person who desires to participate as a party in this case must so request and must comply with  

the provisions of Subtitle Z § 404.1. 

 

A party has the right to cross-examine witnesses, to submit proposed findings of fact and 

conclusions of law, to receive a copy of the written decision of the Commission, and to exercise  

the other rights of parties as specified in the Zoning Regulations. If you are still unsure of what it  

means to participate as a party and would like more information on this, please contact OZ at  

dcoz@dc.gov or at (202) 727-6311. 

 

Except for an affected ANC, any person who desires to participate as a party in this case must 

clearly demonstrate that the personôs interests would likely be more significantly, distinctly, or 

uniquely affected by the proposed zoning action than other persons in the general public. Persons 

seeking party status must comply with the provisions of Subtitle Z § 404. Not less than 14 days 

prior to the date set for the hearing, or 14 days prior to a scheduled public meeting if seeking 

advanced party status consideration, persons seeking party status must submit, a Form 140 ï 

Party Status Application, through the Interactive Zoning Information System (ñIZISò).  This 

form may also be downloaded from OZôs website at: https://app.dcoz.dc.gov/Help/Forms.html.  

 

ñGreat weightò to written report of ANC 

Subtitle Z § 406.2 provides that the written report of an affected ANC shall be given great weight  

if received at any time prior to the date of a Commission meeting to consider final action, including 

any continuation thereof on the application, and sets forth the information that the report must 

contain. Pursuant to Subtitle Z § 406.3, an ANC that wishes to participate in the hearing must file 

a written report at least seven days in advance of the public hearing and provide the name of the 

person who is authorized by the ANC to represent it at the hearing. 

 

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING AT 

(202) 727-6311. 
 

ANTHONY J. HOOD, ROBERT E. MILLER, GWEN MARCUS WRIGHT, TAMMY 

STIDHAM, AND JOSEPH S. IMAMURA, ZONING COMMISSION FOR THE DISTRICT 

OF COLUMBIA, BY SARA A. BARDIN, DIRECTOR, AND BY SHARON S. SCHELLIN, 

SECRETARY TO THE ZONING COMMISSION. 

 
Do you need assistance to participate?  If you need special accommodations or need language assistance services 

(translation or interpretation), please contact Zee Hill at (202) 727-0312 or Zelalem.Hill@dc.gov five days in advance 

of the meeting. These services will be provided free of charge. 

 

¿Necesita ayuda para participar?  Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de 

traducción o interpretación), por favor comuníquese con Zee Hill llamando al (202) 727-0312 o escribiendo a 

Zelalem.Hill@dc.gov cinco días antes de la sesión. Estos servicios serán proporcionados sin costo alguno. 

 

Avez-vous besoin dôassistance pour pouvoir participer? Si vous avez besoin dôam®nagements sp®ciaux ou dôune 

aide linguistique (traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou à 

Zelalem.Hill@dc.gov cinq jours avant la réunion. Ces services vous seront fournis gratuitement. 
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o Chapter 7 Vehicle Parking 

Á § 710 Location Restrictions ï Allows vehicle parking on an alley lot to be located 

between the front façade of the building and the front property line. 

 

 SUBTITLE D, RESIDENTIAL HOUSE (R) ZONES  

o Chapter 51 Alley Lot Regulations (R) 

Á § 5100 General Provisions ï Establishes purpose statements for the regulations, 

clarifies existing development standards, aligns height with existing maximum for 

accessory buildings, reduces maximum lot occupancy for R-1 and R-2 zones, and 

increases yard requirements for R-1 zones; 

o Chapter 52 Relief from Required Development Standards for R Zones 

Á § 5201 Special Exception Relief from Certain Required Development Standards ï 

Clarifies that relief on alley lots applies to principal and accessory buildings, and 

permits relief for lot occupancy on alley lots. 

 

 SUBTITLE E, RESIDENTIAL FLATS (RF) ZONES  

o Chapter 51 Alley Lot Regulations for Residential Flat (RF) Zones 

Á § 5100 General Provisions ï Establishes purpose statements for the regulations, 

clarifies existing development standards, and aligns height with existing maximum for 

accessory buildings. 

o Chapter 52 Relief from Required Development Standards for Residential Flat (RF) Zones 

Á § 5201 Special Exception Relief from Certain Required Development Standards ï 

Clarifies that relief on alley lots applies to principal and accessory buildings, and 

permits relief for lot occupancy on alley lots. 

 

 SUBTITLE F, RESIDENTIAL APARTMENT (RA) ZONES  

o Chapter 51 Alley Lot Regulations for Residential Apartment (RA) Zones 

Á § 5100 General Provisions ï Establishes purpose statements for the regulations, 

clarifies existing development standards, aligns height with existing maximum for 

accessory buildings, and establishes lot occupancy maximums for alley lots; 

o Chapter 52 Relief from Required Development Standards for RA Zones 

Á § 5201 Special Exception Relief from Certain Required Development Standards ï 

Clarifies that relief on alley lots applies to principal and accessory buildings, and 

permits relief for lot occupancy on alley lots. 

 

 SUBTITLE G, MIXED USE (MU) ZONES  

o Chapter 51 Alley Lot Regulations for Mixed-Use (MU) Zones 

Á § 5100 General Provisions ï Establishes purpose statements for the regulations, 

clarifies existing development standards, and aligns height with existing maximum for 

accessory buildings. 

 

 SUBTITLE I, DOWNTOWN ZONES 

o Chapter 2 General Development Standards for Downtown (D) Zones 

Á § 210 Alley Lots ï Establishes purpose statements for the regulations, clarifies and 

reorganizes existing development standards, reduces alley width requirement for a 
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residential use, removes references to the building code, and establishes referral 

requirements for special exception applications. 

 

 SUBTITLE J, PRODUCTION, DISTRIBUTION, AND REPAIR (PDR) ZONES 

o Chapter 5 Alley Lot Regulations (PDR) 

Á § 500 General Provisions ï Clarifies existing development standards and aligns height 

with existing maximum for accessory buildings. 

 

 SUBTITLE U, USE PERMISSIONS 

o Chapter 6 Use Permissions for Alley Lots 

Á § 600 Matter-of-Right Uses on Alley Lots (R, RF, and RA) ï Removes prohibition on 

residential use on alley lots in R-1 and R-2 zones;  permits residential in R-1 zones only 

on existing alley lots or lots created from existing alley lots;  depending on lot size, 

allows an accessory apartment on an R-zoned alley lot with a principal unit;  depending 

on lot size, allows two principal units on an RF-zoned alley lot;  allows two principal 

units on an RA-zoned alley lot;  reduces the minimum alley width necessary for a 

residential use;  and allows home occupations; and 

Á § 601 Special Exception Uses on Alley Lots (R, RF, and RA) ï Removes prohibition 

on residential use on alley lots in R-1 and R-2 zones;  permits residential in R-1 zones 

only on existing alley lots or lots created from existing alley lots;  allows an accessory 

apartment on an R-zoned alley lot with a principal unit;  allows two principal units on 

an RF-zoned alley lot;  allows two principal units on an RA-zoned alley lot; and adds 

Department of Energy and the Environment as a referral agency. 

 

At its May 29, 2025 public meeting, the Commission voted to set down the proposed amendments 

for a public hearing and authorized flexibility for OP to work with the Office of Zoning Legal 

Division and other government agencies to refine the proposed amendments and add any 

conforming language as necessary. 

 

The OP Setdown Report also serves as the pre-hearing report required by Subtitle Z § 501. 

 

The complete record in the case can be viewed online at the Office of Zoningôs Interactive Zoning 

Information System (IZIS), at https://app.dcoz.dc.gov/Home/ViewCase?case_id=25-06. 

 

PROPOSED TEXT AMENDMENT 

 

The proposed amendments to the text of the Zoning Regulations are as follows (text to be deleted 

is marked in bold and strikethrough text; new text is shown in bold and underline text). 

 

I. AMENDMENTS TO SUBTITLE B, DEFINITIONS, RULES OF 

MEASUREMENT, AND USE CATEGORIES 

 

Subsection 308.2 of § 308, RULES OF MEASUREMENT FOR BUILDING HEIGHT: 

RESIDENTIAL ZONES AS DEFINED IN SUBTITLE A § 101.9, of Chapter 3, GENERAL 

RULES OF MEASUREMENT, is proposed to be amended as follows: 
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308.2 The building height measuring point (BHMP) shall be established at the adjacent 

natural or finished grade, whichever is the lower in elevation, at the mid-point of 

the building façade of the principal building that is closest to a street lot line, or, in 

the case of an alley lot, that is closest to an alley lot line.  For any excavations 

projecting from the buildingôs fa­ade other than an exception to grade as defined at 

Subtitle B § 100.2 the elevation of the midpoint of a building façade shall be the 

equivalent of the lowest such elevation;  excluding existing driveways adjacent to 

the midpoint(s) directly connecting a garage and public right of way. 

 

Subsection 308.9 is proposed to be deleted and  § 308.10 renumbered to § 308.9, as follows: 

 

308.9 For Alley Lots, the BHMP shall be established at grade at the mid-point of 

the Alley Lot Line or, where an Alley Lot abuts more than one alley, the mid-

point of the alley lot line that would result in the BHMP with the highest 

elevation.  Building height for Alley Lots shall be measured in accordance with 

Subtitle B §§ 308.2 through 308.4 and the rules provided in the 

applicable zone district, with any conflict resolved in favor of the lowest 

maximum height. 

 

308.910 é 

 

II. AMENDMENTS TO SUBTITLE C, GENERAL RULES 

 

Amend §§ 306.1 and 306.4 and add a new § 306.5 of § 306, NEW ALLEY RECORD LOTS, 

of Chapter 3, SUBDIVISION, to read as follows: 

 

306.1  A new Alley Record Lot shall: 

 

(a) Have frontage along a public alley with a minimum alley width of fifteen 

twenty-four feet (15 24 ft.), with the alley frontage no less than fourteen 

feet (14 ft); 

 

(b) Have access to a public street through a public alley or alleys with an alley 

width of not less than fifteen twenty-four feet (15 24 ft.) at any point 

between the new Alley Record Lot and the street; 

 

(c) Have alley frontage of not less than fourteen feet (14 ft); 

 

(dc) é; and 

 

(ed) ... 

é 

 

306.4 é 

 

(a) é 
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(b) The Office of Zoning shall refer the application to the following agencies 

for their review and recommendation, if filed to the case record within the 

forty (40) day period established by Subtitle A § 211: 

(1) Department of Transportation (DDOT); 

(2) Department of Public Works (DPW); 

(3) Metropolitan Police Department (MPD); 

(4) Fire and Emergency Medical Services Department (FEMS); 

(5) DC Water (WASA);  and 

(6) Department of Energy and the Environment (DOEE);  and 

(76) If a historic district or historic landmark is involved, the Historic 

Preservation Office (HPO). 

 

306.5 A proposed subdivision of an alley lot that does not meet the requirements of 

Subtitle C § 306.1 may be approved by the Board of Zoning Adjustment as a 

special exception under Subtitle X, Chapter 9, and subject to the following 

requirements: 

 

(a) The requirements of C § 306.1(e) shall still be met; 

 

(b) The lot or lots connect to an improved public street through an 

improved alley or system of alleys that provides adequate public safety, 

and infrastructure availability; and 

 

(c) The Office of Zoning shall refer the application to the following 

agencies for their review and recommendation, if filed to the case 

record within the forty (40) day period established by Subtitle A § 211: 

(1) Department of Transportation (DDOT); 

(2) Department of Public Works (DPW); 

(3) Metropolitan Police Department (MPD); 

(4) Fire and Emergency Medical Services Department (FEMS); 

(5) DC Water (WASA); 

(6) Department of Energy and the Environment (DOEE);  and 

(7) If a historic district or historic landmark is involved, the 

Historic Preservation Office (HPO). 

 

Subsection 710.2(c)(2) of § 710, LOCATION RESTRICTIONS, of Chapter 7, VEHICLE 

PARKING, is proposed to be amended as follows: 

 

710.2  é 

(c) é 

(1) é 

(2) In any zone other than a PDR zone, surface parking spaces shall not 

be located between the front façade of a building, as extended for 

the full width of the front of the lot, and the front lot line; provided 
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that a building used solely as a parking attendant shelter, or a 

building on an alley lot, shall not trigger this restriction; 

é 

 

III. AMENDMENTS TO SUBTITLE D, RESIDENTIAL HOUSE (R) ZONES 

 

The title of Chapter 51, ALLEY LOT REGULATIONS (R), § 5100, GENERAL 

PROVISIONS, is proposed to be amended as follows: 

 

CHAPTER 51 ALLEY LOT REGULATIONS FOR RESIDENTIAL HOUSE (R) ZONES 

 

A new § 5100.1 is added, and existing §§ 5100.1 and 5100.2 is to be renumbered to 5100.2 

and 5100.3, and existing 5100.1 to be amended, of § 5100, GENERAL PROVISIONS, of 

CHAPTER 51 ALLEY LOT REGULATIONS FOR RESIDENTIAL HOUSE (R) ZONES, 

so that the entire section reads as follows: 

 

5100  GENERAL PROVISIONS 

 

5100.1  The purposes of this section are to: 

 

(a) Facilitate the re-use of existing alley buildings and the use of vacant or 

underutilized lots; 

 

(b) Ensure that alley buildings are subordinate in scale and height to 

street-facing buildings; 

 

(e) Provide for smaller-scale housing and, where appropriate, smaller-

scale and low-impact non-residential uses;  and 

 

(d) Where appropriate, ensure the continuation of adequate levels of open 

space consistent with low-density zones. 

 

5100.21 The following development standards shall apply to buildings on Alley Record Lots 

in the R zones, and are intended to achieve the purposes of D § 5100.1.  The 

other development standards of this subtitle shall not apply except as noted.: 

 

TABLE D § 5100.21: ALLEY LOT DEVELOPMENT STANDARDS (R) 

(a) Minimum Lot Area As prescribed by the zone 

(b a) Maximum Height 22 20 ft. and 2 stories, including the penthouse 

(c) 
Maximum Lot Occupancy ï Any R-1 or 

R-2 zone: 
 

 Less than 3,000 sq. ft. of lot area 80% 

 

Less than 5,000 sq. ft. of lot area but 

greater than or equal to 3,000 sq. ft. of lot 

area 

60% 
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TABLE D § 5100.21: ALLEY LOT DEVELOPMENT STANDARDS (R) 

 5,000 square feet or more 40% 

(d b) Maximum Lot Occupancy ï Any R-3 zone  

 Less than 1,800 sq. ft. of lot area No maximum N/A 

 Between 1,800 and 2,000 sq. ft. of lot area 90% 

 Over 2,000 sq. ft. of lot area 80% 

(e c) Minimum Rear Yard ï Any R-1 Zone 

25 ft. from any lot line that is also the rear lot line of a 

street-facing lot; 

85 ft. from any other lot line of all abutting non-Alley Lots 

(f) Minimum Rear Yard ï All other R Zones 

5 ft. from any portion of  a lot line that abuts any non-

Alley Lot; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(g d) Minimum Side Yard ï Any R-1 Zone 

25 ft. from any lot line that is also the rear lot line of a 

street-facing lot; 

85 ft. from any other lot line of all abutting non-Alley Lots 

(h) Minimum Side Yard ï All other R Zones 

5 ft. from any portion of  a lot line that abuts any non-

Alley Lot; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(i e) Minimum Alley Centerline Setback 7.5 ft. from the centerline of all abutting alleys 

(j f) Minimum Pervious Surface 10% 

 

5100.32 Uses on Alley Lots shall be as permitted in Subtitle U, Chapter 6. 

 

Subsection 5201.3 of § 5201, SPECIAL EXCEPTION RELIEF FROM CERTAIN 

REQUIRED DEVELOPMENT STANDARDS, of Chapter 52, RELIEF FROM REQUIRED 

DEVELOPMENT STANDARDS FOR R ZONES, is proposed to be amended as follows: 

 

5201.3 For a new or enlarged principal building on an Alley Record Lot, the Board of 

Zoning Adjustment may grant relief from the following development standards as 

a special exception, subject to the provisions of this section and the general special 

exception criteria at Subtitle X, Chapter 9: 

 

(a) Lot occupancy; 

 

(b) Yards, including alley centerline setback; and 

 

(c b) Pervious surface. 

 

IV. AMENDMENTS TO SUBTITLE E, RESIDENTIAL FLATS (RF) ZONES 

  

A new § 5100.1 is added, and existing §§ 5100.1 and 5100.2 is to be renumbered to 5100.2 

and 5100.3, and existing 5100.1 to be amended, of § 5100, GENERAL PROVISIONS,  of 
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Chapter 51, ALLEY LOT REGULATIONS FOR RESIDENTIAL FLAT (RF) ZONES, so 

that the entire section reads as follows: 

 

5100  GENERAL PROVISIONS 

 

5100.1  The purposes of this section are to: 

 

(a) Facilitate the re-use of existing alley buildings and the use of vacant or 

underutilized lots; 

 

(b) Ensure that alley buildings are subordinate in scale and height to 

street-facing buildings;  and 

 

(c) Provide for smaller-scale housing and, where appropriate, smaller-

scale and low-impact non-residential uses. 

 

5100.21 The following development standards shall apply to buildings on Alley Record Lots 

in the RF zones, and are intended to achieve the purposes of E § 5100.1.  The 

other development standards of this subtitle shall not apply.: 

 
TABLE E § 5100.21: ALLEY LOT DEVELOPMENT STANDARDS (RF) 

(a) Minimum Lot Area As prescribed by the zone 

(b a) Maximum Height 22 20 ft. and 2 stories, including the penthouse 

(c b) Maximum Lot Occupancy  

 Less than 1,800 sq. ft. of lot area No maximum N/A 

 
Less than 2,000 sq. ft. but greater than or 

equal to 1,800 sq. ft. Between 1,800 and 

2,000 sq. ft. of lot area 

90% 

 Over 2,000 sq. ft. of lot area or more 80% 

(d c) Minimum Rear Yard 

5 ft. from any portion of a lot line that abuts any of all 

abutting non-Alley Lots; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(e d) Minimum Side Yard 

5 ft. from any portion of a lot line that abuts any of all 

abutting non-Alley Lots; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(f e) Minimum Alley Centerline Setback 7.5 ft. from the centerline of all abutting alleys 

(g f) Minimum Pervious Surface 10% 

 

5100.32 Uses on Alley Lots shall be as permitted in Subtitle U, Chapter 6. 

 

Subsection 5201.3 of § 5201, SPECIAL EXCEPTION RELIEF FROM CERTAIN 

REQUIRED DEVELOPMENT STANDARDS, of Chapter 52, RELIEF FROM REQUIRED 
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DEVELOPMENT STANDARDS FOR RESIDENTIAL FLAT (RF) ZONES, is proposed to 

be amended as follows: 

 

5201.3 For a new or enlarged building on an Alley Record Lot, the Board of Zoning 

Adjustment may grant relief from the following development standards as a 

special exception, subject to the provisions of this section and the general special 

exception criteria at Subtitle X, Chapter 9: 

 

(a) Lot occupancy; 

 

(b) Yards, including alley centerline setback; and 

 

(c b) Pervious surface. 

 

V. AMENDMENTS TO SUBTITLE F, RESIDENTIAL APARTMENT (RA) ZONES 

 

A new § 5100.1 is added, and existing §§ 5100.1 and 5100.2 is to be renumbered to 5100.2 

and 5100.3, and existing 5100.1 to be amended, of § 5100, GENERAL PROVISIONS,  of 

Chapter 51, ALLEY LOT REGULATIONS FOR RESIDENTIAL APARTMENT (RA) 

ZONES, so that the entire section reads as follows: 

 

5100    GENERAL PROVISIONS 

 

5100.1  The purposes of this section are to: 

 

(a) Facilitate the re-use of existing alley buildings and the use of vacant or 

underutilized lots; 

 

(b) Ensure that alley buildings are subsidiary in scale and height to 

street-facing buildings;  and 

 

(c) Provide for smaller-scale housing and, where appropriate, smaller-

scale and low-impact non-residential uses. 

 

5100.21 The following development standards shall apply to buildings on Alley Record Lots 

in RA zones, and are intended to achieve the purposes of F § 5100.1.  The other 

development standards of this Subtitle shall not apply, unless noted otherwise 

below.: 

 

TABLE F § 5100.1: ALLEY LOT DEVELOPMENT STANDARDS (RA) 

(a) Maximum Height 22 20 ft. and 2 stories, including the penthouse 

(b) Lot Occupancy  

 Less than 1,800 sq. ft. of lot area No maximum 

 
Less than 2,000 sq. ft. but greater than or 

equal to 1,800 sq. ft. of lot area 
90% 
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TABLE F § 5100.1: ALLEY LOT DEVELOPMENT STANDARDS (RA) 

 2,000 sq. ft. of lot area or more 80% 

(c b) Minimum Rear Yard 

5 ft. from any portion of a lot line that abuts any of all 

abutting non-Alley Lots; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(d c) Minimum Side Yard 

5 ft. from any portion of a lot line that abuts any of all 

abutting non-Alley Lots; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(e d) Minimum Alley Centerline Setback 7.5 ft. from the centerline of all abutting alleys 

(f e) 
Minimum Green Area Ratio 

Minimum Pervious Surface 
As required by zone10% 

 

5100.32 Uses on Alley Lots shall be as permitted in Subtitle U, Chapter 6. 

 

Subsection 5201.3 of § 5201, SPECIAL EXCEPTION RELIEF FROM CERTAIN 

REQUIRED DEVELOPMENT STANDARDS, of Chapter 52, RELIEF FROM REQUIRED 

DEVELOPMENT STANDARDS FOR RA ZONES, is proposed to be amended as follows: 

 

5201.3 For a new or enlarged principal building on an Alley Record Lot, the Board of 

Zoning Adjustment may grant relief from the following development standards as 

a special exception, subject to the provisions of this section and the general special 

exception criteria at Subtitle X, Chapter 9: 

 

(a) Lot occupancy; 

 

(b) Yards, including alley centerline setback; and 

 

(c b) Pervious surface. 

 

VI. AMENDMENTS TO SUBTITLE G, MIXED USE (MU) ZONES 

 

A new § 5100.1 is added, and existing §§ 5100.1 and 5100.2 is to be renumbered to 5100.2 

and 5100.3, and existing 5100.1 to be amended, of § 5100, GENERAL PROVISIONS,  of 

Chapter 51, ALLEY LOT REGULATIONS FOR MIXED-USE (MU) ZONES, so that the 

entire section reads as follows: 

 

5100  GENERAL PROVISIONS 

 

5100.1  The purposes of this section are to: 

 

(a) Facilitate the re-use of existing alley buildings and the use of vacant or 

underutilized lots; 
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(b) Ensure that alley buildings are subsidiary in scale and height to street-

facing buildings;  and 

 

(e) Provide for smaller-scale housing and commercial uses. 

 

5100.21 The following development standards shall apply to buildings on Alley Record Lots 

in the MU zones, and are intended to achieve the purposes of G § 5100.1.  The 

other development standards of this Subtitle shall not apply, unless noted 

otherwise below.: 

 

TABLE G § 5100.21: ALLEY LOT DEVELOPMENT STANDARDS (MU) 

(a) Maximum Height   

  
MU-6. MU-8, MU-9, MU-10, and MU-

15 zones  

30 ft. and 3 stories, including the a penthouse or rooftop 

structure 

  All other MU zones 
22 20 ft. and 2 stories, including the penthouse or rooftop 

structure 

(b) Lot Occupancy No Maximum 

(c b) Minimum Rear Yard 

5 ft. from any portion of a lot line that abuts any of all 

abutting non-Alley Lots; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(d c) Minimum Side Yard 

5 ft. from any portion of a lot line that abuts any of all 

abutting non-Alley Lots; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(e d) Minimum Alley Centerline Setback 7.5 ft. from the centerline of all abutting alleys 

(f e) Minimum Green Area Ratio As required by zone 

 

5100.32 Uses on Alley Lots shall be as permitted in Subtitle U, Chapter 6. 

 

VII. AMENDMENTS TO SUBTITLE I, DOWNTOWN ZONES 

 

A new § 210.1 is added, § 210.4 is deleted, and existing §§ 210.1-210.3 and 210.5 are to be 

renumbered to §§ 210.2-210.5, of § 210, ALLEY LOTS,  Chapter 2, GENERAL 

DEVELOPMENT STANDARDS FOR DOWNTOWN (D) ZONES, so it reads as follows: 

 

210  ALLEY LOTS 

 

210.1  The purposes of this section are to: 

 

(a) Facilitate the re-use of existing alley buildings and the use of vacant or 

underutilized lots; 

 

(b) Ensure that alley buildings are subsidiary in scale and height to street-

facing buildings;  and 
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(c) Provide for smaller-scale housing and commercial uses. 

 

210.21 The following development standards shall apply to buildings on alley lots in 

D zones, and are intended to achieve the purposes of I § 210.1.  The other 

development standards of this Subtitle shall not apply, unless noted otherwise 

below: 

 

TABLE I § 210.2: ALLEY LOT DEVELOPMENT STANDARDS (D) 

(a) Maximum Height 30 ft and 3 stories, including the penthouse 

(b) Lot Occupancy Maximum 100% 

(c) Minimum Rear Yard 

5 ft. from any portion of a lot line that abuts any non-

Alley Lot; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(d) Minimum Side Yard 

5 ft. from any portion of a lot line that abuts any non-

Alley Lot; 

None required for that portion of the Alley Lot that does 

not abut a non-Alley Lot. 

(e) Minimum Alley Centerline Setback 7.5 ft. from the centerline of all abutting alleys 

(f) Minimum Green Area Ratio As required by zone 

 

(a) A building or structure shall not exceed the lesser of thirty feet (30 ft.) 

or three (3) stories, including the penthouse, as measured from the ground 

level of a building wall fronting on an alley to which the alley building or 

structure is adjacent; 

(b) A building or structure on an alley lot shall be set back at least five 

feet (5 ft.) from any lot line of all abutting non-alley lots; and 

(c) A building or structure on an alley lot shall be setback at least seven 

and one-half feet (7.5 ft.) from the centerline of all alleys the alley lot 

abuts. 

 

210.32 With the exception of residential uses, a building or structure on an alley lot shall 

be subject to the same permissions, conditions, and restrictions as matter-of-right, 

special exception, and prohibited uses as the zone in which the alley lot is located. 

 

210.43  Residential use is permitted, subject to the following conditions: 

 

(a) A building may not be constructed or converted to a single or multiple 

dwelling unit unless the lot is an Alley Record Lot and there is a minimum 

of four hundred and fifty square feet (450 sq. ft.) of lot area per unit; and 

 

(b) The Alley Lot has access to an improved public street as follows: 

(1) Tthrough an improved public alley or alleys with an alley width of 

not less than fifteen feet (15 ft.)twenty-four feet (24 ft.) at any 

point between the Alley Lot and the street.; or 

(2) The public street is within three hundred (300) linear feet of 
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the Alley Lot as measured along an improved public alley or 

alleys with an alley width of not less than fifteen feet (15 ft.) at 

any point. 

 

210.4 The residential dwelling shall meet all building code requirements for a 

permanent residential structure. 

 

210.5 If the Zoning Administrator or other authorized building official determines that 

the access from a proposed dwelling on an alley lot is insufficient to provide the 

intended public safety, hygiene, or other building code requirement, the 

application for the residential dwelling shall be referred to the Board of Zoning 

Adjustment for consideration as a special exception under Subtitle X, Chapter 9 

with the following additional criteria: 

 

(a) The Office of Zoning shall refer the application to the following 

agencies for their review and recommendation: 

(1) Department of Transportation (DDOT); 

(2) Department of Public Works (DPW); 

(3) Metropolitan Police Department (MPD); 

(4) Fire and Emergency Medical Services Department (FEMS); 

(5) DC Water (WASA); 

(6) Department of Energy and the Environment (DOEE);  and 

(7) If a historic district or historic landmark is involved, the 

Historic Preservation Office (HPO); and 

 

(b a) The Board of Zoning Adjustment determines, after considering relevant 

agency comments concerning water and sewer services, waste 

management, traffic and parking, and public safety relating to fire 

concerns, there is no adverse impact to the adjoining properties; and 

 

(c b) The Board of Zoning Adjustment determines that adequate public utilities 

and safety can be provided for the residents of the proposed dwelling and 

adjoining buildings. 

 

VIII. AMENDMENTS TO SUBTITLE J, PRODUCTION, DISTRIBUTION, AND 

REPAIR (PDR) ZONES 

 

Subsection 500.1 of § 500, GENERAL PROVISIONS, of Chapter 5, ALLEY LOT 

REGULATIONS (PDR), is proposed to be amended as follows: 

 

500  GENERAL PROVISIONS 

 

500.1 The following development standards shall apply to buildings on Alley Record Lots 

in PDR zones. The other development standards of this Subtitle shall not apply, 

unless noted otherwise below.: 
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TABLE J § 500.1:  ALLEY LOT DEVELOPMENT STANDARDS (PDR) 

(a) Maximum Height  

  
If the alley lot is located in a square with R 

or RF zoned properties 
22 20 ft., including the penthouse 

  All other alley lots 30 ft., including the penthouse 

(b) Maximum Lot Occupancy No Maximum 

(b)(c) Minimum Rear Yard 5 ft. from any lot line of all abutting non-Alley Lots 

(c)(d) Minimum Side Yard 5 ft. from any lot line of all abutting non-Alley Lots 

(d)(e) Minimum Alley Centerline Setback 7.5 ft. from the centerline of all abutting alleys 

(e)(f) Transition setbacks As stated for the zone 

(e)(g) Green Area Ratio As stated for the zone 

 

IX. AMENDMENTS TO SUBTITLE U, USE PERMISSIONS 

 

Subsection 600.1(f) of §  600, MATTER-OF-RIGHT USES ON ALLEY LOTS (R, RF, AND 

RA),  of Chapter 6, USE PERMISSIONS FOR ALLEY LOTS  is proposed to read as follows: 

 

600  MATTER-OF-RIGHT USES ON ALLEY LOTS (R, RF, AND RA) 

 

600.1 The following uses shall be permitted as a matter-of- right on an alley lot in the R, 

RF, and RA zones subject to any applicable conditions: 

 

é 

 

(f) Residential use, subject to the following limitations: 

(1) The Alley Lot is not wholly or partially within any of the R-1 or 

R-2 zones; 

(12) A building may not be constructed as or converted to a dwelling unit 

unless the lot is an Alley Record Lot and there is a minimum of four 

hundred and fifty square feet (450 sq. ft.) of lot area; 

(2) In any R-1 zone, a residential use is permitted only on an alley 

lot existing as of August 29, 2025, or an alley lot subdivided from 

an alley lot existing as of August 29, 2025. 

(33) In any R zone, The the use shall be limited to one (1) principal 

dwelling unit and one (1) accessory apartment per lot;  The 

accessory apartments is are not permitted subject to the 

conditions of U § 253 and the following lot area minimums:; 

 
TABLE U § 600(f)(2):  MINIMUM LOT AREA FOR MATTER 

OF RIGHT ACCESSORY APARTMENT ON AN ALLEY LOT 

Zone Lot Area Minimum (sq. ft.) 

Any R-1A zone 7,500 

Any R-1B zone 5,000 

Any R-2 zone 3,000 

Any R-3 zone 2,000 
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(4) In any RF zone, the use shall be limited to one principal unit, 

except that two principal units shall be permitted on lots that 

have 1,800 square feet of lot area or more; 

(5) In any RA zone, the use shall be limited to two principal units; 

(64) The Alley Lot has access to an improved public street as follows: 

(A) Tthrough an improved public alley or alleys with an alley 

width of not less than fifteen twenty-four feet (1524 ft.) at 

any point between the lot and the public street; or 

(B) The public street is within three hundred (300) linear feet 

of the Alley Lot as measured along an improved public 

alley no or alleys with an alley width of not less than 

fifteen feet (15 ft.) at any point; and 

(75) A The dwelling unit may also contain a parking garage for use by 

residents of the dwelling. 

 

(g) Short-Term Rental as an accessory use to a principal residential use. 

 

(h) Home occupations, pursuant to U § 251. 

 

Subsection 601.1(f) of §  601, SPECIAL EXCEPTION USES ON ALLEY LOTS (R, RF, 

AND RA),  of Chapter 6, USE PERMISSIONS FOR ALLEY LOTS  is proposed to read as 

follows: 

 

601  SPECIAL EXCEPTION USES ON ALLEY LOTS (R, RF, AND RA) 

 

601.1 The following uses shall be permitted on an Alley Lot in the R, RF, and RA zones, 

as a special exception if approved by the Board of Zoning Adjustment under 

Subtitle X, Chapter 9, subject to any specific provisions of each section: 

 

é 

 

(f) Residential use not meeting the criteria of Subtitle U § 600.1(f), subject to 

the following conditions: 

(1) The Alley Lot is not wholly or partially within any of the R-1 or 

R-2 zones; 

(12) A building may not be constructed or converted for a dwelling unit 

unless the lot is an Alley Record Lot and there is a minimum of four 

hundred and fifty square feet (450 sq. ft.) of lot area; 

(2) In any R-1 zone, a residential use is permitted only on an alley 

lot existing as of August 29, 2025, or an alley lot subdivided from 

an alley lot existing as of August 29, 2025. 

(3) In any R zone, the use shall be limited to a maximum of one (1) 

principal dwelling unit and one (1) accessory apartment per lot;  

The accessory apartment is subject to the conditions of U § 253; 
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(43) In any RF or RA zone, The the use shall be limited to a maximum 

of two one (1) principal dwelling units per lot; accessory 

apartments are not permitted; 

(54) The Alley Lot connects to an improved public street through an 

improved alley or system of alleys that provides adequate public 

safety and infrastructure availability; 

(65) The Office of Zoning shall refer to the following agencies for their 

review and recommendation, if filed to the case record within the 

forty (40) day period established by Subtitle A § 211: 

(A) Department of Transportation (DDOT); 

(B) Department of Public Works (DPW); 

(C) Metropolitan Police Department (MPD); 

(D) Fire and Emergency Medical Services Department (FEMS); 

(E) DC Water (WASA);  

(F) Department of Energy and the Environment (DOEE); 

and 

(GF) If a historic district or historic landmark is involved, the 

Historic Preservation Office (HPO); and 

(76) The Board of Zoning Adjustment shall consider relevant agency 

comments concerning: 

(A) Public safety; 

(B) Water and sewer services; 

(C) Waste management; 

(D) Traffic and parking; 

(E) Historic preservation; and 

é 

 

How to participate as a witness ï oral presentation 

Interested persons or representatives of organizations may be heard at the virtual public hearing. 

All individuals, organizations, or associations wishing to testify in this case are strongly encouraged 

to sign up to testify at least 24 hours prior to the start of the hearing on OZôs website at 

https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure the success of 

the new virtual public hearing procedures. 

 

The Commission also requests that all witnesses prepare their testimony in writing, submit the 

written testimony prior to giving statements, and limit oral presentations to summaries of the most 

important points. The Commission must base its decision on the record before them. The following 

maximum time limits for oral testimony shall be adhered to and no time may be ceded:  

 

1.  Organizations    5 minutes each 

2.  Individuals    3 minutes each 

 

How to participate as a witness - written statements 

Written statements, in lieu of personal appearances or oral presentation, may be submitted for 

inclusion in the record, provided that all written comments and/or testimony must be submitted 

to the record at least 24 hours prior to the start of the hearing, unless approved by the 
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Á § 202 Lot Dimensions ï Establishes minimum lot width and lot area standards for the 

RA-1 zone; 

Á § 203 Height ï Corrects a reference error, from ñRò to ñRAò; 

Á § 205 Penthouse and Rooftop Structure ï Corrects a reference error; and 

Á § 208 Side Yard ï Provides new side yard requirements for the RA-1 zone and 

reorganizes the section. 

 

Subtitle  U Uses 

o Chapter 400 Use Permissions Residential Apartment (RA) Zones 

Á § 401 Matter-of Right Uses (RA) ï Adds Rowhouses and Multiple Dwelling 

development with up to four (4) units as being permitted as a matter-of-right, and 

various reordering of sections; and 

Á § 421 New Residential Development (RA-1): - Establishes new and amended 

application requirements and review criteria for RA-1 developments subject to special 

exception review. 

 

 SUBTITLE Y BOARD OF ZONING ADJUSTMENT RULES OF PRACTICE AND 

PROCEDURE 

o Chapter 16 Fees 

Á § 1600 Filing Fees for Applications and Appeals - Clarifies filing fees for RA-1. 

 

The proposed amendments would provide additional matter-of-right options for residential 

developments in the zone, including rowhouses and new apartment buildings of less than five (5) 

dwelling units, and for opting into the Inclusionary Zoning program; establish lot size and side 

yard requirements; and clarify the submission requirements and review process for new 

developments and expansions of existing development that require special exception review in the 

RA-1 zone.  

 

At its June 12, 2025 public meeting, the Commission voted to set down the proposed amendments 

for a public hearing and authorized flexibility for OP to work with the Office of Zoning Legal 

Division to refine the proposed amendments and add any conforming language as necessary. 

 

The OP Setdown Report also serves as the pre-hearing report required by Subtitle Z § 501. 

 

The complete record in the case can be viewed online at the Office of Zoningôs Interactive Zoning 

Information System (IZIS), at https://app.dcoz.dc.gov/Home/ViewCase?case_id=25-08   

 

PROPOSED TEXT AMENDMENT 

 

The proposed amendments to the text of the Zoning Regulations are as follows (text to be deleted 

is marked in bold and strikethrough text; new text is shown in bold and underline text). 
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I.   Amendments to Subtitle C, GENERAL RULES 

Subsection 1001.2(b)(3) of § 1001 APPLICABILITY, of Chapter 10 INCLUSIONARY 

ZONING, is proposed to be amended to read as follows:  

1001.2  ...1 

 

(b) é 

(3) Any use of the modifications of development standards and bonus 

density authorized by Subtitle C § 1002 and in the development 

standards of the R-2, R-3, RF-1, RF-4, or RF-5, or RA-1 zones shall 

require special exception approval pursuant to Subtitle X, Chapter 

9. 

 

II.   Amendments to Subtitle F, RESIDENTIAL APARTMENT (RA) 

ZONES 

Subsections 101.5-101.8 of § 101 PURPOSE and INTENT, of Chapter 1 INTRODUCTION 

TO RESIDENTIAL APARTMENT (RA) ZONES, are proposed to be amended to read as 

follows:  

 

101.5 The RA-2 zone provides for areas developed with predominantly moderate-density 

residential development.  

 

101.6 The RA-3 zone provides for areas developed with predominantly medium-density 

residential development.  

 

101.7 The RA-4 zone provides for areas developed with predominantly medium- to high-

density residential development.  

 

101.8 The RA-5 zone provides for areas developed with predominantly high-density 

residential development. 

Subsection 201.4 of § 201 DENSITY, of Chapter 2 DEVELOPMENT STANDARDS FOR 

RESIDENTIAL APARTMENT (RA) ZONES, is proposed to be amended to read as follows:  

 

201.4 The maximum permitted FAR for Inclusionary Developments in any of the RA-1 

through RA-5 zones, incorporating the IZ bonus density authorized by Subtitle C 

§ 1002.3, shall be as set forth in the following table; provided that in all the RA-

1 zones Voluntary Inclusionary Developments shall require special exception 

relief pursuant to Subtitle X, Chapter 9, to utilize this modification:  

 
1  The use of this and other ellipses indicate that other provisions exist in the subsection being amended and that the 

amendment of the text at issue does not signify an intent to repeal those other provisions. 
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Add new §§ 202.1 and 202.2, revise and renumber current § 202.1 to 202.3, and delete current 

§ 202.2 of § 202 LOT DIMENSIONS, of Chapter 2 DEVELOPMENT STANDARDS FOR 

RESIDENTIAL APARTMENT (RA) ZONES, is proposed to be amended to read as follows: 

 

202.1 Except as provided elsewhere in this section, the minimum required lot width 

and lot area for the creation of a new lot of record in any of the RA-1 zones 

shall be as set forth in the following table:  

 
TABLE F § 202.1: MINIMUM LOT WIDTH AND LOT AREA 

Zones Type of Structure 
Minimum Lot 

Width (ft.) 

Minimum Lot Area 

(sq. ft.) 

RA-1 All Structures 18 1,800 

 

202.2 The minimum lot width and lot area of Voluntary Inclusionary Developments 

may be reduced in any of the RA-1 zones to not less than as set forth in the 

following table: 

 
TABLE F § 202.2: MINIMUM LOT WIDTH AND LOT AREA FOR VOLUNTARY 

INCLUSIONARY DEVELOPMENTS 

Zones Type of Structure 
Minimum Lot 

Width (ft.) 

Minimum Lot Area 

(sq. ft.) 

RA-1 All Structures 16 1,500 

 

202.13 In any of the RA-1 zones, each single household row building shall have at least 

one thousand eight hundred square feet (1,800 sq. ft.) of gross land area 

exclusive of any land area in the project used as a basis for determining the 

floor area ratio of multiple dwelling unit buildings the minimum lot areas as 

permitted by this section. Each single household row building, however, need 

not have a site of one thousand eight hundred square feet (1,800 sq. ft.) meet 

the minimum lot area requirement individually and the difference between the 

site area and the gross land area may be accumulated into common spaces. Land 

area used to support this the floor area ratio of multiple dwelling unit buildings 

Multiple Dwellings may also be used for common spaces.; provided that all 

developments seeking this flexibility shall require special exception relief 

pursuant to Subtitle U §421.1 to utilize this modification.   

 

202.2 In any of the RA-1 zones, lot area and lot width for residential uses permitted 

as a special exception shall be as prescribed by the Board of Zoning 

Adjustment. 

Subsections 203.6 and 203.7 of § 203 HEIGHT, of Chapter 2 DEVELOPMENT STANDARDS 

FOR RESIDENTIAL APARTMENT (RA) ZONES, are proposed to be amended to read as 

follows: 

 

203.6 In any of the RA-1, RA-2, or R-3RA-3 zonesé. 
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203.7 In any of the RA-1, RA-2, or R-3RA-3 é. 

Subsection 205.2 of § 205 PENTHOUSE AND ROOFTOP STRUCTURE, of Chapter 2 

DEVELOPMENT STANDARDS FOR RESIDENTIAL APARTMENT (RA) ZONES, is proposed 

to be amended to read as follows: 

 

205.2 Notwithstanding Subtitle F § 205.1 éSubtitle F §§ 203.3 through 203.6203.7. 

 
Add new §§ 208.2-202.4, revise and renumber current § 208.2 to 208.5, and delete current 

§§ 208.3-208.7 of § 208 SIDE YARD, of Chapter 2 DEVELOPMENT STANDARDS FOR 

RESIDENTIAL APARTMENT (RA) ZONES, are proposed to be amended to read as follows: 

 

208  SIDE YARD  
 

208.2 A side yard shall not be required along a side street abutting a corner lot in 

any of the RA-1, RA-2, RA-3, RA-4, and RA-5 zones. 

 

208.3 Existing conforming side yards shall not be reduced to a nonconforming width 

or eliminated. 

 

208.4 In the case of a lot proposed to be used by a public library or public recreation 

and community center where a side lot line abuts or adjoins a public open 

space, recreation area, or reservation, no side yard shall be required. 

 

208.25 Side yards for a detached or semi-detached building containing one (1) or two 

(2) dwelling units shall be a minimum of eight feet (8 ft.). No side yards shall 

be required for a row building containing one (1) or two (2) dwelling units. In 

any of the RA-1 zones, side yards for buildings containing four (4) Dwelling 

Units or less shall be as follows: 

 

(a) Side yards for detached buildings shall be a minimum of eight feet (8 

ft.); and  

 

(b) Side yards for semi-detached buildings shall be a minimum of eight feet 

(8 ft.); and 

 

(c) No side yards shall be required for row buildings; and 

 

(d) In the case of a building with a non-conforming side yard, an extension 

or addition may be made to the building; provided, that the width of 

the existing side yard shall not be reduced or eliminated; and provided 

further, that the width of the side yard adjacent to the extension or 

addition shall be a minimum of five feet (5 ft.).  
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208.6 In the RA-1 zones, Multiple Dwellings containing five (5) units or more shall 

provide: 

 

(a) Two (2) side yards of a minimum of eight feet (8 ft.); and  

 

(b) In the case of a building with a non-conforming side yard, an extension 

or addition may be made to the building; provided, that the width of 

the existing side yard shall not be reduced or eliminated; and provided 

further, that the width of the side yard adjacent to the extension or 

addition shall be a minimum of five feet (5 ft.). 

 

208.7 In any of the RA-2, RA-3, RA-4, and RA-5 zones, the following side yard rules 

apply: 

 

(a) A detached building containing one (1) or two (2) Dwelling Units shall 

provide two (2) side yards a minimum of eight feet (8 ft.); 

 

(b) A semi-detached building containing one (1) or two (2) Dwelling Units 

shall provide one (1) side yard a minimum of eight feet (8 ft.);  

 

(c) No side yards shall be required for a row building containing one (1) or 

two (2) Dwelling Units;  

 

(d) For all other buildings no side yards are required; however, if a side 

yard is provided, it shall be a minimum of four feet (4 ft.); and 

 

(e) In the case of a building with a non-conforming side yard, an extension 

or addition may be made to the building; provided, that the width of 

the existing side yard shall  not be reduced or eliminated; and provided 

further, that the width of the side yard adjacent to the extension or 

addition shall be a minimum of three feet (3 ft.). 

 

208.3  Except as provided in Subtitle F § 208.2, the following side yard rules apply:  

(a) In any of the RA-1 zones, one (1) side yard shall be provided unless the 

building is a multiple dwelling that contains three (3) or more dwelling 

units per floor, in which case two (2) side yards shall be provided; in 

either case such side yards shall have the minimum distance equal to 

three inches (3 in.) per foot of building height but not less than eight 

feet (8 ft.); and]  

(b) In any of the RA-2, RA-3, RA-4, and RA-5 zones, no side yards are 

required; however, if a side yard is provided, it shall be a minimum of 

four feet (4 ft.).  

208.4 A side yard shall not be required along a side street abutting a corner lot in 

any of the RA-1, RA-2, RA-3, RA-4, and RA-5 zones. 
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208.5 Existing conforming side yards shall not be reduced to a nonconforming width 

or eliminated. 

208.6 In the case of a building with a non-conforming side yard, an extension or 

addition may be made to the building; provided, that the width of the existing 

side yard shall not be reduced or eliminated; and provided further, that the 

width of the side yard adjacent to the extension or addition shall be a minimum 

of three feet (3 ft.). 

208.7 In the case of a lot proposed to be used by a public library or public 

recreation and community center where a side lot line abuts or adjoins a 

public open space, recreation area, or reservation, no side yard shall be 

required. 

 

III.   Amendments to Subtitle U, USE PERMISSIONS 

Subsection 401.1(d) is proposed to be deleted, §§ 401.1(e)-(i) renumbered to §§ 401.1(d)-(h), 

and amend §§ 401.2-401.3 of § 401 MATTER-OF-RIGHT USES (RA), of Chapter 4 USE 

PERMISSIONS RESIDENTIAL APARTMENT (RA) ZONES, to read as follows:  

401.1 The following uses shall be permitted as a matter of right subject to any applicable 

conditions for each use below: 

(a) é 

(d) Except for the RA-1 zones:  

(1) Multiple dwellings provided that in an apartment house, 

accommodations may be provided only to residents who stay at 

the premises a minimum of one (1) month; and  

2) Hotel in existence as of May 16, 1980, with a valid certificate of 

occupancy or a valid application for a building permit; 

provided, that the gross floor area of the hotel may not be 

increased and the total area within the hotel devoted to function 

rooms, exhibit space, and commercial adjuncts may not be 

increased. An existing hotel may be repaired, renovated, 

remodeled, or structurally altered; and 

(3) A continuing care retirement community; and 

(ed) é;       

(fe) é:  

(gf) é; and 

(hg) é.;  

(ih) é.; and 
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(i) In any RA zone other than the RA-1 zone:  

(1) Multiple Dwelling developments; and 

 

(2) Hotel in existence as of May 16, 1980, with a valid certificate of 

occupancy or a valid application for a building permit; 

provided, that the gross floor area of the hotel may not be 

increased and the total area within the hotel devoted to function 

rooms, exhibit space, and commercial adjuncts may not be 

increased. An existing hotel may be repaired, renovated, 

remodeled, or structurally altered; and 

 

(3) A continuing care retirement community. 

401.2 A chancery is a permitted use in RA-4 and RA-5 zones, subject to disapproval 

by the Board of Zoning Adjustment in accordance with the requirements of 

Subtitle X, Chapter 2.  In the RA-1 zone, Multiple Dwelling developments 

subject to the following: 

(a) A new Multiple Dwelling shall be limited to no more than four (4) 

Dwelling Units;  

(b) A Multiple Dwelling existing prior to February 1, 2026, may: 

(1) Be repaired or renovated; 

(2) Expand structurally, provided that the new gross floor area 

beyond that existing at the time of the building permit 

application shall only add or expand Habitable Rooms ; and 

(3) Increase the total number of Dwelling Units, provided that the 

new Dwelling Units shall be located within the gross square 

footage of the existing Building Area not previously used for 

Habitable Rooms as of February 1, 2026.  

(c) All other Multiple Dwelling developments are subject to Subtitle U 

§ 421. 

401.3 In the RA-2/RC zone, the uses of this section shall be permitted as a matter of 

right unless prohibited in Subtitle U § 514.3. 

401.3 In the RA-2/RC zone, the uses of this section shall be permitted as a matter of 

right unless prohibited in Subtitle U § 422.2. 

401.4 A chancery is a permitted use in RA-4 and RA-5 zones, subject to disapproval 

by the Board of Zoning Adjustment in accordance with the requirements of 

Subtitle X, Chapter 2. 
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Section 421 NEW RESIDENTIAL DEVELOPMENTS (RA-1), of Chapter 4 USE 

PERMISSIONS RESIDENTIAL APARTMENT (RA) ZONES,  is renamed as follows: 

421 SPECIAL EXCEPTION FOR NEW RESIDENTIAL DEVELOPMENTS 

(RA-1) 

Amend §§ 421.1-421.4 and add a new § 421.5 to § 421 SPECIAL EXCEPTION FOR NEW 

RESIDENTIAL DEVELOPMENTS (RA-1), of Chapter 4 USE PERMISSIONS 

RESIDENTIAL APARTMENT (RA) ZONES,  to read as follows: 

421.1 In any of the RA-1 zones, all new the following residential developments shall be 

reviewed by the Board of Zoning Adjustment as special exceptions pursuant to 

Subtitle X, Chapter 9, in accordance with the standards and requirements in this 

section.: 

(a) Multiple Dwelling developments that do not meet the standards set in 

U § 401.2; and 

(b) Residential developments seeking flexibility pursuant to Subtitle F § 

202.3.  

421.2 The Board of Zoning Adjustment shall refer the application to the relevant 

District of Columbia agencies for comment and recommendation as to the 

adequacy of the following: When seeking relief pursuant to Subtitle U § 421.1, 

in addition to filing requirements of Subtitle Y § 300, the applicant shall 

submit the following at the time of initial filing: 

(a) Existing and planned area schools to accommodate the numbers of 

students that can be expected to reside in the project; and Existing and 

proposed site plans of the entire property, showing: 

(1) Existing and proposed buildings and structures; 

(2) Building Restriction Lines and easements;  

(3) All heritage trees and all trees to be retained or removed; 

(4) All impervious surface materials;  

(5) Location and screening of trash enclosures;  

(6) Location and screening of any surface parking spaces;  

(7) Screening or fencing along common lot lines; and 

(8) Exterior lighting.  

(b) Public streets, recreation, and other services to accommodate the 

residents that can be expected to reside in the project. Architectural 

Plans, including but not limited to; 

(1) Floor plans of each level and roof; 
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(2) Elevations, including door and window locations and exterior 

building materials; 

(3) Sectional drawings through the entire building; and 

 (4) Any other renderings relevant to this or other relief associated 

with the application;  

(c) Streetscape and alley-scape photos;  

(d) Shadow study comparing existing, by-right, and proposed development 

at the equinox, longest, and shortest days of the year; and 

(e) Other plans or illustrations demonstrating the proposed development 

in relation to adjacent properties including, but not limited to the 

alignment of windows, doors, trash enclosures, parking, and screening 

in relation to adjacent residential buildings. 

421.3 The Board of Zoning Adjustment shall refer the application to the Office of 

Planning for comment and recommendation on the site plan, arrangement of 

buildings and structures, and provisions of light, air, parking, recreation, 

landscaping, and grading as they relate to the surrounding neighborhood, and 

the relationship of the proposed project to public plans and projects. In 

addition to the filing requirements of Subtitle U § 421.2, when seeking relief 

from F § 202.3, or for a proposal with more than one principal building, or for 

a property exceeding twenty thousand square feet (20,000 sq. ft.), the applicant 

shall submit the following at the time of initial filing: 

(a) An existing and proposed Grading Plan, with the limit of disturbance 

shown;  

(b) Plans for all new public or private rights-of-way and easements;  

(c) A statement of justification which examines the proposed development 

in relation to adjacent properties and the surrounding neighborhood 

context regarding the proposed: 

(1) Arrangement of buildings and structures; 

(2) Landscaping, grading, and storm-water management; 

(3) Vehicle parking; and 

  (4) Recreation and outdoor space. 

 

421.4 In addition to other filing requirements, the developer shall submit to the 

Board of Zoning Adjustment with the application a site plan and set of typical 

floor plans and elevations, grading plan (existing and final), landscaping plan, 

and plans for all new rights-of-way and easements.In addition to the 

notification requirements of Subtitle Y § 400.4, the Board of Zoning 
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Adjustment shall refer any application subject to review under Subtitle U § 

421.3 to the following District of Columbia agencies for comment: 

(a) District of Columbia Public Schools (DCPS) to review whether the 

existing and planned area schools can accommodate the number of 

students that can be expected to reside in the project;  

(b) Department of Parks and Recreation (DPR) to review the potential 

impacts on nearby recreational facilities; and 

(c) Department of Energy and Environment (DOEE) to review the 

proposed grading and stormwater management plan. 

421.5 The Board of Zoning Adjustment may require special treatment for the 

mitigation of undue impacts to adjacent properties. 

V.  Amendments to Subtitle Y, BOARD OF ZONING ADJUSTMENT 

RULES OF PRACTICE AND PROCEDURE 

Chapter 16, FEES, is amended as follows: 

Subsection 1600.1(b) (19), of § 1600 FILING FEES FOR APPLICATIONS AND APPEALS, 

is amended as follows: 

 

1600.1  Except as provided in Subtitle Y §§ 1600.2 and 1600.3, at the time of filing a 

request for an appeal or application with the Board of Zoning Adjustment, the 

appellant or applicant shall pay a filing fee in accordance with the following 

schedule:  

... 

(b) Application for a special exception: 

... 

(19) Residential development, new or modified, except those 

comprising all detached and semi-detached single dwelling 

units in the RA-1 zones pursuant to Subtitle U § 421.1, five 

hundred forty dollars ($540) for each new dwelling unit; 

 

 

This public hearing will be conducted in accordance with the rulemaking provisions of Subtitle Z, 

Chapter 5, of the Zoning Regulations. 

 

How to participate as a witness ï oral presentation 

Interested persons or representatives of organizations may be heard at the virtual public hearing. 

All individuals, organizations, or associations wishing to testify in this case are strongly encouraged 

to sign up to testify at least 24 hours prior to the start of the hearing on OZôs website at 

https://dcoz.dc.gov/ or by calling Ella Ackerman at (202) 727-0789 in order to ensure the success of 

the new virtual public hearing procedures. 
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The Commission also requests that all witnesses prepare their testimony in writing, submit the 

written testimony prior to giving statements, and limit oral presentations to summaries of the most 

important points. The Commission must base its decision on the record before them. The following 

maximum time limits for oral testimony shall be adhered to and no time may be ceded:  

 

1.  Organizations    5 minutes each 

2.  Individuals    3 minutes each 

 

How to participate as a witness - written statements 

Written statements, in lieu of personal appearances or oral presentation, may be submitted for 

inclusion in the record, provided that all written comments and/or testimony must be submitted 

to the record at least 24 hours prior to the start of the hearing, unless approved by the 

Commission upon request to be introduced at the public hearing. The public is encouraged to 

submit written testimony through the Interactive Zoning Information System (IZIS) at 

https://app.dcoz.dc.gov/Login.aspx; however, written statements may also be submitted by e-mail 

to zcsubmissions@dc.gov. Please include the case number on your submission. If you are unable to 

use either of these means of submission, please contact Ella Ackerman at (202) 727-0789 for 

further assistance. 

 

"Great weight" to written report of ANC 

Subtitle Z § 505.1 provides that the written report of an affected ANC shall be given great weight 

if received at any time prior to the date of a Commission meeting to consider final action, including 

any continuation thereof on the petition, and sets forth the information that the report must contain. 

Pursuant to Subtitle Z § 505.2, an ANC that wishes for oral testimony of the ANC representative 

to be given great weight must file a written report approved by the ANC in support of the testimony 

within seven days of the public hearing. 

 

FOR FURTHER INFORMATION, YOU MAY CONTACT THE OFFICE OF ZONING AT 

(202) 727-6311. 

 

ANTHONY J. HOOD, ROBERT E. MILLER, GWEN MARCUS WRIGHT, TAMMY 

STIDHAM, AND JOSEPH S. IMAMURA -------- ZONING COMMISSION FOR THE 

DISTRICT OF COLUMBIA, BY SARA A. BARDIN, DIRECTOR, AND BY SHARON S. 

SCHELLIN, SECRETARY TO THE ZONING COMMISSION. 

 

 
Do you need assistance to participate?  If you need special accommodations or need language assistance services (translation or 

interpretation), please contact Zee Hill at (202) 727-0312 or Zelalem.Hill@dc.gov five days in advance of the meeting. These 

services will be provided free of charge. 

¿Necesita ayuda para participar?  Si tiene necesidades especiales o si necesita servicios de ayuda en su idioma (de traducción o 

interpretación), por favor comuníquese con Zee Hill llamando al (202) 727-0312 o escribiendo a Zelalem.Hill@dc.gov cinco días 

antes de la sesión. Estos servicios serán proporcionados sin costo alguno. 

Avez-Ǿƻǳǎ ōŜǎƻƛƴ ŘΩŀǎǎƛǎǘŀƴŎŜ ǇƻǳǊ ǇƻǳǾƻƛǊ ǇŀǊǘƛŎƛǇŜǊΚ {ƛ Ǿƻǳǎ ŀǾŜȊ ōŜǎƻƛƴ ŘΩŀƳŞƴŀƎŜƳŜƴǘǎ ǎǇŞŎƛŀǳȄ ƻǳ ŘΩǳƴŜ ŀƛŘŜ ƭƛƴƎǳƛǎǘƛǉǳŜ 
(traduction ou interprétation), veuillez contacter Zee Hill au (202) 727-0312 ou à Zelalem.Hill@dc.gov cinq jours avant la réunion. 
Ces services vous seront fournis gratuitement. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA 

ADMINISTRATIVE ISSUANCE SYSTEM 

Mayor' s Order 2025-089 
August 22, 2025 

SUBJECT: Designation of Special Event Area - National Homeland Security Conference 
Command Bus Rally 

ORIGINATING AGENCY: Office of the Mayor 

By virtue of the authority vested in me as the Mayor of the District of Columbia by section 422(11) 
of the District of Columbia Home Rule Act, approved December 24, 1973, 87 Stat. 790, Pub. L. 
93-198, D.C. Official Code § 1-204.22(11 ), and pursuant to 19 DCMR § 1301.8, it is hereby 
ORDERED that: 

1. This Order applies to certain activities associated with the National Homeland Security 
Conference that will be held at the Walter E. Washington Convention Center from Monday, 
August 25 , 2025 , through Wednesday, August 28,2025. The event will feature a Command 
Bus Rally to exhibit emerging interoperability technologies and demonstrate emergency 
communications capabilities. 

2. From Tuesday, August 26, 2025 , through Thursday, August 28, 2025 , between the hours 
of 8:00a.m. and 5:00p.m. , L Street, NW, between 7th Street, NW, and 9th Street, NW, 
shall be designated as a Special Event Area and closed to vehicular traffic to accommodate 
activities associated with the National Homeland Security Conference Command Bus 
Rally. 

3. No parking shall be allowed in, and all vehicles not associated with the Command Bus 
Rally shall be removed from, the Special Event Area during the period of time specified in 
paragraph 2 of this Order. 

4. The Homeland Security and Emergency Management Agency is authorized to operate this 
Special Event Area and to conduct necessary and appropriate activities related to the 
National Homeland Security Conference Command Bus Rally. 

5. This Order is an authorization for the closure of the designated street only. The operating 
entity shall secure and maintain all other licenses and permits applicable to the activities 
associated with the operation of the event on the designated street. All building, health, 
life, and safety, and use of public space requirements shall remain applicable to the Special 
Event Area designated by this Order. 

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009320





OFFICE OF ADMINISTRATIVE HEARINGS 

 

DISTRICT OF COLUMBIA ADVISORY COMMITTEE 

 

NOTICE OF PUBLIC MEETING 

In accordance with D.C. Code § 2-576(1), the Advisory Committee to the Office of Administrative 

Hearings hereby gives notice that it will meet on Thursday, September 11, 2025, at 1:30 pm. The 

meeting is in-person only and will be held at the following location: 

 

Potomac Room 

Marion S. Barry Building 

441 Fourth Street, NW, Suite 450N (North side of 4th Fl.) 

Washington, DC  20001

 

MEETING AGENDA 

1. Welcome and Call to Order Introductions 

2. Remarks from the Chief ALJ 

a. Update on staffing and vacancies; 

b. Key case/decisions update; 

c. Tech updates;  

 

d. Trend lines on new case filings/backlogs;  

e. Other key issues; and 

f. FY 2026 budget update. 

3. Open Microphone from Agency GCs and ALJs 

4. Open Microphone from Other Members of the Public (time permitting) 

5. Old Business 

6. New Business 

7. Adjournment 

   1 
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This meeting is governed by the Open Meetings Act.  Please address any questions or complaints 

arising under this meeting to the Office of Open Government at opengovoffice@dc.gov. 

 

For more information, please contact Lisa Brannock, Executive Assistant, at (202) 724-7681 or 

lisa.brannock@dc.gov. 
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THE CLEMENCY BOARD OF THE DISTRICT OF COLUMBIA 

 

NOTICE OF CLOSED MEETING 

On Friday, September 12, 2025, at 10:30 a.m., the Clemency Board of the District of Columbia 

will hold a closed meeting to discuss confidential applications (Open Meetings Act, D.C. Official 

Code Section 2-575(b)(1)), pursuant to the Open Meetings Act, D.C. Code Section 2-575(b).  

 

The meeting will be virtual via Webex.  This meeting is governed by the Open Meetings Act.  

Please address any questions or complaints arising under this meeting to the Office of Open 

Government at opengovoffice@dc.gov. 

 

For additional information, please contact Kimberly Ulan, Staff Director and Associate General 

Counsel at (202) 727-2292 or kimberly.ulan@dc.gov. 
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THE CLEMENCY BOARD OF THE DISTRICT OF COLUMBIA 

 

NOTICE OF PUBLIC MEETING 

The Clemency Board of the District of Columbia will hold a meeting on Friday, September 12, 

2025, at 10:30 a.m.  The meeting will be held via Webex. Below is the draft agenda, meeting link, 

and log-in numbers for this meeting. The final agenda will be posted on the Clemency Board’s 

website at https://clemency.dc.gov/. 

 

AGENDA 

1. Welcome and Call to Order  

 

2. Old Business 

 

3. New Business 

 

4. Public Comments 

 

5. Closed Session 

 

6. Adjournment 

 

Meeting Link: 

https://dcnet.webex.com/dcnet/j.php?MTID=m63c5e8c39e2fec909fcbbb97c4d619a4 

Registration: Please press Ctrl and click the link above to pre-register for the meeting. 

 

Registration password: This meeting does not require a password for registration. 

 

Webinar number (access code): 2312 901 7883  

Webinar password: T7EfmCgMc75 (87336246 when dialing from a phone or video system) 

Join by phone:  +1-202-860-2110 United States Toll (Washington D.C.) or 

+1-650-479-3208 Call-in number (US/Canada) 

 

1 
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Join by mobile device (attendees only):  +1-202-860-2110,,23129017883#87336246# US Toll 

(Washington D.C.); or +1-650-479-3208,,23129017883#87336246# Call-in toll number 

US/Canada 

Some mobile devices may ask attendees to enter a numeric password. 

Join from a video system or application: Dial 23129017883@dcnet.webex.com 

You can also dial: 173.243.2.68 and enter your webinar number. 

This meeting is governed by the Open Meetings Act.  Please address any questions or complaints 

arising under this meeting to the Office of Open Government at opengovoffice@dc.gov. 

 

For additional information, please contact Kimberly Ulan, Staff Director at (202) 727-2292 or 

Kimberly.Ulan@dc.gov.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

2 

  

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009326

tel:%2B1-202-860-2110,,*01*23188073035%2399834788%23*01*
tel:%2B1-202-860-2110,,*01*23188073035%2399834788%23*01*
tel:%2B1-650-479-3208,,*01*23129017883%2387336246%23*01*
file://///eomfile03/groupdata/OGC-data/Clemency%20Board/2.%20Clemency%20Board%20Annual%20Documents/FY25%20Clemency%20Board/FY25%20Meeting%20Notices/Public/%20sip:23129017883@dcnet.webex.com
mailto:opengovoffice@dc.gov
mailto:Kimberly.Ulan@dc.gov


CREATIVE MINDS INTERNATIONAL PUBLIC CHARTER SCHOOL 

 

REQUEST FOR PROPOSALS 

 

Academic Improvement & Leadership Support Partner 

 

Creative Minds International PCS located in Washington DC invites proposals for ACADEMIC 

IMPROVEMENT & LEADERSHIP SUPPORT PARTNER. Submission deadline is 12:00 PM 

Eastern Time on September 5, 2025.  

 

 

To request full scope and/or seek additional information, please email: 

purchasing@creativemindspcs.org 
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CRIMINAL JUSTICE COORDINATING COUNCIL 

 

NOTICE OF PUBLIC MEETING 

 

Prearrest diversion task force meeting 

 

AGENDA 

Wednesday, August 27, 2025 | 3:00 pm – 4:00 pm |  

Meeting location: Microsoft Teams 

 

PURPOSE OF THE PREARREST DIVERSION TASK FORCE 

The purpose of the Prearrest Diversion Task Force is to review and assess best practices around 

prearrest diversion and to make recommendations for implementing prearrest diversion of certain 

misdemeanor crimes in the District of Columbia. 

Please note: the Prearrest Diversion Task Force is subject to the Open Meetings Act.  

PRESENTERS 

Meeting Facilitator: Kelly O’Meara, Chairperson, MPD and Adam Schutzman, Policy Analyst, 

CJCC 

 

Meeting topics                     Presenter 

MEETING TOPICS                   PRESENTER  

Welcome and Introduction  

1. Roll Call  

2. Approval of meeting minutes 

3. Introduction of new members to committee 

  

Kelly O’Meara, MPD 

Discussion  

1. Determine goals and values for the task force 

a. Collaborative discussion to define long-term 

objectives and guiding principles to shape strategic 

priorities for task force. 

 

2. Present project timeline  

a. Detailed overview of tentative timeline including 

milestones, deadlines, and deliverables.  

 

ALL 

 

       

 

       

   Kelly O’Meara, MPD       
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ATTACHMENTS         

  

Please read the following documents included in the email with this agenda prior to attending the 

Task Force meeting. 

 

• 2018 Pilot Pre-Arrest Diversion Goals 

 

 

Previous Meeting Action Items   Person/Agency  Deadline 

Review Prearrest Diversion Models   ALL   N/A 

Direct any questions to Adam Schutzman at adam.schutzman@dc.gov 

Please note: the Prearrest Diversion Task Force is subject to the open meetings act 
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D.C. PREPARATORY ACADEMY PUBLIC CHARTER SCHOOL 

 

REQUESTS FOR PROPOSALS 

 

Design Build General Contracting 

 

 

D.C. Preparatory Academy Public Charter School (DC Prep) is seeking proposals from 

individuals or companies to provide Design-Build General Contracting Services for design 

and construction administration of a large-scale renovation project located at 711 Edgewood 

Street NE, Washington DC.  

 
Please contact Emily Alexander at dcprep@jairlynch.com for a copy of the full Request for 

Proposals (RFP). All proposals must be submitted by 5:00 PM on September 19, 2025. 
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Office of Employee Appeals website.  Parties should promptly notify the Chief Operating Officer so that this Office 

can correct them before publishing the decision.  This notice is not intended to provide an opportunity for a substantive 

challenge to the decision. 
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

____________________________________ 

In the Matter of:   ) 

) 

EMPLOYEE,     )    OEA Matter No. 1601-0005-25 

Employee ) 

) Date of Issuance: July 18, 2025 

v.    ) 

) JOSEPH E. LIM, ESQ. 

D.C. FIRE & EMERGENCY MEDICAL ) SENIOR ADMINISTRATIVE JUDGE 

SERVICES DEPARTMENT,   ) 

______Agency________________________) 

Jonathan Bolls, Esq., Employee Representative 

Jeremy Greenberg, Esq. Agency Representative 

 

INITIAL DECISION 

 

INTRODUCTION AND PROCEDURAL HISTORY 

 

 Employee, a Firefighter/Emergency Medical Technician, filed a Petition for Appeal with 

the Office of Employee Appeals (“OEA” or “Office”) on October 15, 2024, challenging the D.C. 

Fire & Emergency Medical Services Department’s (“Agency” or “DCFEMS”) decision to 

terminate him effective September 21, 2024, based on Case No. U-23-776.1  In response to OEA’s 

October 15, 2024, letter, Agency filed its Answer on October 21, 2024.2  This matter was assigned 

to the undersigned Senior Administrative Judge (“SAJ”) on November 1, 2024.   

 

 On December 6, 2024, I issued an Order Convening a Telephone Prehearing Conference 

to be held on December 20, 2024. Employee submitted a Motion for More Time to obtain legal 

counsel on December 17, 2024. At the December 20, 2024, Prehearing Conference, I directed both 

parties to address the following issues: whether the Fire Trial Board (“FTB”)’s decision was 

supported by substantial evidence, whether there was harmful procedural error, and/or whether 

Agency’s decision was done in accordance with applicable laws and regulations. 

 

On February 14, 2025, Employee submitted a Consent Motion to modify the reply deadline 

to February 25, 2025. Both parties submitted their briefs on or before March 11, 2025.  Because 

this matter is being reviewed under the analysis set forth in Pinkard v. D.C. Metropolitan Police 

Department3, an Evidentiary Hearing was not convened.  The record is now closed. 

 
1 Employee’s Petition for Appeal, Final Agency Decision September 10, 2024. 
2 In its Answer, Agency mislabeled the OEA Matter number as 1601-0080-24. 
3 801 A.2d 86 (D.C. 2002). 
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JURISDICTION 

 

This Office has jurisdiction in this matter pursuant to D.C. Official Code §  1-606.03 (2001). 

 

BURDEN OF PROOF 

 

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states: 

The burden of proof for material issues of fact shall be by a preponderance 

of the evidence. “Preponderance of the evidence” shall mean: 

 

That degree of relevant evidence which a reasonable mind, considering the 

record as a whole, would accept as sufficient to find a contested fact more 

probably true than untrue. 

 

OEA Rule 631.2 id. States: 

 

For appeals filed under §604.1, the employee shall have the burden of proof 

as to issues of jurisdiction, including timeliness of filing.  The agency shall 

have the burden of proof as to all other issues. 

 

ISSUES 

 

Whether the Trial Board’s decision was supported by substantial evidence, whether there 

was harmful procedural error, and whether Agency’s action was done in accordance with 

applicable laws or regulations.   

 

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW 

 

This Office’s review of this matter is limited pursuant to the D.C. Court of Appeals holding 

in Elton Pinkard v. D.C. Metropolitan Police Department, 801 A.2d 86 (D.C. 2002).  In that case, 

the D.C. Court of Appeals overturned a decision of the D.C. Superior Court that held, inter alia, 

that this Office had the authority to conduct de novo evidentiary hearings in all matters before it.  

According to the D.C. Court of Appeals: “The OEA generally has jurisdiction over employee 

appeals from final agency decisions involving adverse actions under the CMPA. The statute gives 

the OEA broad discretion to decide its own procedures for handling such appeals and to conduct 

evidentiary hearings.”4 

 

In Pinkard, the Court held that this seemingly broad power of the OEA to establish its own 

appellate procedures is limited by the collective bargaining agreement in effect at the time of 

Pinkard's appeal. The relevant portion of the collective bargaining agreement reads as follows: 

[An] employee may appeal his adverse action to the Office of Employee Appeals. In cases where 

 
4 See D.C. Code §§ 1-606.02 (a)(2), 1-606.03 (a), (c); 1-606.04 (1999), recodified as D.C. Code §§ 1-606.02 (a)(2), 

1-606.03 (a), (c), 1-606.04 (2001); see also 6B DCMR § 625 (1999). 
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a Departmental hearing has been held, any further appeal shall be based solely on the record 

established in the Departmental hearing.5 

 

The Court noted that the CMPA itself explicitly provides that systems for review of adverse 

actions set forth in a Collective Bargaining Agreement must take precedence over standard OEA 

procedures. D.C. Code § 1-606.2 (b) (1999) (now § 1-606.02 (b) (2001)) states that "any 

performance rating, grievance, adverse action, or reduction-in-force review, which has been 

included within a collective bargaining agreement . . . shall not be subject to the provisions of this 

subchapter" (emphasis added).  The subchapter to which this language refers, subchapter VI, 

contains the statutory provisions governing appellate proceedings before the OEA. See D.C. Code 

§ 1-606.3 (1999) (now § 1-606.03 (2001)). Since section 1-606.2 (b) specifically provides that a 

Collective Bargaining Agreement must take precedence over the provisions of subchapter VI, the 

Court held that the procedure outlined in the collective bargaining agreement -- namely, that any 

appeal to the OEA "shall be based solely on the record established in the [Adverse Action Panel] 

hearing” controls in the Pinkard’s case.  

 

Not only did Pinkard dictate that the OEA’s review of the case be constrained to the record 

produced as a result of the hearing, but it also noted: 

 

The OEA may not substitute its judgment for that of an agency…. Its review of an 

agency decision—in this case, the decision of the [Adverse Action Panel] in the 

MPD’s favor—is limited to a determination of whether it was supported by 

substantial evidence, whether there was harmful procedural error, or whether it 

was in accordance with law or applicable regulations….The OEA, as a reviewing 

authority, also must generally defer to the agency’s credibility 

determinations….Mindful of these principles, we remand this case to the OEA to 

review once again the MPD’s decision to terminate Pinkard, and we instruct the 

OEA, as the collective bargaining agreement requires, to limit its review to the 

record made before the [Adverse Action Panel]. 6 

 

 Thus, pursuant to Pinkard, an Administrative Judge of this Office may not conduct a de 

novo Hearing in an appeal before him/her, but must base his/her decision solely on the record 

below, when all of the following conditions are met: 

 

1. The appellant (Employee) is an employee of the Metropolitan Police 

Department or the D.C. Fire & Emergency Medical Services Department; 

 

2. The employee has been subjected to an adverse action; 

 

3. The employee is a member of a bargaining unit covered by a collective 

bargaining agreement;  

 

 
5 Pinkard, 801 A.2d at 91 (emphasis in original). 
6 Id. at 90-92. (citations omitted). 
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4. The collective bargaining agreement contains language essentially the 

same as that found in Pinkard, i.e.: “[An] employee may appeal his adverse 

action to the Office of Employee Appeals.  In cases where a Departmental 

hearing [i.e., Adverse Action Panel] has been held, any further appeal shall 

be based solely on the record established in the Departmental hearing”; and 

 

5. At the agency level, Employee appeared before an Adverse Action Panel 

that conducted an evidentiary hearing, made findings of fact and 

conclusions of law, and recommended a course of action to the deciding 

official that resulted in an adverse action being taken against Employee. 

 

Based on the documents of records and the position of the parties as stated during the 

conference held on this matter, I find that all of the aforementioned criteria are met in the instant 

matter.  Therefore, my review is limited to the issues set forth in the Issue section of this Initial 

Decision supra.  Further, according to Pinkard, I must generally defer to [the Fire Trial Board 

Panel’s] credibility determinations when making my decision. Id.   

 

Whether the Trial Board’s decision was supported by substantial evidence 

 

According to Pinkard, I must determine whether the Fire Trial Board Panel’s findings were 

supported by substantial evidence.  Substantial evidence is “such relevant evidence as a reasonable 

mind might accept as adequate to support a conclusion.” 7   Further, “[i]f the Trial Board’s] findings 

are supported by substantial evidence, [I] must accept them even if there is substantial evidence in 

the record to support contrary findings.” 8  

 

After Employee challenged his termination, a Fire Trial Board (“FTB”) Hearing was held 

on August 7, 2024. At the FTB hearing, Employee was represented by counsel and pleaded not 

guilty to all the charges. Both Agency and Employee presented documentary and testimonial 

evidence during the course of the hearing to support their position. The FTB assessed witness 

testimony and other evidence regarding Employee’s alleged misconduct. Included among the 

exhibits was an audio-visual recording of the interaction between Employee and his supervisor.9  

 

In arguing that there was substantial evidence found by the FTB, Agency presented its 

charges accompanied by summaries of the FTB’s fact findings. These findings of fact are based 

on the testimonial and documentary evidence presented at the FTB Hearing as follows: 10   

 

On August 11, 2023, Employee and his partner Firefighter E.R. (“ER”)11 were assigned to 

Ambulance 29 (“A29”) and were dispatched to a call for emergency services at the Psychiatric 

Institute of Washington. Firefighter ER was the Ambulance Crewmember in Charge (“ACIC”). 

 
7 Davis-Dodson v. D.C. Department of Employment Services, 697 A.2d 1214, 1218 (D.C. 1997) (citing Ferreira v. 

D.C. Department of Employment Services, 667 A.2d 310, 312 (D.C. 1995). 
8 Metropolitan Police Department v. Baker, 564 A.2d 1155, 1159 (D.C. 1989). 
9 See Agency Answer (“AA”), Tab 2. Attachments 17 and 18. 
10 These findings of fact are from AA at Tab 21, unless there is a specific cite from Employee’s brief as noted in the 

succeeding footnotes.  
11 To protect his privacy, fellow employee will be identified by just his initials. 
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Engine 31 (“E31”), a specially equipped Advanced Life Support (“ALS”) unit with a Medic 

onboard, was also dispatched to the same call at the direct request of Captain Kelly and arrived 

before A29.  Captain Joseph Kelly was the officer in charge and inside by the time that A29 arrived 

in the parking lot.  Since the patient was experiencing elevated blood pressure, Medic Unit 21 also 

arrived on scene.12    

 

Upon arriving at the scene of the medical emergency, A29 Firefighters [Employee] and ER 

made radio communication confirming their arrival.  As a Basic Life Support (BLS) unit, A29 was 

not at the level of care requested for the call.13 After announcing the unit's arrival via radio, 

Employee did not exit the ambulance. F/F Employee testified that he called by radio due to the 

COVID-19 pandemic to stop its spread. Instead, he remained in the ambulance for ten minutes, 

engrossed in his phone and food, without providing any service or aid. 

 

A29 was alerted to the fact that an ALS transport unit would be transporting the patient.14 

A29 remained on the scene until the ALS unit (Medic Unit 21) arrived and went inside.15 A29 then 

made radio communications indicating that they were going to go back in service, which according 

to Employee would have been heard by all six crewmembers at the scene including Captain Kelly 

(4 on Engine 31 and 2 on Medic 21).  Without any objection, ACIC ER placed A29 back in service.  

 

A determination was then made at the scene by Medic Unit 21 that the patient only required 

a lower level of care.  Medic Unit 21 therefore recategorized the patient as a BLS (Basic Life 

Support) patient and requested an AMR transport unit (lowest level of care, a level below 

Employee’s Unit). When dispatch confirmed there were no American Medical Response (“AMR”) 

units available at the time, CPT Kelly of Engine 31 requested A29 return back to the transport 

location.16   

 

 In his brief, Employee asserted that Captain Kelly violated the communications bulletin by 

admonishing Employee on the radio.  When A29 returned to the Psychiatric Institute of 

Washington, while en-route with the stretcher, Captain Kelly intercepted Employee and initiated 

a conversation reprimanding him for putting A29 back in service.17 Captain Kelly proceeded to 

accuse Employee of improperly going back in service in front of the patient, EMT personnel, and 

nursing staff of the Psychiatric Institute of Washington.  Employee defended his and Firefighter 

ER’s joint decision in a conversation that lasted several minutes, stating “you could have said, 

Ambulance 29 stay back, you did not.”18  Firefighter ER could be heard in agreement with this 

statement.  In reference to A29’s initial arrival, Captain Kelly also asks, “You said we’re 

available?” At Minute 2:58 Employee affirms, “we went available on the radio.”19 

 

 
12 Employee Brief February 25, 2025 (“EB”) Tab 22 at 216: 16-17. 
13 EB Tab 22 at 160:21-22. 
14 EB Tab 22 at 209:16-18. 
15 Tab 22 at 128:12-21 (“We waited on scene.  The Medic 21 arrived.  We waited for them to move with their 

stretcher . . .”).   
16 EB Tab 22 at 40:12-15. 
17 EB Tab 22 at 133:12. 
18 EB Def. Ex. 1 (recording of interaction between Employee and Captain Joseph Kelly), Minute 2:40. 
19 Id. 
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Case No. U-23-776: Charge 3:24 Violation of D.C. Fire & Emergency Medical Services 

Department Order Book Article XX.IV, EMS Administrative and Operational Rules, which 

states: EMS Providers will maintain themselves in a courteous, professional manner at all times. 

 

Section 10. Position Responsibilities: Crewmember (Position No. 2): Duties at the Incident 

Scene: 

• Stays with the patient from the initial on-scene contact to release at the hospital. 

• Obtains patient history and pertinent information from the patient, family and/or 

bystanders at the scene. 

• Determines how the patient will be treated and transported. Request additional 

resources as may be necessary. 

• Administers medications, as needed. 

• Reassesses the patient’s condition prior to and during transport. 

 

Further violation of D.C. Fire & Emergency Medical Services Department Bulletin No. 3, 

Patient Bill of Rights, which states: As our patient, you have the right to expect competent and 

compassionate service from us ... You may expect: 

 

1. To receive timely and appropriate medical services without regard to age, race, 

religion, gender, sexual orientation or national origin. 

2. To receive a timely medical assessment and determination of an appropriate level 

of medical care. 

 

This misconduct is further defined as cause in D.C. Fire and Emergency Medical Services 

Department Order Book Article VII, § 2(f)(3), which states: “Any on-duty or employment-related 

act or omission that interferes with the efficiency or integrity of government operations, to include: 

Neglect of Duty.”25 The specification for Charge 3 described how Employee did not enter the 

treatment facility to examine the patient when he arrived on scene. Instead, Employee spent 

approximately ten minutes eating and talking on his cellphone in the ambulance before departing 

without release or placement back into service. 

 

The FTB conducted an Evidentiary Hearing wherein both parties introduced evidence and 

conducted cross-examination. The FTB found that the evidence presented showed that, besides not 

providing care or entering the emergency scene, Employee placed Ambulance 29 in service and 

left the scene. All witnesses testified that when dispatched to a medical local, the standard is to get 

equipment and go inside to render care alongside the first responders. It deemed Employee’s 

reasons as not justifiable for not rendering timely and prompt service on the local site.  

 

Following the Hearing, the FTB issued its Findings of Fact and Recommendation on 

August 16, 2023, unanimously finding Employee guilty of all charges and recommending 

termination for each charge. 26 On September 12, 2024, Chief John A. Donnelly, Sr. notified 

 
24 Id. Tab 23 at Case No: U-23-776 (Charge 1), page 1-2. 
25 See also DPM § 1603.3(t)(3) (rev. 08/27/2012); see also DPM § 1605.4(e) (rev. 06/12/2019). 
26 Id., Tab 23. FTB Findings of Fact and Recommendation (“FTB Findings”). 
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Employee that he had accepted the FTB’s Findings of Fact and Recommendation, and that 

Employee would be removed from employment effective September 21, 2024.27   

 

 In his briefs and submissions, Employee did not dispute the FTB’s fact findings. He did 

not deny that upon arrival at the medical emergency scene, he did not exit his ambulance unit to 

render aid and that he had an argument with Captain Kelly. Instead, he asserted the FTB ignored 

his explanations and extenuating circumstances: that his medical skills were not needed at the site, 

that his unit did not have the equipment needed, and that there was a misunderstanding between 

himself and Captain Kelly.28 He also complained about the mistakes of others on the scene and the 

FTB’s disregard for the circumstances that were beyond his control.  

 

 Employee asserts that his actions do not amount to Neglect of Duty, Insubordination, or 

Conduct Unbecoming. Employee disagrees with the way the FTB weighed and interpreted the 

evidence presented at the hearing. In essence, Employee takes issue with the credibility 

determinations of the FTB with regards to the charges against him. However, as noted above in 

Pinkard, I must generally defer to the FTB’s credibility determinations. The FTB found that based 

on Agency rules and regulations coupled with the actions that occurred that day, Agency was 

justified in charging Employee with insubordination, neglect of duty, and conduct unbecoming. 

Based on the record before me as well as Employee’s admissions as to what occurred, I find that 

substantial evidence exists to support all of Agency’s charges against Employee. 

 

Whether there was harmful procedural error. 

 

Agency asserts that it effectuated Employee’s discipline wholly in adherence with 

applicable policies and procedures, including the Collective Bargaining Agreement and Agency’s 

Order Book Article VII. Agency adds that its chosen penalty of termination is appropriate on the 

grounds that it was made after a thorough “Douglas factors” analysis29 and is within the acceptable 

range of discipline under the District Personnel Regulations. 

 
27 AA at Tab 24. 
28 Along with his brief, Employee submitted a link to the audio-visual recording (EB Def. Ex. 1) of the conversation 

between Employee and Captain Kelly. The tone of the conversation was confrontational and less than respectful. 
29 In Douglas v. Veterans Administration, 5 M.S.P.R. 280, 305-306 (1981), the Merit Systems Protection Board, this 

Office's federal counterpart, set forth “a number of factors that are relevant for consideration in determining the 

appropriateness of a penalty.”  Although not an exhaustive list, the factors are as follows:    

 

1) The nature and seriousness of the offense, and its relation to the employee's duties, 

including whether the offense was intentional or technical or inadvertent, or was committed 

intentionally or maliciously or for gain, or was frequently repeated; 

 

2) the employee's job level and type of employment, including supervisory or fiduciary 

role, contacts with the public, and prominence of the position; 

 

3) the employee's past disciplinary record; 

 

4) the employee's past work record, including length of service, performance on the job, 

ability to get along with fellow workers, and dependability; 
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In his brief, Employee complains that despite having common facts and circumstances 

arising out of the same incident, the penalty imposed by Agency on Firefighter ER, who was the 

actual ACIC in charge of A29, was no more than a 36-hour suspension for neglect of patient.30  An 

employee who raises an issue of disparate treatment bears the burden of making a prima facie 

showing that he or she was treated differently from other similarly-situated employees.31 In 

proving a claim for disparate treatment, an agency must apply practical realism to each disciplinary 

situation to ensure that employees receive equitable treatment when genuinely similar cases are 

presented.32 To establish disparate penalties, an employee must show that there is “enough 

similarity between both the nature of the misconduct and the other factors to lead a reasonable 

person to determine that the agency treated similarly-situated employees differently.”33 If such a 

showing is made, then the burden shifts to the agency to produce evidence that establishes a 

legitimate reason for imposing a different penalty on the employee raising the issue.34  

 

 While Employee complained about receiving a more severe penalty than ER, he did not 

present sufficient evidence to show that they were similarly situated. Employee failed to present 

evidence that he and ER were in the same organizational unit, had the same supervisor/manager, 

during the same time period, and incurred the same offenses.35 Judging from the uncontroverted 

facts in this matter, ER as ACIC had a different position from that of Employee at the time of the 

 
5) the effect of the offense upon the employee's ability to perform at a satisfactory level 

and its effect upon supervisors' confidence in the employee's ability to perform assigned 

duties; 

 

6) consistency of the penalty with those imposed upon other employees for the same or 

similar offenses;  

 

7) consistency of the penalty with any applicable agency table of penalties; 

 

8) the notoriety of the offense or its impact upon the reputation of the agency; 

 

9) the clarity with which the employee was on notice of any rules that were violated in 

committing the offense, or had been warned about the conduct in question; 

 

10) potential for the employee's rehabilitation; 

11) mitigating circumstances surrounding the offense such as unusual job tensions, personality 

problems, mental impairment, harassment, or bad faith, malice or provocation on the part of 

others involved in the matter; and  

 

12)  the adequacy and effectiveness of alternative sanctions to deter such conduct in the future 

by the employee or others.  

 
30 EB Tab 22 at 234: 1-4. 
31 Employee v. Department of General Services, OEA Matter No. 1601-0077-15, Opinion and Order on Petition for 

Review (January 30, 2018). 
32 See Jordan v. Metropolitan Police Department, OEA Matter No. 1601-0285-94, Opinion and Order on Petition for 

Review (September 29, 1995) and Lewis v. Department of Veterans Affairs, 2010 M.S.P.B 98. 
33 Boucher v. U.S. Postal Service, 118 M.S.P.R. 640 (2012). 
34 Id. 
35 See Employee v. DCPS Dept. of Transportation, OEA Matter No. 1601-0129-11R16, Opinion and Order on 

Petition for Review (July 11, 2017). 
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incident. In addition, Employee did not contend that he and ER faced the same charges while 

receiving different penalties. Employee’s insubordination charge stemmed from his failing to 

follow orders and conducting himself disrespectfully toward Captain Kelly during their 

conversation. Employee’s own recitation of facts does not indicate that ER had a conversation, 

much less a heated one, with Captain Kelly. Based on these differences and Employee’s failure to 

carry his burden of proof, his defense of disparate treatment must fail. 

 

 Next, Employee complains that Agency’s reliance on Employee’s prior disciplinary record 

was an abuse of managerial power because his charges do not independently warrant removal. He 

disagrees with the way the FTB considered his prior disciplinary history and how they factored it 

in their choice of termination as the appropriate penalty. 

 

It is uncontroverted that Agency considered the Douglas factors when determining 

Employee’s penalty.36 However, Employee counters by saying that Agency committed harmful 

procedural error when it incorrectly applied the Douglas factors analysis by including his prior 

disciplinary history. Employee argues that if Agency had not performed such an unsatisfactory 

analysis of the Douglas factors, it would have realized that a lesser penalty would have been 

appropriate. 

  

The OEA may overturn the agency decision only if it finds that the agency “failed to 

weigh the relevant factors, or that the agency’s judgment clearly exceeded the limits of 

reasonableness.”37 “Not all of [the Douglas] factors will be pertinent in every case, and 

frequently in the individual case some of the pertinent factors will weigh in the [petitioner’s] 

favor while others may not or may even constitute aggravating circumstances.”38 Although the 

OEA has “‘marginally greater latitude of review’ than a court, it may not substitute its judgment 

for that of the agency in deciding whether a particular penalty is appropriate.”39 The “primary 

discretion” in selecting a penalty has been entrusted to agency management.40  

 

Selection of an appropriate penalty must ... involve a responsible 

balancing of the relevant factors in the individual case. The OEA’s 

role in this process is not to insist that the balance be struck 

precisely where the OEA would choose to strike it if the OEA 

were in the agency’s shoes in the first instance; such an approach 

would fail to accord proper deference to the agency's primary 

discretion in managing its workforce. Rather, the OEA’s review 

of an agency-imposed penalty is essentially to assure that the 

agency did conscientiously consider the relevant factors and did 

strike a responsible balance within tolerable limits of 

reasonableness. Only if the OEA finds that the agency failed to 

weigh the relevant factors, or that the agency’s judgment clearly 

exceeded the limits of reasonableness, is it appropriate for the OEA 

 
36 AR at Tab 17. Fire Trial Board Findings of Fact and Recommendation. 
37 Stokes v. District of Columbia, 502 A.2d 1006, 1011 (D.C. 1985). 
38 Douglas, supra, 5 M.S.P.R. at 306. 
39 Stokes, 502 A.2d at 1011 (citing Douglas, 5 M.S.P.R. at 300). 
40 Id. 

9 
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then to specify how the agency’s decision should be corrected to 

bring the penalty within the parameters of reasonableness.  

 

Id. (quoting Douglas, 5 M.S.P.R. at 300) (internal quotations marks and bracketing omitted). 

 

The D.C. Superior Court noted that Douglas outlines the factors that must be 

considered but it does not require a certain level of consideration be devoted to each factor.41 

I find that Employee’s objections to the FTB’s Douglas factor analysis are simply 

disagreements with the FTB’s evaluation of said factors in his case. There is no requirement 

that the Agency must conform its Douglas factor analysis to Employee’s satisfaction.  

 

I note that Employee does not deny that Agency weighed the Douglas factors in 

determining his penalty; rather, Employee disagrees with the way Agency weighed the Douglas 

factors. Despite the fact that the Douglas factors specifically included an employee’s prior 

disciplinary history, Employee argues that Agency should not have done so. In Employee’s view, 

Agency should have considered the factors in a way that wholly rebounds to his benefit, without 

regard to other considerations that reflect upon Agency’s ability to achieve its mission. I therefore 

find that FEMS did not commit harmful procedural error. 

 

Whether Agency’s action was done in accordance with applicable laws or regulations.   

 

Agency reiterates that its disciplinary action against Employee was wholly in accordance 

with applicable policies and procedures. Employee does not allege that there was harmful 

procedural error. However, Employee argues that while the disrespectful tenor of his conversation 

with Captain Kelly was unfortunate, he argues that it should have been a learning episode for both 

of them as he deemed Captain Kelly to have contributed to their heated conversation. 

 

Any review by this Office of the agency decision of selecting an adverse action penalty must 

begin with the recognition that the primary responsibility for managing and disciplining an agency's 

work force is a matter entrusted to the agency, not this Office.42 Therefore, when assessing the 

appropriateness of a penalty, this Office is not to substitute its judgment for that of the Agency, 

but simply to ensure that "managerial discretion has been legitimately invoked and properly 

exercised."43  When the charge is upheld, this Office has held that it will leave Agency's penalty 

"undisturbed" when "the penalty is within the range allowed by law, regulation, or guidelines and 

is clearly not an error of judgment."44 

 

 Employee does not deny that removal is within the range of penalties for each of his 

sustained charges.45 In this matter, the record shows that Agency’s decision was based on a full 

 
41Eugene Goforth v. Office of Employee Appeals, et. al., Case No. 2020 CA 005084 (D.C. Super. Ct. July 9, 2021). 
42 See Huntley v. Metropolitan Police Dep't, OEA Matter No. 1601-0111-91, Opinion and Order on Petition for Review 

(March 18, 1994); Hutchinson v. District of Columbia Fire Dep't, OEA Matter No. 1601-0119-90, Opinion and Order 

on Petition for Review (July 2, 1994). 
43  Stokes v. District of Columbia, 502 A.2d 1006, 1009 (D.C. 1985). 
44  Employee v. Agency, OEA Matter No. 1601-0158-81, Opinion and Order on Petition for Review, 32 D.C. Reg. 

2915, 2916 (1985). 
45 6-B DCMR 1607.2 (d) and (e) Table of Illustrative Actions (2017). 
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and thorough consideration of the nature and seriousness of the offense, as well as any mitigating 

factors present. I find that Agency exercised its primary responsibility for managing and 

disciplining its workforce by electing to terminate Employee for his actions which demonstrated 

several instances of neglect of duty and insubordination. For the foregoing reasons, I conclude that 

Agency's decision to select removal as the appropriate penalty for Employee’s infractions was not an 

abuse of discretion and should be upheld. 

 

ORDER 

 

 It is hereby ORDERED that Agency’s action of removing Employee is UPHELD. 

 

 

FOR THE OFFICE:      /s/ Joseph Lim, Esq.   

        JOSEPH E. LIM, ESQ. 

Senior Administrative Judge 

 

 

 

 

 

 

 

 

 

 

 

  

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009342



Notice:  This decision may be formally revised before it is published in the District of Columbia Register and the 

Office of Employee Appealsô website.  Parties should promptly notify the Office Manager of any formal errors so that 

this Office can correct them before publishing the decision.  This notice is not intended to provide an opportunity for 

a substantive challenge to the decision. 

                                                                                       Opinion and Order on Petition on Review 

OEA Matter No. 1601-0012-24 

Page 1 

  

GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

____________________________________ 

In the Matter of:    ) 

      ) 

EMPLOYEE1      ) 

 Employee     ) OEA Matter No. 1601-0012-24  

         v.      ) 

      ) Date of Issuance: August 7, 2025 

D.C. FIRE AND EMERGENCY MEDICAL) 

SERVICES DEPARTMENT,   ) 

Agency    ) 

___________________________________ ) 

 

OPINION AND ORDER 

ON 

PETITION FOR REVIEW 

 

 Employee worked as a Firefighter/Emergency Medical Technician for the District of 

Columbia Fire and Emergency Medical Services Department (ñAgencyò).  On October 12, 2023, 

Agency served Employee with a Final Agency Decision: Termination, charging him with: (1) 

Violation of [Agency] Order Book Article VI, § 6, Conduct Unbecoming an Employee. 

Specifically, Agency determined that the misconduct was Neglect of Duty, which is found in Order 

Book VII, § 2(f)(3).2  Additionally, Employee was charged with Article XXIV, § 8, Emergency 

Responses and [Agency] Order Book Article XVII, Driving Safety.  According to Agency, while 

on duty, Employee intentionally delayed his response to a medical dispatch by several minutes 

when he drove in the opposite direction to make a stop at a Chic-fil-A.  The effective date of 

Employeeôs termination was October 28, 2023.3  

  

On November 27, 2023, Employee filed a Petition for Appeal with the Office of Employee 

Appeals (ñOEAò).  He contended that while there was a slight delay in response time, there was 

no delay in patient care.  Employee explained that the Advanced Life Support (ñALSò) and the 

Basic Life Support (ñBLSò) units were dispatched at the same time and his unit, the BLS, was not 

able to provide the level of care needed for the patient who was experiencing chest pain.  Thus, he 

posited that care could not be rendered until the ALS unit arrived. Additionally, Employee asserted 

that termination was unwarranted due to the nature of the offense.  As a result, he requested that 

 
1 Employeeôs name was removed from this decision for the purposes of publication on the Office of Employee 

Appealsô website.   
2 Agency also cited to District Personnel Manual (ñDPMò) Ä 1603.3(f)(3).  
3 Petition for Appeal, p. 5 (November 27, 2023). 
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Agencyôs adverse action be reconsidered.4 

  

Agency filed its Answer to the Petition for Appeal on December 15, 2023.  It contended 

that the penalty for Employeeôs misconduct was warranted based on his egregious action of 

stopping at a restaurant instead of immediately responding to a dispatch call.  Agency argued that 

prior to receiving the dispatch call, Employee had a two-hour break, which was sufficient time for 

him and his partner to eat lunch.  Additionally, it opined that the Fire Trial Board (ñFTBò) 

considered the Douglas5 factors before reaching its decision to terminate Employee.  Therefore, 

Agency requested that Employeeôs removal action be upheld.6 

  

The OEA Administrative Judge (ñAJò) issued an order requesting the parties to submit 

briefs addressing whether the FTBôs decision was supported by substantial evidence; whether there 

was harmful procedural error; and whether Agencyôs action was done in accordance with 

applicable laws or regulations.  Additionally, the AJ noted that Agency cited to both the 2012 and 

2019 District Personnel Manual (ñDPMò) versions in its Answer to the Petition for Appeal.  Thus, 

she requested that the parties submit an explanation of which DPM version controls in this case 

and why.7   

 

In its brief, Agency argued that it had cause to terminate Employee for neglect of duty.  

According to Agency, Employeeôs estimated response time to the dispatched location was two 

minutes. However, his ambulance took over ten minutes to arrive at the dispatched location 

because Employee drove his partner to pick up lunch.  Employeeôs prolonged response time 

 
4 Id., 1-2 and 7-8. 
5 The standard for assessing the appropriateness of a penalty was established by the Merit Systems Protection Board 

(ñMSPBò) in Douglas v. Veterans Administration, 5 M.S.P.B. 313 (1981). The Douglas factors provide that an agency 

should consider the following when determining the penalty of adverse action matters:  

1) the nature and seriousness of the offense, and its relation to the employeeôs duties, position, and  

responsibilities including whether the offense was intentional or technical or inadvertent, or was 

committed maliciously or for gain, or was frequently repeated;  

2) the employeeôs job level and type of employment, including supervisory or fiduciary role, contacts 

with the public, and prominence of the position;  

3)  the employeeôs past disciplinary record;  

4)    the employeeôs past work record, including length of service, performance on the job, ability to get  

 along with fellow workers, and dependability;  

5)   the effect of the offense upon the employeeôs ability to perform at a satisfactory level and its effect  

 upon supervisorsô confidence in employeeôs ability to perform assigned duties;  

6)   consistency of the penalty with those imposed upon other employees for the same or similar offenses.  

7)   consistency of the penalty with any applicable agency table of penalties;  

8)   the notoriety of the offense or its impact upon the reputation of the agency;  

9)   the clarity with which the employee was on notice of any rules that were violated in committing the  

 offense, or had been warned about the conduct in question;  

10) potential for the employeeôs rehabilitation;  

11) mitigating circumstances surrounding the offense such as unusual job tensions, personality problems,  

   mental impairment, harassment, or bad faith, malice, or provocation on the part of others involved in  

the matter; and  

        12) the adequacy and effectiveness of alternative sanctions to deter such conduct. 
6 D.C. Fire and Emergency Medical Services Department Answer to Employeeôs Petition for Appeal, p. 10-15 

(December 15, 2023). 
7 Post Prehearing Conference Order (March 26, 2024). 
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triggered an alert in Agencyôs system.8  Agency contended that Employee and his partner had a 

two-hour break before the dispatch call in question.9 As for the two DPM versions, Agency 

reasoned that its use of the 2012 and 2019 DPM versions are immaterial because the neglect of 

duty charges are substantively the same in both versions and include identical definitions in both 

versions of the Table of Penalties.  Moreover, it provided that the FTB found that the Douglas 

factors were properly considered and that Employeeôs misconduct warranted his removal.  

Accordingly, Agency maintained that Employeeôs termination was taken in accordance with all 

applicable rules, laws, and regulations.10   

  

In response, Employee denied Agencyôs assertion that he had a two-hour break.  He 

explained that he and his partner had a busy day after receiving dispatches for several runs and 

that there was no delay in care to get food for his partner, who was feeling fatigued.  Again, he 

argued that his unit was a BLS unit and would likely have been on standby until an ALS unit 

arrived to properly care for and offer additional services to the patient that his BLS unit was not 

equipped to handle.  Therefore, Employee reasoned that his behavior did not rise to the level of 

neglect of duty.  Regarding the penalty of removal, Employee opined that Agency failed to weigh 

the relevant Douglas factors and provided that the adverse action exceeded the limits of 

reasonableness.11 

  

The AJ issued an Initial Decision on February 18, 2025.  She found that Agency provided 

substantial evidence to support Employeeôs charges of Conduct Unbecoming an Employee and 

Driving Safety.  The AJ opined that Employeeôs decision to delay an emergency response 

adversely affected Agencyôs ability to perform effectively.  She determined that the charges were 

supported by the video evidence and testimony offered during the FTB hearing.  Moreover, the AJ 

found that Employeeôs claim that his partner was fatigued was inconsistent with the video footage 

of her talking on the phone and laughing.  Additionally, she determined that, contrary to 

Employeeôs assertion that there was no delay in patient care, he was not the authority on whether 

a dispatch required an immediate response. Moreover, the AJ held that it was a violation of Agency 

policy to delay a response to the scene of an emergency.12  She also found that Employeeôs removal 

 
8 Agency provided that its findings were supported by the I-Tracker data, the Ambulance 3 video surveillance, and 

Employeeôs own admission.  The I-Tracker data is a software system that records the GPS coordinates of an 

ambulanceôs movements.  The I-Tracker captured that Employee received a dispatch call to respond to a patient at 

Kaiser Permanente (ñKaiserò) at 4:11 p.m.  Instead of responding to the scene, Employee traveled eastbound on H 

Street NE towards Chick-fil-A.  After he and his partner arrived at the restaurant, Ambulance 3 sat idle for four 

minutes.  Ambulance 3 left the restaurant and headed towards Kaiser at 4:17 p.m.  At 4:21 p.m., the video shows 

Employee arriving at Kaiser, more than ten minutes after the dispatch, and it shows the other ambulance dispatched 

for the medical emergency already at the scene.   

 
9 Moreover, it argued that Employee violated Department policy by eating while driving, not wearing a seatbelt, 

disregarding stop signs on several occasions, and failing to wear the appropriate uniform shirt required by Order Book 

Article XXI.  Agencyôs Pinkard Brief, p. 5-7 (May 8, 2024). 
10 Agencyôs Pinkard Brief, p. 5-13 (May 8, 2024). 
11 Employeeôs Pinkard Brief, p. 7-18 (June 14, 2024).  Agency filed a sur-reply brief on June 28, 2024.  It emphasized 

that Employee was required to respond immediately to dispatch even if he did not presume that his presence was 

important.  Moreover, Agency reiterated its position that Employee neglected his duty by refusing to follow Agencyôs 

dispatch directives.  Agencyôs Reply Brief, p. 1-6. (June 28, 2024). 
12 She determined that there was no harmful procedural error because the neglect of duty charge is found in both the 

2012 and 2019 DPM versions, with the same penalty for the first offense. 
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was within the range of the Table of Penalties and that Agency appropriately considered the 

Douglas factors.  As a result, the AJ held that Agencyôs termination action was taken in accordance 

with all applicable regulations.13 

  

Employee filed a Petition for Review with the OEA Board on March 25, 2025.  He 

maintains many of the same assertions made throughout his appeal.  Employee claims that the 

Initial Decision was not supported by substantial evidence; was the result of harmful evidence; 

and did not address all the issues of law and fact properly raised in the appeal. Additionally, he 

argues that the Douglas factors analysis was inaccurate since he had no prior discipline before this 

incident.  It is Employeeôs position that there was no delay in patient care; thus, his actions did not 

result in any harm or damage.  Therefore, he requests that the Initial Decision be reversed.14 

  

Agency filed its Opposition to Employeeôs Petition for Review.  It reiterates that 

Employeeôs termination was appropriate and necessary given the circumstances.  Agency submits 

that as a Firefighter/EMT, Employee was required to abide by the Order Book, which provides 

that emergency medical services providers shall immediately respond to an incident.   

Additionally, it maintains that it properly analyzed and outlined the relevant Douglas factors.  

Agency reasons that termination is consistent with the Table of Penalties based on the charges of 

neglect of duty and failure to follow driving safety standards.  Finally, it disagrees with Employeeôs 

argument that he should not have been terminated because it was the first neglect of duty of his 

career, noting that neglect of duty is not excused under any circumstance.  As result, Agency 

believes that the Initial Decision is supported by substantial evidence and requests that Employeeôs 

petition be denied.15 

 

Substantial Evidence 

According to OEA Rule 633.3(c), the Board may grant a Petition for Review when the 

AJôs findings are not based on substantial evidence.  The Court in Baumgartner v. Police and 

Firemenôs Retirement and Relief Board, 527 A.2d 313 (D.C. 1987), found that if administrative 

findings are supported by substantial evidence, then they must be accepted even if there is 

substantial evidence in the record to support a contrary finding.  Substantial evidence is defined as 

evidence that a reasonable mind could accept as adequate to support a conclusion.16   

 

Cause 

 As provided in Agencyôs Initial Notification, Employee was charged with violation of 

Order Book, Article VII, Section 2(f), which is ñany on-duty or employment-related act or 

omission that interferes with the efficiency and integrity of government operations, to include 

neglect of duty.ò17 Agency also cited to DPM § 1603.3(f)(3), which similarly provides the 

 
13 Initial Decision, p. 25-32 (February 18, 2025). 
14 Appellantôs Petition for Review, p. 7-19 (March 25, 2025).  
15 Agencyôs Opposition to Employeeôs Petition for Review, p. 7-14 (April 29, 2025). 
16 Blackôs Law Dictionary, Eighth Edition; Mills v. District of Columbia Department of Employment Services, 838 

A.2d 325 (D.C. 2003); and Black v. District of Columbia Department of Employment Services, 801 A.2d 983 (D.C. 

2002). 
17 D.C. Fire and Emergency Medical Services Department Answer to Employee Petition for Appeal, Exhibit #10 

(December 15, 2023).   
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following:  

For purposes of this chapter, . . .cause for disciplinary action for all 

employees covered under this chapter is defined as follows: any on-

duty or employment-related act or omission that interferes with the 

efficiency and integrity of government operations, to include neglect of 

duty. 

 

According to Agency, Employee violated its policy when he stopped at Chic-fil-A while on an 

emergency dispatch.  As the AJ correctly held, Agency provided video footage, tracking data, and 

testimony during the Trial Board Hearing that established that Employee stopped at Chic-fil-A 

instead of proceeding directly to the dispatched location.18  This Board agrees that the record is 

replete with evidence to support the neglect of duty charge.19   

 

Penalty 

 In determining the appropriateness of an agencyôs penalty, OEA has consistently relied on 

Stokes v. District of Columbia, 502 A.2d 1006 (D.C. 1985).20  According to the Court in Stokes, 

OEA must decide whether the penalty was within the range allowed by law, regulation, and any 

applicable table of penalties; whether the penalty is based on relevant factors; and whether there 

is clear error of judgment by the agency.  The D.C. Court of Appeals in Stokes reasoned that when 

assessing the appropriateness of a penalty, this Office is not to substitute its judgment for that of 

the Agency, but it should ensure that ñmanagerial discretion has been legitimately invoked and 

properly exercised.ò  As a result, OEA has repeatedly held that the primary responsibility for 

managing and disciplining an agency's work force is a matter entrusted to the agency, not this 

Office.21 

 

As it relates to the penalty, DPM § 1619.1 provides that the range of penalties for the first 

offense of Neglect of Duty is reprimand to removal.  Accordingly, Agencyôs decision to terminate 

Employee was within the range allowed by the applicable Table of Penalties.  Thus, the AJôs 

decision is based on substantial evidence.   

 
18 Initial Decision, p. 26 (February 18, 2025).   
19 Fire Trial Board Hearing, p. 31-35, 72; Exhibits # 2, 9 (video footage), 20, and 21 (September 7, 2023).   
20 Anthony Payne v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0054-01, Opinion and Order on 

Petition for Review (May 23, 2008); Dana Washington v. D.C. Department of Corrections, OEA Matter 1601-0006-

06, Opinion and Order on Petition for Review (April 3, 2009), Ernest Taylor v. D.C. Emergency Medical Services, 

OEA Matter No. 1601-0101-02, Opinion and Order on Petition for Review (July 21, 2007); Larry Corbett v. D.C. 

Department of Corrections, OEA Matter No.1601-0211-98, Opinion and Order on Petition for Review (September 5, 

2007); Monica Fenton v.  D.C. Public Schools, OEA Matter No. 1601-0013-05, Opinion and Order on Petition for 

Review (April 3, 2009); Robert Atcheson v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0055-06, 

Opinion and Order on Petition for Review (October 25, 2010); and Christopher Scurlock v. Alcoholic Beverage 

Regulation Administration, OEA Matter No. 1601-0055-09, Opinion and Order on Petition for Review (October 3, 

2011). 
21 Huntley v. Metropolitan Police Department, OEA Matter No. 1601-0111-91, Opinion and Order on Petition for 

Review (March 18, 1994); Hutchinson v. District of Columbia Fire Department and Emergency Medical Services, 

OEA Matter No. 1601-0119-90, Opinion and Order on Petition for Review (July 2, 1994); Butler v. Department of 

Motor Vehicles, OEA Matter No. 1601-0199-09 (February 10, 2011); Holland v. D.C. Department of Corrections, 

OEA Matter No. 1601-0062-08 (April 25, 2011); and Employee v. Department of Transportation, OEA Matter No. 

1601-0049-20, Opinion and Order on Petition for Review (May 30, 2024).  
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As for the consideration of relevant factors, OEA has relied on Love v. Department of 

Corrections, OEA Matter No. 1601-0034-08R11 (August 10, 2011), which provides the following: 

[OEA's] role in this process is not to insist that the balance be struck 

precisely where the [OEA] would choose to strike it if the [OEA] were 

in the agency's shoes in the first instance; such an approach would fail 

to accord proper deference to the agency's primary discretion in 

managing its workforce. Rather, the [OEA's] review of an agency-

imposed penalty is essentially to assure that the agency did 

conscientiously consider the relevant factors and did strike a 

responsible balance within tolerable limits of reasonableness. Only if 

the [OEA] finds that the agency failed to weigh the relevant factors, or 

that the agency's judgment clearly exceeded the limits of 

reasonableness, is it appropriate for the [OEA] then to specify how the 

agency's decision should be corrected to bring the penalty within the 

parameters of reasonableness. (citing Douglas v. Veterans 

Administration, 5 M.S.P.R. 313, 5 M.S.P.R. 280 (1981)). 

 

Furthermore, in Barry v. Department of Public Works, OEA Matter No. 1601-0083-14, 

Opinion and Order on Petition for Review (July 11, 2017) (citing Holland v. Department of 

Corrections, OEA Matter No. 1601-0062-08, Opinion and Order on Petition for Review 

(September 17, 2012), the OEA Board held that an Agencyôs penalty decision will not be reversed 

unless it failed to consider relevant factors, or the imposed penalty constitutes an abuse of 

discretion.  The record clearly provides evidence that Agency considered relevant factors in this 

case.  In its final decision, Agency outlined that it considered Douglas factors 1, 3, 4, 6, 8, 9, and 

10.22  Thus, all relevant factors were considered by Agency when imposing its penalty, and there 

was no clear error of judgment.   

 

Conclusion 

 Agency had cause for the Neglect of Duty charge against Employee.  Termination was 

within the range of penalty for the charge, and Agency considered all relevant factors before 

imposing the penalty.  Accordingly, Employeeôs Petition for Review is denied.  

 

 

 

 

 

 

 

 

 

 

 

 

 
22 D.C. Fire and Emergency Medical Services Department Answer to Employee Petition for Appeal, p. 13-16 

(December 15, 2023).   
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ORDER 

 

Accordingly, it is hereby ORDERED that Employeeôs Petition for Review is DENIED. 

 

FOR THE BOARD:  

 

____________________________________  

Dionna Maria Lewis, Chair  

 

 

____________________________________ 

Arrington L. Dixon 

 

        

       ___________________________________  

       Lashon Adams 

 

 

       ____________________________________ 

       Jeanne Moorehead 

 

 

       ____________________________________ 

       Pia Winston 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Either party may appeal this decision on Petition for Review to the Superior Court of the District 

of Columbia.  To file a Petition for Review with the Superior Court, the petitioning party should 

consult Superior Court Civil Procedure Rules, XV. Agency Review, Rule 1.                 
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

____________________________________       

In the Matter of:    ) 

      ) 

EMPLOYEE1      ) 

 Employee     ) OEA Matter No. 1601-0034-22R23  

         v.      )  

      ) Date of Issuance: August 7, 2025 

D.C. DEPARTMENT    ) 

OF CORRECTIONS,    ) 

 Agency    ) 

____________________________________) 

 

OPINION AND ORDER 

ON REMAND 

 

 This matter was previously before the Board. Employee worked as an Operations Research 

Analyst with the Department of Corrections (ñAgencyò). On September 2, 2021, Employee 

received a Fifteen-Day Advance Written Notice of Proposed Removal based on charges of failure 

to meet established performance standards; negligence, including the careless failure to comply 

with rules, regulations, written procedures, or proper supervisory instructions;2 and violation of 

Section 3300.1E of the Employee Code of Ethics and Conduct. Specifically, Agency alleged that 

Employee failed to meet the performance standards established in a May 24, 2021, Performance 

Improvement Plan (ñPIPò). The effective date of her termination was December 3, 2021.3 

 

An OEA Administrative Judge (ñAJò) was assigned to the matter in May of 2022. After 

reviewing the partiesô legal briefs, the AJ issued an Initial Decision on May 17, 2023. First, she 

held that Agency violated Chapter 6-B, Section § 1410.5 of the D.C. Municipal Regulations 

(ñDCMRò) because it failed to establish that Employee received written notice of the PIP results 

within ten business days following the completion of the PIP evaluation period. According to the 

AJ, Agency did not satisfy its obligation under § 1410.5 until September 10, 2021, when Employee 

admitted to receiving the PIP results at her home address while she was on approved leave. Further, 

she concluded that Agencyôs error was reversible since the mandatory language of DCMR § 

1410.11 provides that whenever an immediate supervisor or a reviewer fails to issue a written 

decision within the specified time period outlined in DCMR § 1410.5, the employee shall be 

 
1 Employeeôs name was removed from this decision for the purposes of publication on the Office of Employee 

Appealsô website.   
2 See 6-B District of Columbia Municipal Regulations (ñDCMRò) ÄÄ1607.2(d)(1) and (2). 
3 Agencyôs Answer to Petition for Appeal (February 22, 2022). 
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deemed to have met the requirements of the PIP.4 

 

Next, the AJ held that assuming arguendo Agency complied with DCMR § 1410.5, it 

nonetheless violated § 1410.3 because Employee was never informed of the duration of her PIP. 

Finally, the AJ held that Agency violated DCMR § 1410.2 by placing Employee on a PIP based 

on her Fiscal Year (ñFYò) 2020 work performance, and not her then-current performance (FY21). 

Thus, she determined that Agency lacked cause to discipline Employee because of its various 

violations of DCMR § 1410. Consequently, Employee was ordered to be reinstated with back pay 

and benefits lost as a result of the termination action.5 

 

Agency disagreed with the Initial Decision and filed a Petition for Review and a 

Memorandum in Support of Petition for Review with the OEA Board on June 21, 2023.6 Employee 

subsequently filed a Motion for Summary Affirmance in Support of Denying Agencyôs Petition 

for Review on July 6, 2023. On September 7, 2023, the Board issued an Opinion and Order on 

Petition for Review. It denied Agencyôs request for relief as to the AJôs denial of its motion to 

dismiss for timeliness and its request to reopen discovery. However, the matter was remanded to 

the AJ to conduct an evidentiary hearing because  the Board concluded that there were contested 

facts related to whether Agency followed the procedures established in DCMR § 1410.7 

 

The AJ subsequently held a status conference on October 7, 2023, to discuss the issues 

identified in the Boardôs remand order.8 On November 1, 2023, the AJ issued an order convening 

an evidentiary hearing, outlining the issues to be determined as follows: whether Agency complied 

with the notice requirement provided in District Personnel Manual (ñDPMò) Ä 1410.5; whether 

the ePerformance Frequently Asked Questions page located on the District of Columbia Human 

Resources website provided binding legal authority as to DPM § 1410.3; whether Employee was 

apprised of the ending date of the PIP prior its start date; whether Agency had cause to discipline 

Employee; and if so, whether the penalty was appropriate under District law.9 An evidentiary 

hearing was held on October 17, 2024, wherein the parties presented documentary and testimonial 

evidence in support of their positions. 

 

The AJ issued an Initial Decision on Remand on February 13, 2025. First, she held that 

Agency failed to timely notify Employee of the results of her PIP as mandated by DCMR § 1410.5. 

She explained that the results of the PIP, which concluded on August 22, 2021, were required to 

be received by Employee within ten business days, or no later than September 3, 2021. While 

Agency mailed its notice of the PIP results to Employee via U.S. Postal Service Express Mail on 

September 2, 2021, the AJ nonetheless found that Agencyôs notice was deficient. She reasoned 

that Employee did not receive the physical mailing of the PIP results until September 10, 2021; 

there was no confirmation of a signature receipt on the notice; and Agency failed to provide this 

 
4 Initial Decision (May 17, 2023). 
5 Id. 
6 Petition for Review (June 21, 2023) and Agencyôs Memorandum in Support of Petition for Review (June 26, 2023). 

Agencyôs initial filing requested an extension of time in which to file a supporting memorandum. In response, 

Employee filed an opposition to Agencyôs request on June 22, 2023, requesting that Agency be denied an extension 

of time to file a supporting brief. 
7 Opinion and Order on Petition for Review (September 7, 2023). 
8 Status Conference Order (September 25, 2023). 
9 Order Convening an Evidentiary Hearing (November 1, 2024). 
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Office with a copy of the certificate of service evincing proof of delivery.10 

  

Next, the AJ held that Agency violated DCMR § 1410.2 by placing Employee on a PIP 

based on her FY20 performance and not her FY21 performance. Additionally, she concluded that 

Agency was not required to apprise Employee of the ending date of the PIP and ruled that Agency 

was within its discretion to end the PIP on the ninetieth day in accordance with DCMR § 1410.3. 

Contrary to her initial ruling, on remand, the AJ found that there was substantial evidence in the 

record to establish that Employee did not meet the performance requirements of the PIP; therefore, 

Agency had cause to initiate the termination action in accordance with DCMR § 1410.12. While 

finding that the termination action was taken for cause, the AJ nonetheless opined that Agencyôs 

error related to § 1410.5 was reversible because Employee did not receive the PIP results within 

the ten-day mandatory deadline. Thus, she concluded that she could not be disciplined pursuant to 

6-B DCMR §§ 1607.2(d)(1) and (2) and Section 3300.1E of Agencyôs Policy and Procedures. 

Consequently, Employeeôs termination remained reversed.11 

  

Agency sought review of the Initial Decision on Remand with the OEA Board on March 

20, 2025. It argues that the AJ erred in finding that it failed to timely issue the results of Employeeôs 

PIP. Agency submits that because DCMR § 1410.5 only addresses when a written decision must 

be issued, without reference to when it must be received, the date on which the decision was 

physically received by Employee was irrelevant. Agency maintains that its September 2, 2021, 

mailing to Employee satisfied the notice requirements set forth in the PIP regulations. Moreover, 

it notes that the only reason that Employee did not receive the notice on the same day that the PIP 

results were issued was because she was on approved leave beginning on September 1, 2021.12  

 

According to Agency, the AJ also erred in finding that it violated DCMR § 1410.2 since 

its compliance with this subsection was not an issue presented to the AJ on remand, and because 

OEA lacks the jurisdiction to review whether an employee was rightfully placed on a PIP. Agency 

avers that prior to the evidentiary hearing, the AJ framed one of the remanded issues as whether 

Agency violated DCMR § 1410.3, but after the hearing, instead found that Agency violated § 

1410.2, which was an error. Alternatively, it suggests that even if the AJ was permitted to 

adjudicate this issue, the record supports that Dr. Chakraborty, Employeeôs supervisor, was 

authorized to make the decision to place her on a PIP. It lastly claims that the AJ erroneously relied 

on evidence that was not admitted during the evidentiary hearing, namely the ePerformance 

Frequently Asked Questions (ñFAQsò) section for Performance Improvement Plans on the D.C. 

Human Resources website. Therefore, Agency requests that the Initial Decision on Remand be 

reversed or remanded.13 

  

Employee filed a response to Agencyôs petition on April 2, 2025. She asserts that the AJ 

did not err or exceed her authority in referencing DCMR § 1410.2, rather than § 1410.3, in the 

Initial Decision on Remand. According to her, Agency had the opportunity to address this 

inconsistency prior to the closing of the record. Employee  maintains that the AJ was within her 

discretion to decide whether Agency properly placed her on a PIP in accordance with § 1410.2. 

 
10 Initial Decision on Remand (February 13, 2025). 
11 Id. 
12 Agencyôs Petition for Review (March 20, 2025). 
13 Id. 
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She further submits that the AJ correctly found that the PIP was not a result of her 

underperformance in FY21, and she opines that the PIP was unjustified because Agency could not 

prove any performance deficiencies prior to the adverse action. As a result, Employee asks that 

Agencyôs petition be denied.14 

 

DCMR § 1410.5 

 

On remand, the AJ held that Agency violated DCMR § 1410.5 because the results of the 

PIP, which concluded on August 22, 2021, were required to be delivered to Employee within ten 

business days, or no later than September 3, 2021. Thus, she opined that Employeeôs receipt of the 

notice on September 10, 2021, was untimely and violated the mandatory nature of DCMR § 

1410.5. Pertinent to this Boardôs analysis are DCMR §§ 1410.5 and 1410.11, which collectively 

provide the following: 

1410.5: ñ[w]ithin ten (10) business days after the end of the PIP 

period, the employeeôs immediate supervisor or, in the absence of 

the employeeôs immediate supervisor, the reviewer, shall issue a 

written decision to the employee as to whether the employee has met 

or failed to meet the requirements of the PIP.ò   

 

1410.11: ñ[w]henever an immediate supervisor or, in the absence of 

the immediate supervisor, a reviewer, fails to issue a written 

decision within the specified time period as provided in Subsections 

1410.5 or 1410.9, the employee shall be deemed to have met the 

requirements of the PIP.ò  

 

In D.C. Depôt of Health v. D.C. Office of Employee Appeals, No. 20-CV-655 (April 28, 

2022), the District of Columbia Court of Appeals addressed the mandatory nature of DCMR § 

1410.6 ï a predecessor regulation to § 1410.11 ï as it applied to the agencyôs failure to comply 

with the ten-day deadline for issuing results of a PIP.15 The Court determined that the employee 

was placed on what the agency purported to be a 101-day PIP. It then notified the employee of his 

termination six days after that period concluded, or on day 107 after the PIP began. The Court 

agreed with OEAôs findings that a plain reading of the regulations provided that the employeeôs 

PIP could not extend beyond the ninetieth day from its start date; a written determination regarding 

whether the employee had met the PIP requirements was ñdueò no later than ten days following 

the conclusion of the PIP; and because no determination was ñissuedò by that date, the regulations 

provided that the employee was deemed to have met the PIP requirements.  

 

The Court reasoned that DCMR § 1410.5 imposed an unquestionably a mandatory deadline 

because DCMR § 1410.6 ñspecified the consequences for failing to issue a written decision within 

the specified time period: the employee is deemed to have met the PIP requirements.ò16 It went on 

 
14 Employeeôs Answer to Agencyôs Petition for Review (April 2, 2025). 
15 The District amended its regulations concerning PIPs in 2019. See 66 D.C. Reg. 005868 (May 10, 2019). The 

Courtôs ruling refers to the 2017 regulations, which were in effect at the time of the employeeôs termination 
16 D.C. Depôt of Health v. D.C. Office of Employee Appeals at p. 11. See Thomas v. Barry, 729 F.2d 1469 (D.C. Cir. 

1984)(holding that ñ[t]he general rule is that ó[a] statutory time period is not mandatory unless it both expressly 

requires an agency or public official to act within a particular time period and specifies a consequence for failure to 
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to explain that ñthe ten-day notification period in the regulations makes sense when read in tandem 

with the ninety-day cap on PIPs. Together, those two provisions ensure that no employee will be 

subjected to an unduly protracted PIP or be left to worry about their fate for more than 100 days 

after its inception.ò17 Accordingly, the Court in D.C. Depôt of Health v. D.C. Office of Employee 

Appeals has held that there is a ñmaximum 100-day PIP-plus-determination period provided by 

the regulations.ò18 

 

DCMR § 1410 is silent as it relates to service of the results of a PIP. However, within this 

context, this Board construes ñissuedò to mean that a document, notice, or item has been provided 

by the employer. The distinction between ñissuedò and ñreceivedò is significant, as ñissuedò 

focuses on the employerôs action; whereas, ñreceivedò confirms the employeeôs actual possession 

or acknowledgement of the item. Therefore, it follows that the term ñissued to employeeò must 

evaluate whether the employer has fulfilled its duty by providing the particular document or notice. 

Moreover, the language utilized in D.C. Depôt of Health v. D.C. Office of Employee Appeals supra 

provides us with guidance related to § 1410.5, as the Court evaluated the timeline within which a 

ñpublic official must actò to issue the results of the PIP. (emphasis added). The Court also 

determined that the regulations allow in total 100 days for a PIP and a written determination ñto 

be completed.ò (emphasis added). Accordingly, this Board concludes that the target of determining 

compliance with DCMR ÄÄ 1410.5 is based on an assessment of the agencyôs actions and not the 

employeeôs receipt of the notice. 

 

In this case, Employeeôs PIP evaluation period was from May 24, 2021, to August 22, 

2021. Therefore, the duration of the PIP was ninety days, in compliance with DCMR § 1410.3.19 

Pursuant to DCMR § 1410.5, Agency was then required to issue a written decision of the outcome 

of the PIP ñ[w]ithin ten (10) business days after the end of the PIP period.ò Ten business days from 

August 22, 2021, is September 3, 2021. Employee was on approved leave status at the time Agency 

distributed its findings. As a result, Agency issued a Fifteen-Day Advance Notice of Proposed 

Removal to Employee on September 2, 2021, via U.S. Postal Service, Priority Mail Express.20 

Included with the notice were the results of Employeeôs failed PIP.21 The mailing was accepted by 

the Post Service at 11:17 a.m. on September 2, 2021, and the scheduled delivery date on the 

envelope was September 3, 2021. The notice discussed in detail the reasoning as to why Employee 

failed the standards identified in her PIP and identified the basis for the proposed removal action. 

Since the results of the PIP were issued by the tenth business day following the conclusion of the 

PIP evaluation period, Agency did not violate the mandatory restraints imposed by DCMR § 

1410.5.  

 

 
comply with the provisionò). See also Office of the Attorney General v. D.C. Office of Employee Appeals, No. 20-CV-

0482 (May 23, 2023)(affirming the mandatory nature of § 1410.5 because § 1410.6 specifies the consequences for 

failing ñto issue a written decision within the specified time periodò). 
17 District of Columbia Depôt of Health v. D.C. Office of Employee Appeals at p. 11. 
18 Id. at p. 14. 
19 Under Section 1410.3, ña PIP issued to an employee shall last for a period of thirty (30) to ninety (90) days. 
20 DCMR Ä 1410.7 provides that: ñThe written decision may serve as a notice of proposed reassignment, reduction in 

grade, or removal and be provided to the employee when the decision complies with the provisions of Chapter 16. 

Alternatively, the agency may issue a written decision and subsequently issue a separate notice of proposed 

reassignment, reduction in grade or removal.ò 
21 Agencyôs Evidentiary Hearing Exhibit 27.  
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Based on the foregoing, this Board concludes that the PIP-plus-determination period for 

Employee totaled 100 days. This duration is not inapposite with the parameters established in D.C. 

Depôt of Health v. D.C. Office of Employee Appeals. While the AJ relied on the testimony of 

Human Resource Specialist, Philip Mancini, who testified that the regulations required receipt by 

Employee of the notice within ten days, nothing in the language, context, or background of § 

1410.5 suggests a different construction of the regulation. We believe that if the D.C. Council 

intended receipt by the employee as a prerequisite to satisfying § 1410.5, it would have stated such.  

 

As the AJ held, Employee failed the requirements of the PIP; therefore, Agency established 

cause to reassign, reduce in grade, or remove her in accordance with DCMR § 1410.12.22 However, 

this Board finds that the AJ erred in determining that Agency violated DCMR § 1410.5 by failing 

to issue the results of the PIP in a timely manner. For this reason, we must reverse her ruling on 

this issue, and we conclude that Agency has satisfied the procedural requirement outlined in 

DCMR § 1410.5.  

DCMR § 1410.2 

 

The AJ also held that Agency violated DCMR § 1410.2 by placing Employee on a PIP 

based on her work performance for the previous fiscal year and not her then-current FY21 

performance. In support thereof, the AJ relied on the FAQs for Performance Improvement Plans 

as well as Dr. Chakrabortyôs testimonial and documentary evidence. According to the AJ, Dr. 

Chakrabortyôs May 24, 2021, written statement concerning Employeeôs performance was more 

credible than her testimony provided during the evidentiary hearing because her previous 

statement was captured in real time; whereas, the hearing testimony occurred more than three years 

after the PIP at issue was conducted.  

 

While the AJ determined that Employeeôs placement on a PIP based on the previous fiscal 

yearôs performance constituted a reversible error, we find that her analysis and conclusion do not 

support a violation of DCMR § 1410.2. The regulation provides the following as it relates to the 

purpose of a PIP:  

ña PIP is designed to facilitate constructive discussion 

between an employee and his or her immediate supervisor to 

clarify areas of work performance that must be improved. 

Once the areas for improvement have been identified, the 

PIP provides the employee the opportunity to demonstrate 

improvement in those areas and his or her ability to meet the 

specified performance expectations.ò 

 

Contrary to the AJôs assessment, this subsection does not govern when or if an employee may be 

placed on a PIP. Section 1410.2 only provides guidance as to the overall purpose of a PIP and its 

goals for employees who are placed on this performance tool. There is no language contained 

within this subsection that directs agency action, nor is there any language to indicate that an 

agency could commit a reversible procedural or substantive error in its application. Additionally, 

 
22 Section 1410.12 provides ñ[w]henever an employee fails to meet the requirements of a PIP[,] and it results in a 

reassignment, reduction in grade, or termination action as specified in Subsections 1410.6(b) or 1410.10, the action 

taken against a Career Service employee or an Educational Service employee in the Office of the State Superintendent 

of Education shall comply with Chapter 16.ò 
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there is no evidentiary proof that the FAQ section relied upon by the AJ imposed a binding legal 

authority as it relates to the guidance provided in DCMR § 1410.2. As a result, we conclude that 

the AJôs findings on this issue are not based on substantial evidence. 

 

Moreover, the Agencyôs compliance with DCMR § 1410.2 was not one of the issues 

identified to be adjudicated on remand.23 As it relates to whether Agency erroneously placed 

Employee on a PIP based on her work performance during the previous fiscal year, the AJ outlined 

the issue to be adjudicated as ñwhether the ePerformance Frequently Asked Page on the District 

of Columbia Human Resources website provided binding legal authority as to [DCMR] § 1410.3.ò 

(emphasis added). Under Section 1410.3, ña PIP issued to an employee shall last for a period of 

thirty (30) to ninety (90) days and must: (a) Identify the specific performance areas that require 

improvement; and (b) Provide concrete, measurable action steps the employee can take to improve 

in those areas.ò The AJ found that Agency did in fact comply with DCMR § 1410.3, and she ruled 

that Agency was not required to apprise Employee of the PIP end date. Finally, there is no statute, 

regulation, or case law to support a finding that OEA may review an agencyôs initial decision to 

place an employee on a PIP.24 Accordingly, we find that Agency did not violate DCMR §§ 1410.2 

or 1410.3. 

 

Penalty 

While finding that Agency established cause to initiate the adverse action in this matter, 

the AJ concluded that because Agency did not comply with DCMR § 1410.5, it could not discipline 

Employee pursuant to 6-B DCMR §§ 1607.2(d)(1) and (2) and Agencyôs Policy and Procedures, 

Section 3300.1E. However, as previously stated, this Board reverses her findings as to DCMR §§ 

1410.5 and 1410.2; hence, a review of the penalty is appropriate. Concerning Agencyôs selection 

of the imposed penalty, OEA has consistently relied on Stokes v. District of Columbia, 502 A.2d 

1006 (D.C. 1985).25 According to the Court in Stokes, OEA must decide whether the penalty was 

within the range allowed by law, regulation, and any applicable table of penalties; whether the 

penalty is based on relevant factors; and whether there is clear error of judgment by the agency.26 

 
23 See Order Convening Evidentiary Hearing at pp. 1-2. The issues outlined by the AJ on remand were: whether 

Agency complied with the notice requirement provided in District Personnel Manual (ñDPMò) Ä 1410.5; whether the 

ePerformance Frequently Asked Page on the District of Columbia Human Resources website provided binding legal 

authority as to DPM § 1410.3; whether Employee was apprised of the ending date of the PIP prior its start date; 

whether Agency had cause to discipline Employee; and if so, whether the penalty was appropriate under District law. 
24 According to Chapter 6-B of the District of Columbia Municipal Regulation (ñDCMRò), Section 604.1, this Office 

has jurisdiction in matters involving District government employees appealing a final agency decision affecting: (a) 

A performance rating resulting in removal; (b) An adverse action for cause that results in removal, reduction in grade, 

or suspension for 10 days or more; or (c) A reduction-in-force; or (d) A placement on enforced leave for ten (10) days 

or more. 
25 Anthony Payne v. D.C Metropolitan, OEA Matter No. 1601-00540-01, Opinion and Order on Petition for Review 

(May 23, 2008); Dana Washington v. D.C. Department of Corrections, OEA Matter 1601-0006-06, Opinion and 

Order on Petition for Review (April 3, 2009), Ernest Taylor v. D.C. Emergency Medical Services, OEA Matter No. 

1601-0101-02, Opinion and Order on Petition for Review (July 21, 2007); Larry Corbett v. D.C. Department of 

Corrections, OEA Matter No.1601-0211-98, Opinion and Order on Petition for Review (September 5, 2007); Monica 

Fenton v. D.C. Public Schools, OEA Matter No. 1601-0013-05, Opinion and Order on Petition for Review (April 3, 

2009); Robert Atcheson v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0055-06, Opinion and Order 

on Petition for Review (October 25, 2010); and Christopher Scurlock v. Alcoholic Beverage Regulation 

Administration, OEA Matter No. 1601-0055-09, Opinion and Order on Petition for Review (October 3, 2011).  
26 The D.C. Court of Appeals in Stokes reasoned that when assessing the appropriateness of a penalty, this Office is 

not to substitute its judgment for that of the Agency, but it should ensure that ñmanagerial discretion has been 

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009356



                                                                                                         Opinion and Order on Remand 

OEA Matter No. 1601-0034-22R23 

Page 8 

A first offense of negligence under 6-B DCMR §1607.2(d)(1) carries a penalty of counseling to 

removal. A first offense of deliberate or malicious refusal to comply with rules, regulations, written 

procedures or proper supervisory instructions pursuant to 6-B DCMR §1607.2(d)(2) carries a 

penalty of a three-day suspension to removal. Agency in this case has performed a thorough 

analysis of the relevant Douglas factors,27 and there is no indication that management has abused 

its managerial discretion in selecting the penalty of termination. Since both of the identified 

charges permit termination upon the first offense, this Board finds that Agency was within its 

authority to remove Employee based on her failure to meet the standards established in her PIP. 

Based on the foregoing, we must reverse the Initial Decision on Remand and uphold Agencyôs 

termination action. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
legitimately invoked and properly exercised.ò As a result, OEA has previously held that the primary responsibility for 

managing and disciplining an agency's work force is a matter entrusted to the agency, not this Office. Huntley v. 

Metropolitan Police Department, OEA Matter No. 1601-0111-91, Opinion and Order on Petition for Review (March 

18, 1994); Hutchinson v. District of Columbia Fire Department and Emergency Medical Services, OEA Matter No. 

1601-0119-90, Opinion and Order on Petition for Review (July 2, 1994); Butler v. Department of Motor Vehicles, 

OEA Matter No. 1601-0199-09 (February 10, 2011); and Holland v. D.C. Department of Corrections, OEA Matter 

No. 1601-0062-08 (April 25, 2011). Specifically, OEA held in Love v. Department of Corrections, OEA Matter No. 

1601-0034-08R11 (August 10, 2011), that selection of a penalty is a management prerogative that is not subject to the 

exercise of discretionary disagreement by this Office. 
27 The factors are provided in the matter Douglas v. Veterans Administration, 5 M.S.P.R. 313 (1981). The court held 

that an agency should consider the following when determining the penalty of adverse action matters: 1) the nature 

and seriousness of the offense, and its relation to the employeeôs duties, position, and responsibilities including 

whether the offense was intentional or technical or inadvertent, or was committed maliciously or for gain, or was 

frequently repeated; 2) the employeeôs job level and type of employment, including supervisory or fiduciary role, 

contacts with the public, and prominence of the position; 3) the employeeôs past disciplinary record; 4) the employeeôs 

past work record, including length of service, performance on the job, ability to get along with fellow workers, and 

dependability; 5) the effect of the offense upon the employeeôs ability to perform at a satisfactory level and its effect 

upon supervisorsô confidence in employeeôs ability to perform assigned duties; 6) consistency of the penalty with 

those imposed upon other employees for the same or similar offenses; 7) consistency of the penalty with any applicable 

agency table of penalties; 8) the notoriety of the offense or its impact upon the reputation of the agency; 9) the clarity 

with which the employee was on notice of any rules that were violated in committing the offense, or had been warned 

about the conduct in question; 10) potential for the employeeôs rehabilitation; 11) mitigating circumstances 

surrounding the offense such as unusual job tensions, personality problems, mental impairment, harassment, or bad 

faith, malice or provocation on the part of others involved in the matter; and 12) the adequacy and effectiveness of 

alternative sanctions to deter such conduct in the future by the employee or others. 
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ORDER 

 

Accordingly, it is hereby ORDERED that Agencyôs Petition for Review is GRANTED. 

The Initial Decision on Remand is REVERSED; therefore, Employeeôs termination is UPHELD.  

 

 

FOR THE BOARD:  

 

____________________________________  

Dionna Maria Lewis, Chair  

 

 

____________________________________ 

Arrington L. Dixon 

 

        

       ___________________________________  

       Lashon Adams 

 

 

       ____________________________________ 

       Jeanne Moorehead 

 

 

       ____________________________________ 

       Pia Winston 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Either party may appeal this decision on Petition for Review to the Superior Court of the District 

of Columbia.  To file a Petition for Review with the Superior Court, the petitioning party should 

consult Superior Court Civil Procedure Rules, XV. Agency Review, Rule 1.                 
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

____________________________________ 

In the Matter of:  ) 

    ) 

EMPLOYEE1,  ) OEA Matter No. 1601-0049-23  

 Employee  ) 

v.  ) Date of Issuance: July 18, 2025 

    ) 

D.C. PUBLIC SCHOOLS,   ) 

 Agency   ) MONICA DOHNJI, Esq. 

   ) Senior Administrative Judge 

______________________________________ ) 

Thomas Eiler, Esq., Employee Representative 

Lynette Collins, Esq., Agency Representative        

 

INITIAL DECISION 

 

INTRODUCTION AND PROCEDURAL HISTORY 

 

 On July 7, 2023, Employee filed a Petition for Appeal with the Office of Employee Appeals 

(ñOEAò) contesting the D.C. Public Schoolsô (ñDCPSò or ñAgencyò) decision to terminate his 

position as an Instructional Superintendent, Office of Secondary Schools, effective June 16, 2023. 

OEA issued a Request for Agencyôs Answer to Employeeôs Petition for Appeal on July 10, 2023. 

Thereafter, on July 14, 2023, Agency filed its Motion to Dismiss and Answer wherein, it stated 

that OEA lacked jurisdiction over Employeeôs Petition for Appeal because Employeeôs 

appointment was without tenure, thus, he was classified as an óat-willô employee.2 

This matter was initially assigned to Administrative Judge (ñAJò) Lois Hochhauser. On 

July 19, 2023, AJ Hochhauser issued an Order directing Employee to address the jurisdiction issue 

raised by Employee in its Motion to Dismiss. On July 24, 2023, Employee filed Employeeôs 

Opposition to Agencyôs Motion to Dismiss citing that although his position was without tenure, 

OEA has jurisdiction over his appeal because he was removed from Agency as a result of an 

adverse action for cause.3 Agency filed a Sur-reply on August 4, 2023, wherein, it restated that 

because Employeeôs appointment was without tenure, Employee was óat-willô during his time of 

 
1 Employeeôs name was removed from this decision for the purposes of publication on the Office of Employee 

Appealsô website. 
2 Agencyôs Motion to Dismiss and Answer (July 14, 2023). 
3 Employeeôs Opposition to Agencyôs Motion to Dismiss (July 24, 2023). 
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employment and separation from Agency. Agency also included Employeeôs Standard Form 50 ï 

Notification of Personnel Action (ñSF-50ò) in support of its assertion.4  

On February 13, 2024, AJ Hochhauser issued an Order wherein, she stated that ñthe AJ has 

carefully reviewed the submissions and undertaken some research. She found support for Agencyôs 

position that Employee held an at-will position and could be terminated for good cause, bad cause 

or no cause. However, she has also found support for Employeeôs position that if Agency fails to 

meet the notice and evaluation requirement of D.C. Code, § 1-608.01a(b)(2)(C)(ii) before 

terminating an employee, this Office may determine it has jurisdiction to hear the appeal.ò 

Accordingly, AJ Hochhauser directed the parties to submit additional briefs on jurisdiction. 

Agency filed a Response to the Administrative Law Judgeôs Inquiry on March 20, 2024, citing 

that the decision to terminate Employee was properly invoked pursuant to D.C. Code, § 1-

608.01a(2)(b)(2)(D)(v). Agency argued that OEA must determine if Employee was an óat-willô 

employee and that OEA has long and consistently held that it did not have jurisdiction over óat-

willô employees.5  Employee filed his Supplemental Brief on March 22, 2024, arguing that OEA 

has jurisdiction over the current matter because he suffered an adverse action from his wrongful 

terminated for cause.6 Employee asserted that he was not an óat-willô Employee, but, if this Office 

concludes that he was an óat-willô employee, this Office should retain jurisdiction because he was 

removed for cause and such action falls within the statutory and regulatory strictures of OEA.7 

AJ Hochhauser issued another Order on May 28, 2024, scheduling óOral Argumentô for 

June 26, 2024. This Order also required the parties to submit ña list of precedent, statute, etc. that 

it considers as significant support for its position, by é June 19, 2024.ò Employee submitted the 

requested list on June 20, 2024. On June 25, 2024, AJ Hochhauser issued an Order continuing the 

scheduled Oral Argument to June 27, 2024. Both parties were present for the Oral Argument. On 

June 28, 2024, AJ Hochhauser issued a Summary of Proceedings and Order wherein, she provided 

a summary of the partiesô oral argument. This Order also noted that Employee filed a similar case 

against Agency at the U.S. District Court for the District of Columbia (ñU.D. District Courtò) after 

he filed the instant appeal with OEA. AJ Hochhauser required the parties in this current Order to 

submit briefs in support of why the appeal before OEA should not be Stayed pending the outcome 

of the U.S. District Court case. On July 18, 2024, Agency filed its brief objecting to the OEA 

matter being stayed pending the outcome of the U.S. District Court decision, noting that it would 

be prejudicial to Agency. Agency further argued that the appeal before OEA should be dismissed 

based on the premise that Employee filed a complaint in the U.S. District Court. Employee also 

filed his brief on July 19, 2024, requesting that the matter before OEA be stayed throughout the 

pendency of the judicial proceeding. 

On September 3, 2024, AJ Hochhauser issued another Order staying the OEA matter, 

pending the outcome of the judicial proceeding. This Order also required the parties to file monthly 

status reports, beginning October 1, 2024, and include any filings or issuance from the U.S. District 

Court that could impact the decision to stay the matter before OEA. On December 3, 2024, AJ 

Hochhauser issued another Order noting that the parties failed to submit the status reports as 

 
4 Agencyôs Sur-Reply (August 4, 2023). 
5 Agencyôs Response to Administrative Law Judgeôs Inquiry (March 20, 2024). 
6 Employeeôs Supplemental Brief (March 22, 2024).  
7 Id. 
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required in the September 3, 2024, Order. She advised the parties that their failure to submit the 

required status report was considered a failure to comply with OEA Rule 624, and this could result 

in the imposition of sanctions. Thereafter, Employee filed Status Reports on December 6, 2024, 

January 2, 2025, February 7, 2025, and March 10, 2025. On March 14, 2025, Employee filed a 

Motion to Lift Stay and to Compel.  

AJ Hochhauser issued an Order on March 28, 2025, granting Employeeôs Motion to Lift 

Stay and ordered Agency to fully comply with Employeeôs discovery requests by May 1, 2025. 

This Order also required Agency to respond to Employeeôs Motion to Lift Stay by April 18, 2025. 

Agency filed a Response to the ALJôs March 28, 2025 Order on April 9, 2025, citing that it had 

no objections to the stay being lifted. On April 15, 2025, Agency filed a Sur Reply to Employeeôs 

Opposition to Agencyôs Motion to Dismiss, reiterating that Employee was an óat-willô employee, 

therefore, OEA lacks jurisdiction over the current matter. On April 21, 2025, AJ Hochhauser 

issued an Order lifting the stay. This Order also noted that Employee via email to AJ Hochhauser, 

objected to the admission of Agencyôs April 15, 2025, Sur reply to Employeeôs Opposition to 

Agencyôs Motion to Dismiss. AJ Hochhauser admitted this filing and provided Employee with an 

opportunity to respond to the Sur-reply by May 16, 2025. Employee filed a Response to Agency 

Sur-Reply to Employeeôs Opposition to Agencyôs Motion to Dismiss on May 16, 2025, citing that 

he was not an óat-willô employee, as based on to D.C. Code, § 1-608.01a, he could not simply be 

terminated at will without meeting the precondition set forth in D.C. Code, § 1-608.01a. On May 

19, 2025, Agency filed a Motion for Leave to file its Supplemental Argument to Its Motion to 

Dismiss, citing that as outlined in D.C. Code, § 1-608.01(E), terminations pursuant to D.C. Code, 

§ 1-608.01 are not subject to administrative review. Agency reiterated that Employee was an óat-

willô employee, therefore; OEA does not have jurisdiction over this appeal and this matter should 

be dismissed.  

The matter was reassigned to the undersigned on June 11, 2025, following AJ 

Hochhauserôs departure from OEA. Upon review of the record, I have decided that no other 

submissions are required. Additionally, because I determined that this matter can be decided on 

the basis of the documents of record, no proceedings were conducted. The record is now closed. 

JURISDICTION 

 

The jurisdiction of this Office pursuant to D.C. Official Code, § 1-606.03 (2001), has not 

been established. 

 

ISSUE 

 

Whether this appeal should be dismissed for lack of jurisdiction. 

BURDEN OF PROOF 

 

OEA Rule § 631.1, 6-B District of Columbia Municipal Regulations (ñDCMRò) Ch. 600, 

et seq (December 27, 2021) states:  
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The burden of proof for material issues of fact shall be by a preponderance of the 

evidence. ñPreponderance of the evidenceò shall mean:  

the degree of relevant evidence that a reasonable person, considering the 

record as a whole, would accept as sufficient to find that a contested fact is 

more likely to be true than untrue.8  

OEA Rule § 631.2 id. states:  

For appeals filed under § 604.1, the employee shall have the burden of proof as to 

issues of jurisdiction, including timeliness of filing. The agency shall have the 

burden of proof as to all other issues.   

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW9 

 

In a letter dated July 3, 2019, Agency extended an offer of employment to Employee for 

the position of Instructional Superintendent, Grade EX5 Step 5. The letter highlights in pertinent 

that, ñ[p]ursuant to the Public Education Personnel Reform Act of 2008, this appointment is 

without tenure to the DC Public Schools.ò (Emphasis added).10 This letter listed Employeeôs 

effective date of employment as July 15, 2019, and it informed Employee that his position was ña 

non-union position.ò11 Employeeôs appointment was in the Educational Service. On May 31, 2023, 

Employee received a notice of termination of his appointment, with the termination effective on 

June 16, 2023. Employee filed a Petition for Appeal with this Office alleging wrongful termination 

and violation of D.C. Code, § 1-608.01a. He explained that his termination was improper, untrue, 

pretextual, and unlawful. He also stated that Agency violated his due process rights under the fifth 

amendment. In Agencyôs Motion to Dismiss and Answer, Agency stated that Employeeôs 

appointment was without tenure, therefore, he was an óat-willô employee at the time of his 

termination. Agency maintained that OEA does not have jurisdiction over óat-willô employees, as 

such, this matter should be dismissed for lack of jurisdiction.  

The threshold issue in this matter is one of jurisdiction. This Officeôs jurisdiction is 

conferred upon it by law and was initially established by the District of Columbia Comprehensive 

Merit Personnel Act of 1978 (ñCMPAò), D.C. Official Code Ä1-601-01, et seq. (2001). It was 

amended by the Omnibus Personnel Reform Amendment Act of 1998 (ñOPRAAò), D.C. Law 12-

124, which took effect on October 21, 1998. Both the CMPA and OPRAA confer jurisdiction on 

this Office to hear appeals, with some exceptions. According to 6-B of the District of Columbia 

Municipal Regulation (ñDCMRò) § 604.112, this Office has jurisdiction in matters involving 

District government employees appealing a final agency decision affecting:  

 
8 OEA Rule § 699.1. 
9 Although I may not discuss every aspect of the evidence in the analysis of this case, I have carefully considered the 

entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014) 

(citing Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (ñThe record must demonstrate that the ALJ 

considered all of the evidence, but an ALJ is not required to discuss every piece of evidenceò). 
10 See Agencyôs Motion to Dismiss and Answer, supra, at Exhibit 1.  
11 Id. 
12 See also, Chapter 6, Ä604.1 of the District Personnel Manual (ñDPMò) and OEA Rules. 
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(a) A performance rating which results in removal of the employee;  

(b) An adverse action for cause which results in removal; 

(c) A reduction in grade; 

(d) A suspension for ten (10) days or more (Emphasis added);  

(e) A reduction-in-force; or 

(f) A placement on enforced leave for ten (10) days or more. 

This Office has no authority to review issues beyond its jurisdiction.13 Therefore, issues regarding 

jurisdiction may be raised at any time during the proceeding.14 In the instant matter, Employee was 

terminated effective June 16, 2023.  

D.C. Official Code § 1-608.01a(2)(A)(i) states that, ñ[e]xcluding those employees in a 

recognized collective bargain unit, those employees appointed before January 1, 1989, those 

employees who are based at a local school, or who provide direct services to individual students, 

and those employees required to be excluded pursuant to a court order (collectively, ñExcluded 

Employeesò), a person appointed to a position within the Educational Service shall serve without 

tenure.ò Section 1-608.01a(2)(A)(ii) goes on to note that, except for Excluded Employees, the 

provisions of this paragraph shall apply to all nonschool-based personnel, as defined in § 1-

603.01(13C), including all Educational Service employees within DCPS (emphasis added).  

Here, there is no dispute that Employeeôs position was classified as óEducational Service.ô 

Employee wrote ñI assume educationalò on his Petition for Appeal, in response to the question 

regarding his type of service. Further, Employeeôs SF-50 at Section 5-D lists the Legal Authority 

for Employeeôs position as ñD.C. Code 1-608.01a Educ. Service Employee.ò15 Pursuant to D.C. 

Official Code § 1-611.11, I find that as an employee of the DCPS, Employeeôs employment 

classification is Educational Service. I further find that Employee is not an Excluded Educational 

Service employee because he does not meet any of the requirements as set forth for Excluded 

Educational Service employees in D.C. Official Code § 1-608.01a(2)(A)(i). supra.  

It is well established in the District of Columbia that, an employer may discharge an óat-

willô employee ñat any time and for any reason, or for no reason at all.ò16 óAt-willô employees do 

ñnot have any job tenure or protection.ò17 Furthermore, D.C. Official Code § 1-608.01a (2)(A)(i) 

highlights that, ñéa person appointed to a position within the Educational Service shall serve 

without job tenure.ò Specifically, pursuant to the Public Education Personnel Reform Amendment 

 
13 See Banks v. District of Columbia Public Schools, OEA Matter No. 1602-0030-90, Opinion and Order on Petition 

for Review (September 30, 1992). 
14 See Brown v. District of Columbia Public Schools, OEA Matter No. 1601-0027-87, Opinion and Order on Petition 

for Review (July 29, 1993); Jordan v. Department of Human Services, OEA Matter No. 1601-0110-90, Opinion and 

Order on Petition for Review (January 22, 1993); Maradi v. District of Columbia Gen. Hosp., OEA Matter No. J-

0371-94, Opinion and Order on Petition for Review (July 7, 1995). 
15 See Agencyôs Sur-Reply, supra. 
16 Bowie v. Gonzalez, 433 F.Supp.2d 24 (D.D.C 2006); citing Adams v. George W. Cochran & Co. 597 A.2d 28, 30 

(D.C. 1991).  
17 See D.C. Official Code § 1-609.05 (2001). 
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Act of 2008,18 all non-excepted employees appointed to the Educational Services shall serve 

without tenure.  

Based on the foregoing, I find that at the time of the termination in the instant matter, 

Employeeôs status was óat-willô, and he could be discharged at any time and for no reason. Further, 

AJ Hochhauser noted in her February 13, 2024, Order that ñShe found support for Agencyôs 

position that Employee held an at-will position and could be terminated for good cause, bad cause 

or no cause.ò  I agree with this determination. 

This Office has consistently held that óat-willô employees have no appeal rights with this 

Office.19 Employee has the burden of proof on issues of jurisdiction, pursuant to OEA Rule 631.2. 

Employee must meet this burden by a ñpreponderance of the evidenceò which is defined in OEA 

Rule 631.1, id, as that ñdegree of relevant evidence, which a reasonable mind, considering the 

record as a whole, would accept as sufficient to find a contested fact more probably true than 

untrue.ò  Based on the foregoing, I conclude that Employee has not meet the required burden of 

proof, and that this matter must be dismissed for lack of jurisdiction. Consequently, I am unable 

to address the factual merits, if any, of this matter.20 

ORDER 

It is hereby ORDERED that Agencyôs Motion to Dismiss is GRANTED and the Petition 

for Appeal is DISMISSED for lack of jurisdiction. 

FOR THE OFFICE: 

                                                                                       /s/ Monica N. Dohnji__ 

MONICA DOHNJI, Esq. 

Senior Administrative Judge 

 

 

 
18 55 District of Columbia Register 004275, pub. April 18, 2008. 
19 Brown et al. v. Department of Consumer and Regulatory Affairs, OEA Matter Nos. 1601-0012-2009 et al. (June 26, 

2009) citing Davis v. Lambert, MPA No. 17-89, 119 DWLR 204 (February 13, 1991). 
20 Employee argued that although D.C. Code, § 1-608.01a provides that he was to serve ñwithout tenure, however, by 

the operation of law there are only two (2) ways to terminate an Education Service employee who was similarly 

situated to [Employee], either (1) pursuant to D.C. Code, § 1-608.01a(b)(2)(C)(ii) (2)  at the discretion of the Mayor, 

ifé[Employee] had been provided a fifteen (15) day separation notice and had at least one (1) evaluation within the 

preceding six (6) months and a minimum of thirty (30) days prior to the issuance of the separation notice; or (2) for 

cause as outlined in D.C. Code, § 1-608.01a(2)(b)(2)(D)(i)-(v).ò Additionally, AJ Hochhauser also noted in her 

February 13, 2024, Order that ñshe has also found support for Employeeôs position that if Agency fails to meet the 

notice and evaluation requirement of D.C. Code, § 1-608.01a(b)(2)(C)(ii) before terminating an employee, this Office 

may determine it has jurisdiction to hear the appeal.ò However, there is no precedence in support of this assertion. 

Moreover, the classification of Employee as an óat-willô employee precludes this Office from exercising jurisdiction 

over this matter. Consequently, I find that Agencyôs alleged noncompliance with D.C. Code, § 1-608.01a(b)(2)(C)(ii) 

(2) or D.C. Code, § 1-608.01a(2)(b)(2)(D)(i)-(v) does NOT grant OEA jurisdiction over óat-willô employees, such as 

Employee.    
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

____________________________________ 

In the Matter of:    ) 

      ) 

EMPLOYEE1     ) 

 Employee    ) 

  v.     )      OEA Matter No.: 1601-0059-20 

      ) 

      )        Date of Issuance: August 7, 2025 

D.C. DEPARTMENT OF   ) 

EMPLOYMENT SERVICES,  ) 

 Agency    ) 

____________________________________)  

 

OPINION AND ORDER 

ON 

PETITION FOR REVIEW 

 

Employee worked as an Administrative Law Judge (ñALJò) with the Department of 

Employment Services (ñAgencyò). On February 28, 2020, Agency issued Employee a Proposed 

Notice of Removal charging her with unauthorized absence, in violation of Chapter 6-B, Section 

1605.4(f)(2) of the District Personnel Manual (ñDPMò). The notice provided that Employee failed 

to return to duty on February 10, 2020, as agreed, after an April 22, 2016, Initial  

Decision issued by this Office reversed Agencyôs termination action and reinstated Employee to 

her former position with backpay and benefits.2 An Agency hearing officer subsequently 

conducted a review of Agencyôs proposed adverse action and issued a Written Report and 

Recommendation on February 28, 2020, finding that Employeeôs absences were not excused. On 

August 14, 2020, Agency issued a Notice of Final Decision on Proposed Removal. The effective 

date of Employeeôs termination was August 28, 2020.3 

 

Employee filed a Petition for Appeal with the Office of Employee Appeals (ñOEAò) on 

September 14, 2020. She argued that Agency failed to comply with the Administrative Judgeôs 

(ñAJò) April 22, 2016, directive to reinstate her. As a result, she asked that her petition be granted.4  

 
1 Employeeôs name was removed from this decision for the purposes of publication on the Office of Employee 

Appealsô website. 
2 See Employee v. D.C. Department of Employment Services, OEA Matter No. 1601-0012-14C16 (April 22, 2016). In 

this matter, Employee was charged with insubordination and absence without official leave. The AJ reversed Agencyôs 

termination action, and Employee was ordered to be reinstated with back pay and benefits lost as a result of the adverse 

action. 

 
3 Employeeôs Petition for Review (September 14, 2020). 
4 Employeeôs Petition for Appeal (September 14, 2020). 
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Agency filed its answer on March 30, 2021. It contended that it was within its authority to 

terminate Employee for unauthorized absences of five days or more in accordance with DPM § 

1605.4(f)(2) and the Table of Illustrative Actions. Agency explained that following the AJôs April 

22, 2016, Initial Decision, the parties agreed that Employee would return to work on February 10, 

2020. It stated that to comply with the Executive Office of the Mayorôs (ñEOMò) order, Employee 

was requested to submit medical/fitness-for-duty documentation, which she failed to do.5 

According to Agency, effective July 18, 2018, Employee was reinstated with back pay and the AJ 

did not remove the requirement that Employee pay her portion of the health insurance and/or return 

to work to receive health insurance. Thus, its position was that the instant termination action was 

solely based on Employeeôs failure to return to work as agreed. Since Agency opined that 

Employeeôs absences were not excused, it asked that her removal be upheld.6 

 

A new OEA AJ was assigned to this matter in October of 2022.7 After several continuances, 

the AJ held a status conference on September 16, 2024. During the conference, the parties 

conceded that the April 22, 2016, Initial Decision was not at issue, and the only outstanding matter 

to be adjudicated was Agencyôs current termination action. As a result, the parties were ordered to 

submit legal briefs addressing whether Employeeôs termination was taken for cause and whether 

the penalty was appropriate.8 

 

In its brief, Agency argued that Employeeôs termination was supported by the record. It 

explained that Employee could not work as an Administrative Law Judge because she failed to 

provide the required certificate of good standing from the District of Columbia Bar, in violation 

of D.C. Code § 1-608.81. Moreover, it maintained that Employee was properly terminated for 

unauthorized absence of five days or more pursuant to DPM § 1605.4(f)(2). Agency opined that 

Employeeôs failure to return to work, coupled with her continued authorized absence for fifteen 

consecutive business days, warranted Employeeôs removal. Consequently, it requested that the 

termination action be sustained.9 

 

Employeeôs brief asserted that Agency was now attempting to create a new, retaliatory 

basis for her termination. According to Employee, a fitness for duty exam was not required as a 

prerequisite to employment until Agency was forced to reinstate her. She further argued that there 

was no mention of a new requirement to waive her law license into the District of Columbia, and 

had she known, she would have obtained the license prior to returning to duty. Additionally, 

Employee opined that Agencyôs assertion that she failed to return to work on February 10, 2020, 

was a result of its refusal to cooperate with an order from the United States District Court for the 

District of Columbia10 so that she could obtain medical coverage. Finally, she suggested that the 

 
5 On August 11, 2017, Employeeôs matter in 1601-0012-14 was certified by OEA to the Executive Office of the Mayor 

Office of General Counsel to certify compliance with the April 22, 2016, Initial Decision. On July 31, 2018, the EOM 

issued a decision clarifying that the Agency was in substantial compliance with the AJôs order of reinstatement. The 

decision further ordered Employee to complete a ñfit-for-dutyò test as a condition to return to work. Agency 

subsequently advised Employee that she was required to submit documentation related to her fitness for duty, with or 

without restrictions, as a prerequisite to returning to duty. 
6 Agencyôs Answer to Petition for Appeal (March 30, 2021). 
7 This matter was previously assigned to two different OEA AJs.  
8 Post-Conference Order (September 16, 2024) and Post-Conference Order (December 6, 2024). 
9 Agency Brief in Support of Termination (November 4, 2024). 
10 On May 13, 2015, Employee filed a lawsuit with the District Court for the District of Columbia asserting various 
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AJ took advantage of the previous AJôs departure from OEA by limiting the issues to be 

determined during the instant appeal. Since Employee believed that she was eligible for 

reinstatement, she asked that the AJ reverse the current removal action; require Agency to fully 

comply with the District Courtôs Order; and grant all attorneyôs fees associated with prosecuting 

this appeal.11 

 

In response, Agency contended that in accordance with Chapter 20, Section 2000.2 of the 

eDPM,12 each individual selected for an appointment to the District government must be able to 

perform the functions of his or her job, with or without restrictions. It reasoned that Employeeôs 

fitness to return to duty reasonably included the production of medical documentation, particularly 

in light of her previous request for a reasonable accommodation. As a result, Agency opined that 

the current termination action was not retaliatory. Further, it highlighted that the requirement that 

all ALJs employed by the District government be members of the District of Columbia bar became 

law in 2015. According to Agency, this fact is supported by Employeeôs 2020 request for a waiver 

of the licensing requirement or alternatively an extension of time to become a member of the D.C. 

Bar.13  

It disagrees with Employeeôs argument that the current OEA AJ took advantage of the 

issues to be deciding during this appeal because the parties discussed with the AJ whether the 

matter decided by the AJ in OEA Matter No. 1601-0012-14 should impact the current matter. 

Lastly, Agency reiterates its position that Employeeôs failure to return to work for five or more 

consecutive days formed the basis of the instant appeal, and it maintains that Employeeôs brief 

offered no evidence refuting that she failed to return to work. Therefore, it requests that 

Employeeôs termination be upheld.14 

 

The AJ issued an Initial Decision on February 13, 2025. As it related to cause, the AJ held 

that D.C. Code § 1-608.81 requires ALJs and hearing officers to possess a D.C. Bar membership, 

which Employee provided no credible reason for failing to obtain. He went on to discuss that 

Employee did not deny the facts underlying Agencyôs cause of action provided in its termination 

notice; thus, Agency met its burden of proof in establishing that Employee violated DPM 

§1605.4(f)(2) for unauthorized absences from February 10, 2020, through February 28, 2020. 

Concerning the penalty, the AJ concluded that under the Table of Illustrative Actions (ñTIAò), the 

consequence for a first offense for unauthorized absence of five workdays or more includes 

removal. Because removal was permissible under the TIA, the AJ ruled that Agencyôs termination 

action was supported by the record.15 

 

Employee disagreed with the Initial Decision and filed a Petition for Review with the OEA 

Board on March 21, 2025. She argues that the AJ erred by failing to find that ALJs are not classified 

as safety-sensitive positions requiring medical examination prior to reinstatement. She submits 

 
civil rights violations by Agency. On January 2, 2020, Employee accepted Agencyôs offer of settlement, and on 

January 3, 2020, the Court issued an order closing the case. See Civil No. 1:15-cv-00729 (APM) (D.D.C. January 3, 

2020). 
11 Employeeôs Response to Agencyôs Brief in Support of Termination (December 10, 2024). 
12 Electric District Personnel Manual. 
13 Agency Reply Brief in Support of Termination (December 19, 2024). 
14 Id. 
15 Initial Decision (February 13, 2025). 
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that the previous AJ made a procedural finding that this matter represents a continuation of the 

compliance matter stemming from the 2016 Initial Decision, which has significant implications 

affecting how this matter should have proceeded. Thus, she believes that there is no legal basis for 

the reassigned AJ to override a previous AJôs procedural ruling. Employee further asserts that the 

Initial Decision failed to address Agencyôs obligation to engage in an interactive process regarding 

her 2020 request for a reasonable accommodation. Finally, Employee avers that Agencyôs medical 

examination demand lacks substantial evidentiary support; she submitted all necessary 

documentation in support of her disability and accommodation request; Agencyôs demand for any 

additional documentation constitutes retaliatory and disparate treatment; and the AJôs finding that 

Employee was properly subject to a fitness-for-duty exam was unsupported by the record. 

Therefore, she requests that the Board grant her petition.16 

 

Substantial Evidence  

Substantial evidence is defined as evidence that a reasonable mind could accept as adequate 

to support a conclusion. Under OEA Rule 628.1, the burden of proof with regard to material issues 

of fact shall be by a preponderance of the evidence. Preponderance of the evidence shall mean 

ñthat degree of relevant evidence which a reasonable mind, considering the record as a whole, 

would accept as sufficient to find a contested fact more probably true than untrue. 

 

Unauthorized Absence 

This Board is tasked with determining if substantial evidence exists to support a charge of 

unauthorized absence based on Employeeôs absences from work during the period of February 10, 

2020, through February 28, 2020. Under DPM § 1605.4(f)(2), the definition of cause includes 

attendance-related offenses, including unauthorized absence. In Murchinson v. Department of 

Public Works, OEA Matter No. 1601-0257-95R03 (October 4, 2005) and Tolbert v. Department 

of Public Works, OEA Matter No. 1601-0317-94 (July 13, 1995), this Office held that when an 

employee offers a legitimate excuse, such as illness, for being absent without leave, the absence is 

justified and therefore excusable. Additionally, if the employeeôs absence is excusable, it cannot 

serve as a basis for adverse action.17  

 

By way of relevant procedural background, on April 22, 2016, former OEA AJ (Judge 

Cannon), issued an Initial Decision reversing Employeeôs 2013 termination.18 Employee returned 

to work briefly after her reinstatement in September of 2016, but her medical insurance lapsed and 

Employee remained in non-pay status.19 As part of the reinstatement, Agency issued Employee a 

check for back pay dated August 4, 2017, in the amount of $129,766.55. On November 5, 2017, 

Employeeôs matter was certified by OEAôs General Counsel to the Executive Office of the Mayor 

 
16 Petition for Review (March 21, 2025). 
17 See Murchison (citing Richard v. Department of Corrections, OEA Matter No. 1601-0249-95 (April 14, 1997) and 

Spruiel v. Department of Human Services, OEA Matter No. 1601-0196-97 (February 1, 2001)).   
18 While Employeeôs appeal was pending before OEA, Employee also had a lawsuit pending in the United States 

District Court for the District of Columbia alleging violations of the American with Disabilities Act against the District 

of Columbia. After Employee accepted a settlement, the Court issued an Order and Judgment on January 3, 2020. See 

Agencyôs Answer to Petition for Appeal at Exhibit C. 
19 Employee returned to work from September 6, 2016, until November 14, 2016, following the AJôs order of 

reinstatement. According to Agency, Employee performed no substantive work as an ALJ during this period. On 

March 10, 2017, Employee elected not to restore medical or other benefits for the period of 2013-2016. Agencyôs 

Stipulation of Facts at p. 2. 
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Office of General Counsel to certify compliance with the April 22, 2016, Initial Decision.  

 

On July 31, 2018, EOM issued a decision finding that Agency was in substantial 

compliance with Judge Cannonôs April 22, 2016, order and that any lapse in Employeeôs medical 

benefits was solely attributable to her own failure to pay the medical insurance fees under 

COBRA.20 EOM also mandated that Employee complete a ñfit-for-dutyò exam as a prerequisite to 

returning to her position.21 On January 16, 2020, Employee, through counsel, advised Agency that 

she was cleared to return to duty and inquired as to what was required to effectuate her return. The 

parties subsequently set a return-to-work date of February 10, 2020, and Employee was advised 

that she was required to submit a certificate of good standing from the D.C. Bar and documentation 

from a treating physician to clear her to return to work.22 On February 3, 2020, Employee informed 

Agency that she would not be able to produce a note related to her fitness for duty because her 

medical insurance lapsed and  no primary care physician would treat her. Agency advised 

Employee that a letter from an emergency doctor would suffice.23  

 

Based on the foregoing, there is substantial evidence in the record to find that Employee 

was absent from her assigned duties, without authorization, for at least five days. Employee did 

not report for duty from February 10, 2020, through February 28, 2020, as agreed. To date, 

Employee has not provided ñfit-for-dutyò documentation as ordered by EOM. Concerning her 

argument that ALJs are not classified as safety-sensitive positions requiring medical 

documentation prior to reinstatement, in Employee v. Department of General Services, OEA 

Matter No. 1601-0090-18C21 (January 28, 2021), OEA held that there are regulations in the 

District Personnel Manual that give agencies the authority to require employees to undergo 

medical evaluations during the reinstatement process.  DPM Chapter 20, Section 2000,   provides 

the following in relevant part: 

2000.2   Each individual selected for an appointment in the District 

of Columbia government must be able to perform the essential 

functions of his or her job, with or without reasonable 

accommodation(s).   

 

2000.3 Unless otherwise specified in this chapter, medical 

evaluations are to be made by physicians or practitioners, and 

determinations regarding essential functions of the job are to be 

made by supervisors and managers based on the employeeôs 

practical day-to-day responsibilities and the employeeôs position 

descriptioné. 

 

2004.1   Personnel authorities may establish physical and mental 

qualification requirements that are necessary to perform a specific 

job or class of jobs. 

 
20  Consolidated Omnibus Budget Reconciliation Act (ñCOBRAò) is a federal law that allows eligible employees and 

their families to temporarily continue their employer-sponsored health insurance coverage after certain qualifying 

events, such as job loss or reduction of hours. 
21 Agencyôs Exhibit Table of Contents, Exhibit D, page 15.  
22 Id. at Exhibit G. 
23 Id. at Exhibit I 
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Accordingly, Agency was within its discretion to require Employee to submit medical 

documentation evincing her clearance to return to duty, especially considering her previous request 

for a reasonable accommodation.24 EOM provided in its July 31, 2018 decision that ñwithout a 

medical note, it is unclear whether [Employee] is able to currently fulfill her dutyò and ñwe find 

that it is appropriate for [Employee] to provide additional medical documentation promptlyéto 

determine whether she is fit for duty and whether she needs a reasonable accommodation that the 

agency can provide.ò25  

 

We conclude that Agencyôs request for medical documentation is supported by regulatory 

authority and was reasonable in light of the posture of Employeeôs reinstatement proceedings. 

Notwithstanding, Employee has yet to provide an excusable basis for her absences from February 

10, 2020, through February 28, 2020. As such, following the fifth day of unexcused absences, 

Agency was permitted to initiate an adverse action in accordance with DPM § 1605.4(f)(2). The 

AJ held that Agency met its burden of proof in establishing that the charge of unauthorized absence 

was taken for cause, and this Board concludes that the findings are supported by substantial 

evidence. 

 

Licensing Requirements  

As it relates to the practice of law in the District of Columbia, D.C. Code § 1-608.81 

provides the following: 

(a)(1) Except as provided by the rules for temporary waiver of this 

requirement, each attorney, hearing officer, or administrative law 

judge who is required to be a member of the District of Columbia 

Bar as a prerequisite of employment, and who is employed by the 

Mayoréshall file with the Department of Human Resources a 

Certificate of Good Standing from the Committee on Admissions of 

the District of Columbia Court of Appeals by December 15 of each 

year. 

 

(e) The failure of an attorney, hearing officer, or administrative law 

judge subject to subsection (a) of this section to comply with its 

requirements shall result in the forfeiture of employment. 

 

While Agencyôs filings identified Employee as an ALJ with the Department of 

Employment Services, the parties stipulated that her position of record at the time of the 

termination action was a hearing officer pursuant to D.C. Code § 2-1831.01(2) and (8).26 Employee 

was advised that she was required to submit a certificate of good standing from the D.C. Bar as 

part of her reinstatement process. However, she has failed to produce any documentation 

representing her ability to practice law in the District of Columbia. The licensing requirement 

under D.C. Code § 1-608.81 was enacted in 2015; therefore, at the least, Employee was placed on 

constructive notice of the law at that time.27 She was on actual notice of the D.C. licensing 

 
24 Hearing Officer Report, Agency Exhibit Table of Contents, Exhibit L. 
25 Agencyôs Stipulation of Facts at Exhibit H. 
26 See Agencyôs Stipulation of Facts, Exhibit and Witness List (June 3, 2024), Exhibit A. 
27 Reply Brief in Support of Termination, Attachment F. 
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obligation when she requested a waiver of the requirement, or alternatively additional time to 

submit an application to become a member of the D.C. Bar in December of 2024.28 Since 

Employee is not in compliance with D.C. Code § 1-608.81, she cannot perform the functions of 

her duties as a hearing officer or ALJ with Agency. 

 

Procedural Posture 

 Employeeôs petition argues that Judge Cannon made a procedural finding during a previous 

status conference that the instant appeal represents a continuation of the compliance issue 

presented in OEA Matter No. 1601-0012-14C16. According to her, the deciding AJ in this matter 

deviated from the previously established procedural posture without justification. Further, 

Employee submits that the DPM does not provide any basis for a substituted AJ to override a 

procedural determination made by the AJ who initially adjudicated the matter. We disagree. 

 

OEA Rule 622.2 states that ñAdministrative Judges shall conduct the hearings fairly and 

impartially, take all necessary action to avoid delay in the disposition of proceedings, and maintain 

order. They shall have all powers necessary to that end including, but not limited to, the power 

toéregulate the course of the proceeding.ò While OEAôs rules are silent as to whether a substituted 

AJ must follow the procedural determinations of a previous AJ, nothing within the procedural 

posture of this matter indicates that the deciding AJ abused his judicial independence as it relates 

to determining the course of Employeeôs appeal.  

 

In his decision, the AJ indicated that ñ[o]n September 16, 2024, both parties informed the 

undersigned that AJ Cannonôs prior ID was not at issue and that the only issue in the instant matter 

was Employeeôs August 28, 2020, termination.ò29 Moreover, OEA Matter No. 1601-0012-14 was 

generated as result of Employeeôs termination based on 2013 charges of absence without official 

leave and insubordination; whereas, the current appeal is based on Employeeôs termination for 

unauthorized absences in 2020.30 A new OEA Matter number was assigned to this appeal since it 

was result of new and separate termination action initiated by Agency. The AJ carefully reviewed 

the record and consulted with the parties to determine the appropriate case management of this 

matter. As such, we can find no legal error on his part in concluding that Employeeôs 2020 

termination warranted a separate case designation.  

 

Material Issues of Law and Fact 

 According to Employee, the AJ failed to address a February 2020 request to engage in an 

interactive process with Agency regarding her reasonable accommodation request. She further 

argues that the AJ failed to consider the effect of the COVID-19 Public Health Emergency on work 

schedules for ALJs. However, the only determinations at issue in this appeal are whether 

Employeeôs absences from February 10, 2020, through February 28, 2020, were excused and 

whether the penalty was appropriate. The AJ adequately addressed both issues in finding that 

Agencyôs adverse action was taken for cause and that termination was within the range allowed 

by law. Employee provides no legal authority to support her argument that the AJ was required to 

address these issues in the February 13, 2025, Initial Decision. Consequently, we find her argument 

to be unpersuasive. 

 
28 Id. at Attachment G. 
29 Initial Decision at p. 2. 
30 See Employee v. Department of Employment Services, OEA Matter No. 1601-0012-14 (April 22, 2016). 
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Conclusion  

 

This Board finds that the Initial Decision is supported by substantial evidence. Employeeôs 

absences from February 10, 2020, through February 28, 2020, were unexcused; therefore, 

Agencyôs charge of unauthorized absence pursuant to DPM § 1605.4(f)(2) was taken for cause. 

Under the Table of Illustrative Action, a first charge of unauthorized absence of five workdays or 

more carries a maximum penalty of removal. Thus, Employeeôs termination was within the range 

of penalty. The AJ did not abuse his discretion in identifying a new OEA Case Number for this 

appeal. Finally, the Initial Decision addressed all pertinent issues of law. As a result, we must deny 

Employeeôs Petition for Review. 

 

ORDER 

 

Accordingly, it is hereby ORDERED that Employeeôs Petition for Review is DENIED.  

 

FOR THE BOARD:  

 

 

 

____________________________________  

Dionna Maria Lewis, Chair  

 

 

____________________________________ 

Arrington L. Dixon 

        

 

       ___________________________________  

       Lashon Adams 

 

 

       ____________________________________ 

       Jeanne Moorehead 

 

 

       ____________________________________ 

       Pia Winston 

 

 

 

 

 

Either party may appeal this decision on Petition for Review to the Superior Court of the District 

of Columbia.  To file a Petition for Review with the Superior Court, the petitioning party should 

consult Superior Court Civil Procedure Rules, XV. Agency Review, Rule 1.                 
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

____________________________________ 

In the Matter of:    ) 

      ) 

EMPLOYEE1,     ) OEA Matter No. 1601-0067-24 

 Employee    ) 

v.    )  Date of Issuance: July 18, 2025 

      ) 

DISTRICT OF COLUMBIA   ) 

DEPARTMENT OF TRANSPORTATION, ) MONICA DOHNJI, Esq.  

  Agency   )  Senior Administrative Judge 

      )   

Tameka Garner-Barry, Employee Representative 

Nana Bailey-Thomas, Esq., Agency Representative 

 

INITIAL DECISION  

 

INTRODUCTION AND PROCEDURAL HISTORY 

 

On July 15, 2024, Employee filed a Petition for Appeal with the D.C. Office of Employee 

Appeals (ñOEAò or ñOfficeò) contesting the District of Columbia Department of Transportationôs 

(ñDDOTò or ñAgencyò) decision to suspend her from her position as a Civil Engineering 

Technician for fifteen (15) days without pay, effective June 21, 2024. Employee was charged with: 

(1) Safety and Health violations;2 (2) Conduct prejudicial to the District of Columbia government:3 

and (3) Neglect of duty.4 On July 15, 2024, OEA issued a Request for Agency Answer to 

Employeeôs Petition for Appeal. Thereafter, on August 15, 2024, Agency filed its Answer to 

Employeeôs Petition for Appeal. 

This matter was assigned to the undersigned Senior Administrative Judge (ñSAJò) on 

August 19, 2024. On August 30, 2024, the undersigned issued an Order scheduling a 

Status/Prehearing Conference for October 2, 2024. Both parties were present at the scheduled 

 
1 Employeeôs name was removed from this decision for the purposes of publication on the Office of Employee 

Appealsô website. 
2 District Personnel Manual (ñDPMò) §§1605.4(i) and 1607.2(i)(4) ï which states ñfailure or refusal to observe and/or 

enforce safety and health regulations or to perform duties in a safe manner.ò 
3 DPM §§ 1605.4(a) and 1607.2(a)(16) ï which states ñuse of abusive, offensive, unprofessional, distracting or 

otherwise unacceptable language, gestures, or other conduct; quarrelling; creating a disturbance or disruption; or in 

appropriate horseplay.ò 
4 DPM §§1605.4(e) and 1607.2(e) - which states, ñFailure to carry out duties/responsibilities expected of reasonable 

individual in same position; failure to perform, undue delay in completing tasks/duties; failure to assist public; careless 

work; personal business; abandoning post; sleeping on duty.ò  
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conference. Subsequently, on October 3, 2024, the undersigned issued an Order scheduling a 

Prehearing Conference for November 14, 2024.  That Order also directed the parties to submit 

Prehearing Statements. Both parties attended the scheduled Prehearing Conference and submitted 

their Prehearing Statements.  Thereafter, on November 14, 2024, the undersigned issued an Order 

Convening an Evidentiary Hearing in this matter for January 29, 2025.5 On February 10, 2025, the 

undersigned issued an Order Rescheduling the Evidentiary Hearing to March 18, 2025. Per 

Employeeôs request, the undersigned issued an Order on March 18, 2025, rescheduling the 

scheduled Evidentiary Hearing for May 7, 2025.6 The Evidentiary Hearing was held on May 7, 

2025, with both parties in attendance. A copy of the transcript from the Evidentiary Hearing was 

emailed to the parties, and on May 30, 2025, the undersigned issued an Order requiring the parties 

to submit written closing arguments. Both parties have filed their respective closing arguments. 

The record is now closed. 

JURISDICTION 

The Office has jurisdiction in this matter pursuant to D.C. Official Code § 1-606.03 (2001). 

ISSUES 

1) Whether Agency had cause to discipline Employee; and if so, 

 

2) Whether the penalty of fifteen (15) days suspension without pay is appropriate under 

applicable District laws, rules, regulations and the Table of Illustrative Action. 

SUMMARY OF MATERIAL TESTIMONY 

As part of the appeal process within this Office, I held an Evidentiary Hearing on the issues 

of whether Agency had cause to suspend Employee for fifteen (15) days for violating Chapter 16 

of the District Personnel Manual. The following represents a summary of the relevant testimony 

given during the Evidentiary Hearing as provided in the transcript (hereinafter denoted as ñTr.ò) 

which was generated following the conclusion of the proceeding.7 

Agencyôs Case in Chief 

Enrique Gomez (ñMr. Gomezò) Tr. pgs. 11-26, 150 - 154. 

 Mr. Gomez is employed by Traffic Services and Control LLC as a Fiber supervisor. His 

responsibilities are to execute traffic control plans, organize and lead a team. Mr. Gomez 

confirmed that he was working on November 29, 2023, at the intersection of Van Buren and 3rd 

 
5 Due to personal extenuating circumstances requiring the undersignedôs absence, on December 11, 2024, AJ Harris 

issued a Notice Regarding Temporary Abeyance of Proceedings to the parties postponing the Evidentiary Hearing 

until my return. 
6 Employeeôs official request was received by OEA on March 30, 2025. 
7 Wednesday, October 25, 2023 ï Vol. I. and Transcript Vol II ï November 2, 2023. 
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Street, Northwest, in the District of Columbia. He stated that he was working his normal tour of 

duty on November 29, 2023, which was from 7:00 a.m. until 4:00 p.m. Tr. pgs. 11-12. 

 Mr. Gomez testified that on November 29, 2023, at around 12:23 p.m., there was an 

altercation between Employee and Ms. Barba-Cuella.8 Mr. Gomez testified that around 12:23 p.m., 

he and his team were controlling the intersection on 3rd Street and Van Buren when Employee 

arrived and parked her Toyota Prius at the intersection of their work zone. Mr. Gomez stated that 

he approached Employee and asked her if she could please move her vehicle, to which Employee 

responded very rudely that ñshe does not have to listen to [him] and that she's not going to move 

her vehicle.ò He stated that Employee was very hostile, and she stepped out of her vehicle to start 

taking pictures. Mr. Gomez asserted that as Employee was taking pictures, she got close to Mr. 

Gomezôs co-worker, Ms. Barba-Cuella, who also asked Employee if she could move her vehicle. 

He stated that Employee again rudely told Ms. Barba-Cuella that she would not remove her 

vehicle. Mr. Gomez cited that they continued controlling traffic, while Employee returned to her 

vehicle. He testified that Employee suddenly exited her vehicle, ñvery angrily stating that her tablet 

had died and we are basically, were at fault because we took time out of her day.ò Mr. Gomez 

cited that Employee blamed them for her table dying. Mr. Gomez stated that Employee started 

exchanging words with him and Ms. Barba-Cuella, as she walked towards Ms. Barba-Cuella and 

got in Ms. Barba-Cuellaôs face.  He noted that ñat one point an altercation broke out.ò That's when 

he ran over towards them to ñbreak it up and I get [Employee]off of [Ms. Barba-Cuella]. And 

[Employee] is continuing trying to go after [Ms. Barba-Cuella], but could not go past me.ò Mr. 

Gomez testified that Employee then ran to her vehicle to call law enforcement and an ambulance. 

Tr. pgs. 13-14, 19. 

 Mr. Gomez asserted that the police did an investigation and interviewed all three (3) of 

them when they arrived at the scene. He testified that there were a total of three (3) flaggers on the 

scene. He noted that they discovered that Ms. Barba-Cuellaôs property was broken and that she 

suffered a bite mark on her hand, which she had to later go to the hospital to get a vaccine to treat 

the bite. He cited that the police gave Ms. Barba-Cuella an incident report number. Mr. Gomez 

identified Employee during the Evidentiary Hearing. Tr. pgs. 15-16, 151. 

 Mr. Gomez testified that when Employee got out of her vehicle, she said something along 

the lines of ñnow my motherfucking tablet died, it's you all fucking fault.ò He asserted that thatôs 

when Employee started walking towards Ms. Barba-Cuella. When asked who swung first when 

the altercation between Employee and Ms. Barba-Cuella started, Mr. Gomez stated that he saw 

Employee attack Ms. Barba-Cuella because Employee was the one that approached Ms. Barba-

Cuella. He explained that Employee swung her fist at Ms. Barba-Cuellaôs face, hitting Ms. Barba-

Cuella. He stated that both Employee and Ms. Barba-Cuella were grabbing each other when he got 

over to them. He cited that Employee had already bit Ms. Barba-Cuellaôs hands ñthat's when I 

ripped them both apart.ò Mr. Gomez was asked if he ever saw Ms. Barba-Cuella strike Employee, 

and he said ñNo, I did not.ò He noted that Ms. Barba-Cuella did touch Employee to keep Employee 

away from her. Mr. Gomez cited that Ms. Barba-Cuellaôs prescription glasses were broken when 

Employee shoved her face and they fell to the ground and were stepped on. Tr. pgs. 16-18.  

 
8 Mr. Gomez testified that Ms. Barba-Cuella was his wife. Tr. pg. 19.  
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Mr. Gomez identified Ms. Barba-Cuella in Employeeôs Exhibit 1 as the flagger holding a 

pole and wearing gloves in the picture. He stated that Ms. Barba-Cuella removed her gloves during 

the November 29, 2023, incident to call 311 to have Employeeôs vehicle ticketed and towed. Mr. 

Gomez testified that the Employee approached Ms. Barba-Cuella, and the altercation between 

Employee and Ms. Barba-Cuella started about three (3) minutes after Ms. Barba-Cuella made the 

311 call. When asked if Ms. Barba-Cuella was wearing her gloves when she was bitten by 

Employee, Mr. Gomez said ñNo. She had taken them off because after she made the phone call 

she never put them back on.ò Tr. pgs. 151-153. 

 Mr. Gomez testified that Employee parked at the work zone impacted their work because 

ñthat section of the road was coned off to make way for the utility workers to do their job. That 

means, there's only two, there's basically a limited amount of space for two-way traffic to go. So, 

when [Employee] parked on the side, ébasically where she parked her vehicle, it was taking away 

from one lay (sic). So, essentially one lane could go one way, but she was basically blocking the 

road for the lane to go the opposite way. And the issue is that we have multiple very big, very big 

construction vehicles going back, possibly buses. And when you take away space from a lane, it 

makes it very dangerous for not only them, but for her to get hit.ò Tr. pgs. 19-20. 

 Mr. Gomez testified that if a driver parked by the side of the road and is impeding their 

work, they would verbally ask the driver to move their vehicle if they were in the vehicle. If the 

driver refuses to move their vehicle, then they would call 311 and have them ticketed and towed 

immediately. Tr. pgs. 20-21. Mr. Gomez stated that they called 311 for the incident with Employee, 

but no one responded to their 311 call. Tr. pg. 22. 

 Mr. Gomez asserted that the incident on November 29, 2023, with Employee started with 

a verbal altercation, with Employee verbally assaulting them and then progressed to a physical 

altercation when Employee approached Ms. Barba-Cuella. He cited that he broke up the altercation 

ñwhile the altercation was still happeningéò He noted that Ms. Barba-Cuella went to the hospital 

on the same day to receive treatment and a vaccine for the bite on her palm. He stated that except 

for her broken glasses, Ms. Barba-Cuella did not sustain any injuries to her eyes. He cited that Ms. 

Barba-Cuella was wearing her glasses during the altercation. Mr. Gomez stated that he did not call 

the police after the altercation. Tr. pg. 22-25. Mr. Gomez asserted that he knew Employee was a 

District employee when she parked her vehicle, because she was wearing a shirt with the District 

of Columbia flag on the shoulder, and her vehicle was marked as well with the District of Columbia 

flag. Tr. pgs. 25-26. 

Aaron Horton (ñMr. Hortonò) Tr. pgs. 29-59. 

 Mr. Horton has worked at Agency for 21 years. He is the chief of maintenance operations. 

Tr. pg. 29. His responsibilities include establishing maintenance preservation programs for the 

District's roadway asset network, which involves City policy, establishing positions, establishing 

budget, developing work plans, and criteria to meet the goals for the Department of Transportation 

in terms of maintenance and preserving the assets. Tr. pg. 30. 

Mr. Horton affirmed that he also served as a final decision maker in disciplinary actions 

and that he was the final decision maker in Employeeôs case. Tr. pg. 30. Mr. Horton asserted that 
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he sustained the proposed 15-day suspension against Employee after reviewing the proposing 

documents, the description of what happened, Employeeôs statement, statements from the 

witnesses, and all the supporting documents, to include pictures. Mr. Horton testified that the 

description of what happened led him to believe that a suspension was warranted. He stated that 

he expected Employee to handle the incident on November 29, 2023, with the flaggers differently. 

Tr. pgs. 30- 34, 54-57. Mr. Horton testified that Employee had another incident, involving a 

complaint from a citizen about poor behavior while on duty. He cited that it was a ñHow's My 

Drivingò complaint. Tr. pgs. 34-35. 

Mr. Horton confirmed that as the final decision maker for the 15-day suspension, he also 

made a Douglas factors determination. He applied the Douglas factors to the current matter and 

provided an explanation for his decision for the Douglas factors. Tr. pgs. 35-38, 42-49. Mr. Horton 

affirmed that he considered the 311 complaint that occurred in 2024, in his decision to suspend 

Employee. He cited that Employee had previously been coached by her supervisor, and she took 

classes. Tr. pgs. 53-54. 

Maria Barba-Cuellar (ñMs. Barba-Cuellaò) Tr. pgs. 61 - 73 

 Ms. Barba-Cuella is a supervisor and flagger in Traffic Control and Services. She cited that 

her regular work schedule is from 7:00 a.m. until around 5:00 p.m. Her duties include setting signs, 

standing out there with a stop and go sign, and helping pedestrians cross. Ms. Barba-Cuella cited 

that she was working on November 29, 2023, on 3rd and Van Buren in the District of Columbia. 

She said she was dressed as a flagger on November 29, 2023. Tr. pgs. 61-63. 

 Ms. Barba-Cuella confirmed that an incident occurred on the morning of November 29, 

2023. She testified that Employee was parked in a handicap space that had been converted into a 

one-way lane. She explained that they told Employee she could not park there because she was 

blocking the one-way lane. Employee stated that it would only take a minute. She explained that 

Employee was rude to her and her coworker. Ms. Barba-Cuella cited that she told Employee she 

could park next to her since ñyou won't block anybody anywhere. And she proceeded to curse and 

yell. And when I, and when my coworker told her first and then I told her second because she was 

blocking traffic, a FedEx couldn't pass through or a UPS, one of those big trucks. And she didn't 

care.ò Ms. Barba-Cuella asserted that when Employee came next to her and took some pictures, 

Employee ñstarted cussing me out. Like I don't know if she was having a bad day but she was 

taking it out on me. ·And I told her if she could please move it once again and she wouldn't, so 

then she got in my face and she started hitting me. She broke my glasses, she bit my hand, I had 

to go to the hospital é to get a shot for that.ò Ms. Barba-Cuella testified that she missed a day of 

work, she had to buy new glasses and pay her medical bills. She identified Employee during the 

Evidentiary Hearing. Tr. pgs. 63-65, 68. 

Ms. Barba-Cuella confirmed that Employee physically walked up to her and got in her 

face, cussing her out. She stated that Employee punched her, and as she was trying to defend 

herself, Employee bit her hand. Ms. Barba-Cuella stated that her coworker was also trying to get 

Employee off her. She testified that Employee hit her first and she hit Employee in self-defense. 

She maintained that she did not approach Employee in an aggressive manner when she asked her 
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to move her vehicle. Ms. Barba-Cuella described that Employee was wearing black pants and had 

a DDOT shirt on. Tr. pgs. 66-67. 

Ms. Barba-Cuella testified that when she and Employee had the verbal altercation, her 

coworker, Mr. Gomez, was across the street. She asserted that Mr. Gomez, had to leave his post 

and run over to get Employee off her. Tr. pgs. 68-69. Ms. Barba-Cuella cited that she went to the 

hospital prior to the end of her tour of duty. Tr. pgs. 69-70. She stated that she did not have any 

damage to her eyes, but her glasses were completely damaged. Ms. Barba-Cuella noted that 

Employee bit the thumb of her left hand. Tr. pgs. 70-71. Ms. Barba-Cuella testified that Employee 

ñfirst hit me when I was trying to -- so she got my glasses, broke those. And then I was trying to 

push her off of me and as I was pushing her off of me, she bit my hand.ò She cited that Employee 

contacted the police, and they got a police report. Ms. Barba-Cuella stated that she was not wearing 

gloves on the day of the incident. She affirmed that she provided a written statement to Agency 

regarding the incident. Tr. pgs. 71-73. 

Clement Smith (ñMr. Smithò) Tr. pgs. 86 -96 

 Mr. Smith is the Fleet manager of the Department of Transportation. He stated that he 

manages Agencyôs fleet operations. His duties entail tracking vehicles, buying vehicles, disposal 

of vehicles, and keeping track of the tracker box. He testified that they receive ñHow's My Drivingò 

complaints from the public for District employee. He explained that once he receives those 

complaints, he sends them out to the employeesô managers so they can answer questions related 

to the complaint. Tr. pgs. 87-88. 

 Mr. Smith affirmed that a ñHowôs My Drivingò complaint was received on January 29, 

2024, regarding an incident on 14th Street, Northwest and Massachusetts Avenue, Northwest, 

Washington, D.C. He explained that ñafter I received the complaint, I did an investigation of who 

was driving the vehicle, what's involved in the complaint, the vehicle number. Once I do that, I go 

into the tracking system and see who was driving that vehicle at that time and I send it to the 

manager.ò Mr. Smith identified the license plate number of the vehicle, and he stated that ñéthe 

initial title of the complaint was using cell phone. And they build it to the summary of events 

saying that the driver was sitting in the middle of the road blocking Thomas Circle on a green light, 

not moving and on the phone and they're non-responsive.ò Mr. Smith also testified that the 

complaint stated that ñé did not respond to other drivers, suddenly pulled in front of our vehicle 

as we were turning on service road, and then honked é at them aggressively at Thomas Circle on 

14th Street and Massachusettsé. And then it said that they were not able to get through via phone 

or the website to us, so they sent the 311 complaint.ò Mr. Smith stated that the initial complaint 

did not have a name attached to it, but after he received the complaint, he looked up the vehicle 

license number in their system, and he tracked the vehicle keys and driver/employee driving the 

vehicle on that day. He cited that he sent Employeeôs information to her supervisor. Tr. pgs. 88-

92. 

 Mr. Smith testified that Employee was identified as the driver of the vehicle in question. 

He stated that ñthe thing that I do know is that she is the only one that's assigned to that, once I 

looked it up in the tracker box there, there was no other name attached to that vehicle except hers. 

He identified Employee on the date of the Evidentiary Hearing. When asked how he verified if the 
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complaints were legit, Mr. Smith stated that ñWell, the one thing that I do, what my responsibility 

is, is to identify the driver, thatôs my responsibility.ò Tr. pgs. 92-94. 

Employeeôs Case in Chief 

Derrick Nobles (ñMr. Noblesò) Tr. pgs. 98 - 102 

 Mr. Nobles has been employed with Agency for approximately 25 years. He is a 

construction representative inspector. He stated that heôs known Employee since 1983, and 

Employee was an excellent inspector. He asserted that ñI never had any issues with her at all since 

I've been working with [Employee].ò When asked if he has ever witnessed Employee on the job, 

having any issues with any citizens on the street while doing their job, Mr. Smith said ñNo, not at 

all.ò He testified that Employee is ña woman of integrity, definitely trustworthy, somebody that 

you would definitely want in your corner, or by your side. Basically, she's zero tolerance when it 

comes to a lot of dramaé. she's definitely dependable, she's also just a downright out good person, 

I would say. Like I said, I've never had any issues with Ms. Sumler at all, since I've been knowing 

her. She's also an ordained licensed minister, so I think that also helps her, you know, Christianity, 

her walk with Christ as well.ò  He noted that he has never heard Employee curse. Tr. pgs. 98-101. 

 Mr. Nobles stated that he trained Employee and that Employee is just a coworker and he 

does not supervise Employee. When asked if he partnered up with Employee when they work, Mr. 

Nobles said ñNo, actually we work separately. She does her thing and I do my thing as well. We 

do work in the same yard but she works alone and I work alone.ò He noted that he was not working 

in the field with Employee on November 29, 2023. Tr. pgs. 100 ï 101. 

Employee ï Tr. pgs. 103 - 149 

 Employee has been employed by the District of Columbia government since 1988, but she 

has been employed by Agency since 2021. Tr. pg. 103. Employee testified that on November 29, 

2023, at about 12:25 p.m., as she was coming across 3rd Street, looking for address 6601, she came 

across some cones in her lane, and to her right, there was a construction guy, and an open bodied 

truck on the side of the street, alongside the park. She asserted that as she went through the 

intersection to the next block, she realized she had passed the address she was looking for. She 

turned around and the property she was looking for was across the street from the construction 

worker. She cited that there was nothing in front of the property she was inspecting, and that the 

cones were in the middle of the street and across the street where the construction worker was. She 

explained that there was a young lady with a sign, on the corner of the property she was inspecting. 

Employee stated that when she stopped at the corner of the 3rd Street side, there were two vehicles 

parked and she parked right behind one of them, along the curb, ensuring she wasn't impeding 

traffic. Tr. pgs. 103 ï 105, 114-117. 

 Employee testified that when she got out of the vehicle, she was approached by a male 

construction worker (who has been identified as Mr. Gomez), who informed her that she could not 

park there because they had construction work there. She asserted that she told the construction 

worker that ñyou don't have any signs or anythingé. I'm only here for this house right here on the 

corner, and I'll be brief, I only have 2 percent battery.ò She stated that Mr. Gomez said it was okay. 
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Employee cited that this was her last inspection for the day and she was trying to be brief. Tr. pgs. 

105-106. 

 Employee asserted that as she proceeded to start her inspection, she heard a noise from the 

female flaggerôs (who has been identified as Ms. Barba-Cuella) walkie-talkie. She explained that 

Ms. Barba-Cuella ñwas on the street at the stop sign area. I was on the sidewalk doing an inspection 

on the cracking. And I could hear her radio, but it was coming also from across the street where 

the young man was, so they were conversing.ò Employee testified that Ms. Barba-Cuella 

ñsimultaneously started picking at me and telling me that I didn't belong there. And I said, ma'am, 

I'm only going to be brief, my iPad is going to run out.ò Employee cited that Ms. Barba-Cuella 

said ñwe should have you towed or writing a ticket. And I proceeded to tell her like we're supposed 

to, I full addressed that I am a DC inspector and I'm not park, and a parking officer, I specifically 

told her that.ò Tr. pgs. 106 ï 107. 

 Employee stated that her tablet died while she was doing the inspection and she had to go 

to her vehicle to get her phone since they could also work with their phones. She stated that she 

only needed about three (3) more pictures, which she took with her phone. Employee testified that 

Ms. Barba-Cuella started giving her a hard time as she was taking the pictures. She stated that Ms. 

Barba-Cuella ñaggressively came at me and dared me to say anything. And then, the next thing I 

knew, she was beating me in the face, pulling my hair. I was humiliated. I thought that there were 

cameras that they would catch everything. And a guy came from across the street. I had the phone 

in my hand, I was in the middle of taking pictures. So, I was unbalanced, she caught me off guardé 

when the guy came across, I felt like he had to see everything because they were conversing all 

the time. I could hear that from the radio. I didn't know their language, they were talking their 

language.ò Tr. pgs. 107-108, 134-135.  

 Employee testified that as she returned to her vehicle, she ñtold them then, I said, I'm going 

to the police. He said that it's okay, because if you call them, I'm just going to tell them that you 

hit her first. I had no knowledge of who they were, how they were related.ò Tr. pg. 109. Employee 

stated that Ms. Barba-Cuellaôs ñglasses are knocked on the ground and as a result, you've got a 

man, knocking my arm and her glasses got broken and I got blamed.ò Employee cited that as she 

came to her vehicle, Mr. Gomez and Ms. Barba-Cuella got together and started talking, but she 

could not understand what they were saying. Employee noted that she called the police at 

approximately 12:35 p.m. and she sat in her vehicle until the police arrived. Tr. pgs. 109-111. 

 Employee testified that she was interviewed by the police. She stated that she was very 

upset. She also cited that she told the police she worked for DDOT, but for some reason, they kept 

referring to her as óparking enforcementô. Employee stated that ñI told them that the cameras would 

show everything and they pretty much like laughed, like oh really, like really, okay. I felt like I 

was a joke, I was so humiliated that day.ò She explained that she thought she had a police report, 

ñLater to find, that it's saying the opposite. é I was not allowed to call my supervisoréò Tr. pg. 

111. 

 Employee asserted that she knew it was protocol for construction workers to wear gloves. 

She stated that Ms. Barba-Cuella ñhad on thick ski-like gloves that day, they were black, so there's 

no way, she hit me in the face, am I going to have a chance to bite her with the mark that she 

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009380



 

         Initial Decision 

OEA Matter No. 1601-0067-24 

Page 9 

showed.ò When asked if Ms. Barba-Cuella was wearing gloves on November 29, 2023, Employee 

stated that ñYes, absolutely, she had gloves on and it is a construction requirement, it's in the photo. 

There's a photo with a glove oné When I took my photos of the sidewalk, she was standing there, 

you could see her. So, you could see she had gloves on.ò Employee identified the picture showing 

Ms. Barba-Cuella wearing gloves as ñPhoto number IMG3318.jpeg.ò She stated that the pictures 

were taken during her assignment and that Ms. Barba-Cuella was the only flagger. Employee 

explained that she took pictures as part of her work for the day, which she submitted to her 

supervisor via email, along with her statement. She cited that the pictures were timestamped. Tr. 

pg. 112, 118-126, 129.  

Employee stated that she did not use profanity. She also stated that she had on a navy blue 

sweater and not a shirt with a patch on the day of the incident. Employee testified that the 

construction workers knew she was a government employee because she showed them her ID and 

told them she was a DDOT inspector. Tr. pgs. 113, 130. Employee reiterated that she did not bite 

Ms. Barba-Cuella or anybody else. Employee asserted that she immediately went to the emergency 

room, and she called her supervisor to inform him of the incident and that she was going to the 

hospital. Tr. pg. 112, 118, 147-148. 

Employee acknowledged that she has had more than one (1) ñHowôs My Drivingò 

complaints prior to the current incident. She confirmed that she took driving courses recommended 

by Agency in 2021 or 2022. She also confirmed that she took a diagnostic driving course on August 

7, 2023. Employee also confirmed that the training was regarding another complaint management 

received about her driving. Tr. pgs. 137-139. 

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW9 

As part of the appeal process within this Office, I held an Evidentiary Hearing on the issue 

of whether Agencyôs action of suspending Employee for fifteen (15) days was in accordance with 

applicable law, rules, or regulations. During the Evidentiary Hearing, I had the opportunity to 

observe the poise, demeanor and credibility of the witnesses, as well as Employee. I find Mr. 

Gomezôs and Ms. Barba-Cuellaôs testimonies to be more credible than Employeeôs testimony. 

Moreover, their testimonies are supported by the evidence already in the record. The following 

findings of fact, analysis and conclusions of law are based on the testimonial and documentary 

evidence as presented by the parties during the course of Employeeôs appeal process with this 

Office.  

1) Whether Agency had cause to discipline Employee  

Pursuant to OEA Rule § 631.2, Agency has the burden of proving by a preponderance of 

the evidence that the proposed disciplinary action was taken for cause. The District Personnel 

Manual (ñDPMò) regulates the manner in which agencies in the District of Columbia administer 

adverse and corrective actions. DPM § 1602.1 provides that disciplinary action against an 

 
9 Although I may not discuss every aspect of the evidence in the analysis of this case, I have carefully considered the 

entire record. See Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014) (citing 

Clifton v. Chater, 79 F.3d 1007, 1009-10 (10th Cir. 1996)) (ñThe record must demonstrate that the ALJ considered all 

of the evidence, but an ALJ is not required to discuss every piece of evidenceò). 
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employee may only be taken for cause. Agency suspended Employee for fifteen (15) days for (1) 

Safety and Health violations; (2) Conduct prejudicial to the District of Columbia government; and 

(3) Neglect of duty.10 Pursuant to OEA Rule § 631.1, 6-B District of Columbia Municipal 

Regulations (ñDCMRò) Ch. 600, et seq (December 27, 2021), Agency has the burden of proving 

the charges that resulted in the suspension. Agency must meet this burden by a preponderance of 

the evidence. ñPreponderance of the evidence shall mean: the degree of relevant evidence that a 

reasonable person, considering the record as a whole, would accept as sufficient to find that a 

contested fact is more likely to be true than untrue.ò11  

Safety and Health violations: failure or refusal to observe and/or enforce safety and health 

regulations or to perform duties in a safe manner 

 Agency argued that Employee failed to observe and/or enforce safety and health 

regulations or to perform her duties in a safe manner. Agency asserted that Employee failed to 

cooperate with the flaggers on November 29, 2023, when they asked her to remove her vehicle 

and she refused to do so. Agency explained that Employee failed to conduct herself as expected of 

a reasonable government employee, with courtesy and respect of the safety work the flaggers were 

performing. Agency maintained that the location Employee parked her vehicle was a work zone, 

and the flaggers were attempting to promote safety when they asked Employee to park her vehicle 

elsewhere, but she did not comply with their directive.12 Both Mr. Gomez and Ms. Barba-Cuella 

testified that Employee was asked to remove her vehicle, but she refused to comply. Mr. Gomez 

indicated that Ms. Barba-Cuella called 311 to have Employeeôs vehicle ticketed and towed because 

Employee refused to move her vehicle. Ms. Barba-Cuella explained that they told Employee she 

could not park there because she was blocking the one-way lane, but Employee stated that it would 

only ñtake a minute.ò  

While Employee asserted that she was parked along the curb, in order not to impede traffic, 

she does not deny that she was approached by Mr. Gomez who informed her that she could not 

park there because they had construction work there. Employee claimed that she explained to Mr. 

Gomez that she was only going to be there for a short time and Mr. Gomez said it was okay. 

However, Mr. Gomez testified that when he approached Employee and asked her if she could 

please move her vehicle, Employee responded very rudely stating that ñshe does not have to listen 

to me and that she's not going to move her vehicle.ò Thereôs no dispute that Employee parked her 

vehicle in a work zone, and she refused to remove her vehicle after being instructed by Mr. Gomez 

to do so. As both Mr. Gomez and Ms. Barba-Cuella testified, parking in the work zone was 

dangerous not only for the flaggers, but for Employee, as well as other drivers. I also agree with 

Agencyôs assertion that Employeeôs refusal to cooperate with the flaggers on November 29, 2023, 

placed the flaggers at risk and made it difficult for the flaggers to perform their duties safely and 

effectively. Accordingly, I conclude that Agency had cause to discipline Employee for failure or 

refusal to observe and/or enforce safety and health regulations or to perform duties in a safe 

manner. 

 
10 Agencyôs Answer to Petition for Appeal at Exhibits 1 and 3 (August 15, 2024). 
11 OEA Rule § 699.1. 
12 Agencyôs Answer, supra, at Exhibits 1 and 3. 
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Conduct prejudicial to the District of Columbia government: use of abusive, offensive, 

unprofessional, distracting or otherwise unacceptable language, gestures, or other conduct; 

quarrelling; creating a disturbance or disruption; or in appropriate horseplay. 

  Agency argued that it was Employeeôs argumentative behavior and failure to follow the 

flaggerôs initial instruction to move her vehicle that caused the altercation on November 29, 2023. 

Agency also stated that Employeeôs quarrelsome behavior and unprofessional conduct towards the 

flaggers demonstrated a lack of professionalism, which escalated to a physical altercation.13 While 

Employee stated that she did not use profanity, and Mr. Nobles noted that he has never heard 

Employee curse, he cited that he was not working in the field with Employee on November 29, 

2023.  

Additionally, Mr. Gomez testified that when he approached Employee and asked her if she 

could please move her vehicle, Employee responded very rudely that ñshe does not have to listen 

to [him] and that she's not going to move her vehicle.ò Mr. Gomez also testified that when 

Employee returned to her vehicle after taking some pictures, Employee suddenly exited her 

vehicle, ñvery angrily stating that her tablet had died and we are basically, were at fault because 

we took time out of her day.ò Mr. Gomez cited that Employee blamed them for her table dying. 

Mr. Gomez stated that Employee started exchanging words with him and Ms. Barba-Cuella, as she 

walked towards Ms. Barba-Cuella and got in Ms. Barba-Cuellaôs face. Ms. Barba-Cuella also 

testified that Employee cursed and yelled at her. Consequently, I find that Employee arguing with 

the flagger after being told she could not park her vehicle in the construction zone was 

unprofessional and created a disturbance that escalated to a physical altercation and to the police 

being called to the scene.14 

Neglect of Duty 

 Agency also charged Employee with Neglect of Duty. Agency explained that as a Civil 

Engineering Technician at DDOT, Employee should reasonably have known that flaggers were 

sometimes necessary and could be required to control traffic in work zones, yet Employee 

deliberately refused to follow safety instructions from Mr. Gomez and Ms. Barba-Cuella. Agency 

stated that as a Civil Engineering Technician, Employee was expected to demonstrate heightened 

attention to safety when visiting a work zone while inspecting public space, yet Employee failed 

to comply with the safety instructions from the flaggers, which led to a verbal and physical 

altercation. Agency concluded that Employee failed to carry out her duties as reasonable 

expected.15 Employee does not dispute that she was expected to pay attention to safety while 

conducting her duties, especially in work zones. Mr. Gomez and Ms. Barba-Cuella testified that 

Employee failed to comply with their safety request to move her vehicle which was parked in a 

 
13 Id. 
14 Ms. Barba-Cuella testified that Employee bit her hand, however, Employee denied biting Ms. Barba-Cuella or 

anyone on November 29, 2023. I find that this fact is irrelevant to this cause of action as the cause of action does not 

require physical contact. Additionally, even assuming that Employee did not use profanity as she stated, Agency has 

still met its burden because Employee acted unprofessionally when she refused to comply with the flaggerôs directive 

to move her vehicle. This conduct escalated to a verbal and physical disturbance, that led to the police being called to 

the scene and a disruption to both Employee and Ms. Barba-Cuellaôs workday as both had to go to the hospital 

following the altercation. 
15 Agencyôs Answer, supra, at Exhibits 1 and 3. 
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work zone on November 29, 2023. Accordingly, I find that Employee neglected her duty in this 

instance, and as such, Agency can discipline Employee for Neglect of Duty. 

 Agency also charged Employee with Neglect of Duty for an incident that occurred on 

January 29, 2024. This incident stemmed from a ñHowôs My Drivingò complain. Agency stated 

that its Office of Risk Management received a complaint from a citizen about a distracted and 

dangerous operation of a government vehicle on January 29, 2024, stating that: 

ñHello, wanted to report a city worker for dangerous driving. License plate number: 

DC ***** Drive was sitting in middle of road ï BLOCKING THOMAS CIRCLE 

DURING A GREEN LIGHT not moving and on phone, did not respond to other 

drivers, suddenly pulled in front of our vehicle as we were turning onto service 

road, and then honked at US aggressively. Thomas Circle on 14th and 

Massachusetts. Happened just now, approximately 2:40 pm on Jan 29. I was not 

able to get through via phone or on the website. Thank You.ò16 

Agency cited that the behavior described by the citizen is distracted driving and erratic 

operation of the vehicle, which jeopardizes the safety of other road users and blocks traffic. Agency 

noted that Employeeôs lack of attention was similar to previous instances of failure to pay attention 

while driving. Agency stated that Employee had previously been warned, trained and disciplined 

for the careless operation of DDOT vehicle while on duty. Agency maintained that Employeeôs 

job description requires her to maintain a valid driverôs license, and to operate government vehicles 

while on duty. Thus, Employee is reasonably expected to comply with traffic laws and demonstrate 

commonplace traffic safety and courtesy for other road users.17 

Mr. Smith testified that after he received the complaint, he looked up the vehicle license 

number in their system, and he tracked the vehicle keys and employee driving the vehicle on that 

day. Mr. Smith cited that Employee was identified as the driver of the vehicle. He stated that ñthe 

thing that I do know is that she is the only one that's assigned to that, once I looked it up in the 

tracker box there, there was no other name attached to that vehicle except hers.ò 

Employee on the other hand does not deny the occurrence of the January 29, 2024, incident 

or that she was the driver of the vehicle involved in the January 29, 2024, ñHowôs My Drivingò 

complaint. However, she argued that the incident was not properly investigated by Agency. 

Employeeôs representative asked Mr. Smith during the Evidentiary Hearing how he verified if the 

complaints were legit, and Mr. Smith stated that ñWell, the one thing that I do, what my 

responsibility is, is to identify the driver, thatôs my responsibility.ò Employee did not provide any 

evidence to contradict the citizenôs rendition of what happened on the road on January 29, 2024. 

Additionally, Employee did not dispute that pursuant to her job description, she was reasonably 

expected to comply with traffic laws and demonstrate commonplace traffic safety and courtesy for 

other road users. Furthermore, Employee acknowledged during the Evidentiary Hearing that this 

was not the first ñHowôs My Drivingò complaint Agency had received about her or that she had 

taken training courses prior to the January 29, 2024, incident. She confirmed that she took driving 

 
16 Id. 
17 Id. 
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courses recommended by Agency in 2021 or 2022. Employee also confirmed that she took a 

diagnostic driving course on August 7, 2023. She affirmed that the training was regarding another 

complaint management received about her driving. Therefore, I find that Agency has met its 

burden of proof for this cause of action as it relates to this specification. 

2) Whether the penalty of suspension is within the range allowed by law, rules, or 

regulations. 

In determining the appropriateness of an agencyôs penalty, OEA has consistently relied on 

Stokes v. District of Columbia, 502 A.2d 1006 (D.C. 1985).18 According to the Court in Stokes, 

OEA must determine whether the penalty was within the range allowed by law, regulation, and 

any applicable Table of Illustrative Actions; whether the penalty is based on a consideration of the 

relevant factors; and whether there is a clear error of judgment by agency. In the instant case, I 

find that Agency has met its burden of proof for the following charges against Employee: ñSafety 

and Health violations: failure or refusal to observe and/or enforce safety and health regulations or 

to perform duties in a safe manner; (2) Conduct prejudicial to the District of Columbia government: 

use of abusive, offensive, unprofessional, distracting or otherwise unacceptable language, 

gestures, or other conduct; quarrelling; creating a disturbance or disruption; or in appropriate 

horseplay; and (3) Neglect of duty.ò As such, Agency can discipline Employee based on these 

charges.    

In reviewing Agencyôs decision to suspend Employee for fifteen (15) days, OEA may look 

to the Table of Illustrative Actions (ñTIAò). Pursuant to the record, this is Employeeôs first charge 

for Safety and Health violations: failure or refusal to observe and/or enforce safety and health 

regulations or to perform duties in a safe manner. Agency suspended Employee for fifteen (15) 

days pursuant to this cause of Agency. The penalty for the first offense of Safety and Health 

violations: failure or refusal to observe and/or enforce safety and health regulations or to perform 

duties in a safe manner ranges from Counseling to removal. Thus, I find that Agencyôs penalty of 

fifteen (15) days suspension for this cause of action is within the range allowed by the TIA. 

Additionally, based on the record, this is Employeeôs first charge of Conduct prejudicial to 

the District of Columbia government: use of abusive, offensive, unprofessional, distracting or 

otherwise unacceptable language, gestures, or other conduct; quarrelling; creating a disturbance or 

disruption; or in appropriate horseplay. Agency suspended Employee for fifteen (15) days for 

violating this cause of action. The penalty for the first offense for Conduct prejudicial to the 

District of Columbia government: use of abusive, offensive, unprofessional, distracting or 

otherwise unacceptable language, gestures, or other conduct; quarrelling; creating a disturbance or 

 
18 See also Anthony Payne v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0054-01, Opinion and 

Order on Petition for Review (May 23, 2008); Dana Washington v. D.C. Department of Corrections, OEA Matter No. 

1601-0006-06, Opinion and Order on Petition for Review (April 3, 2009); Ernest Taylor v. D.C. Emergency Medical 

Services, OEA Matter No. 1601-0101-02, Opinion and Order on Petition for Review (July 21, 2007); Larry Corbett 

v. D.C. Department of Corrections, OEA Matter No. 1601-0211-98, Opinion and Order on Petition for Review 

(September 5, 2007); Monica Fenton v. D.C. Public Schools, OEA Matter No. 1601-0013-05, Opinion and Order on 

Petition for Review (April 3, 2009); Robert Atcheson v. D.C. Metropolitan Police Department, OEA Matter No. 1601-

0055-06, Opinion and Order on Petition for Review (October 25, 2010); and Christopher Scurlock v. Alcoholic 

Beverage Regulation Administration, OEA Matter No. 1601-0055-09, Opinion and Order on Petition for Review 

(October 3, 2011). 
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disruption; or in appropriate horseplay ranges from Counseling to 15-day suspension. Therefore, 

I find that the penalty of fifteen (15) days suspension for this cause of action is within the range 

allowed by the TIA. 

Agency noted in its discussion of the Douglas factors that Employee was disciplined for 

careless negligent operation of motor vehicle on April 21, 2023, therefore, I find that this was 

Employeeôs second (2nd) offense for ñNeglect of Dutyò. Agency suspended Employee for fifteen 

(15) days for this cause of actions. The penalty for the first offense of Neglect of Duty ranges from 

Counseling to removal; and the penalty for subsequent offenses ranges from a five (5)-day 

suspension to removal. Accordingly, I find that Agencyôs penalty of fifteen (15) days suspension 

for this cause of action is within the range allowed by the TIA. 

As provided in Love v. Department of Corrections, OEA Matter No. 1601-0034-08R11 

(August 10, 2011), selection of a penalty is a management prerogative, not subject to the exercise 

of discretionary disagreement by this Office.19 When an Agency's charge is upheld, this Office has 

held that it will leave the agency's penalty undisturbed when the penalty is within the range allowed 

by law, regulation or guidelines, is based on consideration of the relevant factors and is clearly not 

an error of judgment.  

Penalty Based on Consideration of Relevant Factors  

An Agencyôs decision will not be reversed unless it failed to consider relevant factors, or 

the imposed penalty constitutes an abuse of discretion.20 Agency presented evidence that it 

considered relevant factors as outlined in Douglas v. Veterans Administration, 5 M.S.P.R. 313 

(1981), in reaching the decision to terminate Employee.21 The Douglas factor analysis included in 

 
19 Love also provided that ñ[OEA's] role in this process is not to insist that the balance be struck precisely where the 

[OEA] would choose to strike it if the [OEA] were in the agency's shoes in the first instance; such an approach would 

fail to accord proper deference to the agency's primary discretion in managing its workforce. Rather, the [OEA's] 

review of an agency-imposed penalty is essentially to assure that the agency did conscientiously consider the relevant 

factors and did strike a responsible balance within tolerable limits of reasonableness. Only if the [OEA] finds that the 

agency failed to weigh the relevant factors, or that the agency's judgment clearly exceeded the limits of reasonableness, 

is it appropriate for the [OEA] then to specify how the agency's decision should be corrected to bring the penalty 

within the parameters of reasonableness.ò Citing Douglas v. Veterans Administration, 5 M.S.P.R. 313 (1981).  
20 Butler v. Department of Motor Vehicles, OEA Matter No. 1601-0199-09 (February 10, 2011) citing Employee v. 

Agency, OEA Matter No. 1601-0012-82, Opinion and Order on Petition for Review, 30 D.C. Reg. 352 (1985). 
21 The Douglas factors provide that an agency should consider the following when determining the penalty of adverse 

action matters: 

1) the nature and seriousness of the offense, and its relation to the employeeôs duties, position, and 

responsibilities including whether the offense was intentional or technical or inadvertent, or was committed 

maliciously or for gain, or was frequently repeated;  

2) the employeeôs job level and type of employment, including supervisory or fiduciary role, contacts with the 

public, and prominence of the position;  

3) the employeeôs past disciplinary record;  

4)  the employeeôs past work record, including length of service, performance on the job, ability to get along 

with fellow workers, and dependability;  

5) the effect of the offense upon the employeeôs ability to perform at a satisfactory level and its effect upon 

supervisorsô confidence in employeeôs ability to perform assigned duties;  

6) consistency of the penalty with those imposed upon other employees for the same or similar offenses;  
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the record demonstrates that Agency considered all factors in imposing the penalty in this matter. 

Mr. Horton confirmed that he also made a Douglas factors determination, wherein, he applied the 

Douglas factors to the current matter and provided an explanation for his decision for the Douglas 

factors. As noted above, the evidence does not establish that the penalty of fifteen (15) days 

constituted an abuse of discretion. Accordingly, I further conclude that Agency's action should be 

upheld.  

ORDER 

Based on the foregoing, it is hereby ORDERED that Agency's action of suspending 

Employee for fifteen (15) days is UPHELD.  

FOR THE OFFICE:   

/s/ Monica N. Dohnji_ 

MONICA DOHNJI, Esq. 

Senior Administrative Judge 

 
7) consistency of the penalty with any applicable agency table of penalties;  

8) the notoriety of the offense or its impact upon the reputation of the agency;  

9) the clarity with which the employee was on notice of any rules that were violated in committing the offense, 

or had been warned about the conduct in question;  

10)  potential for the employeeôs rehabilitation;  

11)  mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, mental 

impairment, harassment, or bad faith, malice or provocation on the part of others involved in the matter; and  

12)  the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the employee 

or others.  
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

____________________________________  

In the Matter of:    ) 

      ) 

EMPLOYEE1      ) 

 Employee     ) OEA Matter No. 1601-0071-23 

         v.      )  

      ) Date of Issuance: August 7, 2025 

D.C. DEPARTMENT OF    ) 

PUBLIC WORKS,    ) 

 Agency    ) 

___________________________________ ) 

 

OPINION AND ORDER 

ON 

PETITION FOR REVIEW 

 

Employee worked as a Motor Vehicle Operator (ñMVOò) with the Department of Public 

Works (ñAgencyò). On August 4, 2023, Agency issued Employee an Advance Written Notice of 

Proposed Removal, charging him with violation of District Personnel Manual (ñDPMò) Chapter 

16, Sections 1607.2(a)(4), (b)(2), (b)(3), and (d)(2) for: any on-duty conduct that an employee 

should reasonably know is a violation of law or regulation; misrepresentation, falsification, or 

concealment of material facts or records in connection with an official matter, including 

investigations; knowingly and willfully making an incorrect entry on an official record or 

approving an incorrect official record; and deliberate or malicious failure to comply with rules, 

regulations, written procedures, or proper supervisory instructions. The charges were based on a 

December 6, 2022, incident wherein Employee was instructed by Agencyôs Deputy Administrator 

to tow a vehicle ñparty busò to the Blue Plains towing facility. Employee instead towed the vehicle 

to two different locations that were not authorized and subsequently submitted a Crane Report2 

which omitted the additional towing locations.3 A hearing officer reviewed the proposed notice 

and issued a Report of Findings and Recommendation on August 31, 2023. On September 14, 

 
1 Employeeôs name was removed from this decision for the purposes of publication on the Office of Employee 

Appealsô website.   
2 A Crane Report is a report utilized by Agency that identifies where a towed vehicle is taken by an MVO. See 

Evidentiary Hearing Transcript, Volume I, p. 17. The report consists of two documents: a hand-written daily log and 

a ñTow Event Detailò electronic record generated from an MVOôs entries into a handheld device during the course of 

the tow. See Agency Answer to Petition for Appeal at p. 2. 
3 Employee and two other MVOs were alleged to have accessed the party bus in question to retrieve alcoholic 

beverages located in the passenger compartment. A subsequent investigation regarding the purported theft resulted in 

improvable charges against Employee. According to Agency, the investigation apprised it of Employeeôs misconduct 

related to the tow, and the current administrative charges were not based on the theft allegations.  
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2023, Agency issued a Final Decision on Proposed Removal, sustaining the charges against 

Employee. The effective date of his removal was September 15, 2023.4 

 

Employee filed a Petition for Appeal with the Office of Employee Appeals (ñOEAò) on 

September 21, 2023. He argued that Agency wrongly charged him with offenses that he did not 

commit that were based on conduct in which he did not engage. Employee also contended that 

Agency improperly applied the Douglas factors.5 Finally, he opined that the penalty constituted 

disparate treatment. As a result, Employee requested reinstatement with backpay and benefits.6 

 

Agency filed its answer on October 23, 2023. It asserted that Employee was disciplined 

based on his act of intentionally towing privately owned property to an unauthorized location and 

knowingly omitting vital information from a Crane Report. Agency submitted that Employeeôs 

conduct was sufficiently egregious to warrant the instant adverse action. Further, it posited that 

termination was appropriate based on a thorough analysis of the Douglas factors and Chapter 16, 

Section 1607 of the DPM. Therefore, Agency requested  that Employeeôs removal be sustained.7 

 

An OEA Administrative Judge (ñAJò) was assigned to the matter in October of 2023. 

During a December 6, 2023, prehearing conference, the AJ determined that the issues presented 

warranted an evidentiary hearing. Thereafter, a hearing was held on July 24th and August 22nd of 

2024. Employee and Agency were subsequently ordered to submit closing arguments.8 

 

The AJ issued an Initial Decision on January 13, 2024, finding that Agency met its burden 

 
4 Agency Answer to Petition for Appeal (October 23, 2023). 
5 The standard for assessing the appropriateness of a penalty was established by the Merit Systems Protection Board 

(ñMSPBò) in Douglas v. Veterans Administration, 5 M.S.P.B. 313 (1981). The Douglas factors provide that an agency 

should consider the following when determining the penalty of adverse action matters:  

1) the nature and seriousness of the offense, and its relation to the employeeôs duties, position, and 

responsibilities including whether the offense was intentional or technical or inadvertent, or was committed 

maliciously or for gain, or was frequently repeated;  

2) the employeeôs job level and type of employment, including supervisory or fiduciary role, contacts with 

the public, and prominence of the position;  

3) the employeeôs past disciplinary record;  

4) the employeeôs past work record, including length of service, performance on the job, ability to get along 

with fellow workers, and dependability;  

5) the effect of the offense upon the employeeôs ability to perform at a satisfactory level and its effect upon 

supervisorsô confidence in employeeôs ability to perform assigned duties;  

6) consistency of the penalty with those imposed upon other employees for the same or similar offenses;  

7) consistency of the penalty with any applicable agency table of penalties;  

8) the notoriety of the offense or its impact upon the reputation of the agency;  

9) the clarity with which the employee was on notice of any rules that were violated in committing the 

offense, or had been warned about the conduct in question;  

10) potential for the employeeôs rehabilitation;  

11) mitigating circumstances surrounding the offense such as unusual job tensions, personality problems, 

mental impairment, harassment, or bad faith, malice or provocation on the part of others involved in the 

matter; and  

12) the adequacy and effectiveness of alternative sanctions to deter such conduct in the future by the 

employee   or others.   
6 Petition for Appeal (September 21, 2023). 
7 Agency Answer to Petition for Appeal. 
8 Order for Closing Arguments (September 9, 2024). 
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of proof as to each charge levied against Employee. She stated that on December 6, 2022, 

Employee was instructed to tow a party bus, located at or near 1717 Hamlin Street, N.E., for failure 

to ñdisplay current tags.ò However, she concluded that Employee failed to tow the vehicle to the 

Blue Plains facility in accordance with the procedures outlined in Agencyôs 2016 Standard 

Operating Procedures (ñSOPò). The AJ explained that Employee knowingly and deliberately 

falsified Agency records by failing to include interim stops made at Bryant Street or 17th Street in 

his Crane Report and failed to obey instructions given by a supervisor. She further found 

Employeeôs evidentiary hearing testimony to be inconsistent and untrustworthy when questioned 

about his argument that it was unsafe to tow the party bus to the Blue Plains facility. As a result, 

the AJ held that Agency established cause to initiate the current adverse action. Lastly, she ruled 

that termination was a permissible penalty based on the Table of Illustrative Actions and the 

holding in Stokes v. District of Columbia, 502 A.2d 1006 (D.C. 1985).9 Therefore, Agencyôs 

termination action was upheld.10 

 

Employee filed a Petition for Review with the OEA Board on February 14, 2025. He argues 

that a safety concern arose at the towing site on December 6, 2022, which required his discretion 

to move the party bus to a more suitable location before proceeding to the Blue Plains lot. 

Employee contends that the 2016 SOPs were inconsistently applied, with different interpretations 

among supervisors. He further claims that Agency failed to provide any clear directives regarding 

restrictions on interim stops and also challenges the AJôs credibility determinations relevant to 

SOPs and instructions for impounded vehicles. According to Employee, Agencyôs termination 

action lacked proper documentation; deviated from past disciplinary procedures; and failed to 

consider exculpatory evidence presented during the OEA evidentiary hearing. Lastly, Employee 

opines that the penalty of removal was excessive and disproportionate given his clean disciplinary 

record. As such, he requests that the Board grant his petition.11 

 

In response, Agency argues that Employeeôs petition fails to challenge that he knowingly 

falsified records, namely the Crane Report that was submitted regarding the tow. It further notes 

that Employeeôs submission does not contest or address the AJôs findings pertinent to the 

substantive charges levied against him. Agency believes that the AJôs rulings are based on 

substantial evidence and accurate credibility determinations. Thus, it reasons that Employee is 

improperly second guessing the AJôs findings of veracity related to witness testimony. Agency 

reiterates its position that the penalty of termination was both warranted and appropriate based on 

a review of the Douglas factors and relevant case law. Consequently, it requests that the Board 

deny Employeeôs Petition for Review.12 

 

Substantive Charges 

Pursuant to OEA Rule 631.1, 6-B DCMR Chapter 600 (December 27, 2021), Agency has 

the burden of proof by a preponderance of the evidence that the proposed disciplinary action was 

taken for cause. Additionally, DPM Ä 1602.1 provides that ñno employee may be reprimanded, 

 
9 The D.C. Court of Appeals in Stokes v. District of Columbia held that OEA must determine whether the penalty 

imposed was within the range allowed by law, regulation, and any applicable Table of Penalties; whether the penalty 

is based on a consideration of the relevant factors; and whether there is a clear error of judgment by agency 
10 Initial Decision at p. 12. 
11 Petition for Review (February 14, 2025). 
12 Agency Answer to Petition for Review (March 17, 2025). 
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suspended, demoted, placed on enforced leave, or removed without cause.ò In support of its 

charges pursuant to Chapter 16, Sections 1607.2(a)(4), (b)(2), (b3), and (d)(2), Agency cited the 

following Employee violations of regulations or procedure: 

1. Standard Operating Procedures for the Towing & Vehicle 

Immobilization Division, Section 1.0 (Authority and 

Applicability 1.5): Failure to enforce or follow the Standard 

Operating Procedures may lead to disciplinary action, including 

termination of employmenté. 

2. Section 13.0 ï Code of Conduct: No employee shall engage in 

conduct unbecoming an employee of the Department of Public 

Works. Any violation of these rules may be considered grounds 

for disciplinary action. 

3. DPM Chapter 18: 1800.2: Each employee has a responsibility to 

the District of Columbia and its citizens to place loyalty to the 

laws and ethical principles above private gain. To ensure that 

every citizen can have complete confidence in the integrity of 

the District government, each employee shall respect and adhere 

to the principles of ethical conduct set forth in this section, as 

well as the District of Columbia Employee Ethics Pledge and in 

supplemental agency regulations and policies. 

4. DPM Chapter 16: 1605.1: District Employees are expected to 

demonstrate high standards of integrity, both on and off the 

jobé. 

 

Based on a review of the record, this Board concludes that the AJôs findings are supported by 

substantial evidence.13 Employee failed to follow Agencyôs 2016 SOP, which required MVOs to 

transfer a towed vehicle directly to the prescribed impound lot, absent a safety or traffic concern 

at pick-up or a specific instruction from a supervisor. Agencyôs procedures also required MVOs 

to notify a supervisor or dispatch if he or she believes that a hazard exists, or of the towing location 

is unsafe.14 On December 6, 2022, Employee was instructed by Agency management to tow the 

party bus directly to the Blue Plains facility. Instead, he proceeded to stop at two different towing 

locations without authorization and did not notify a supervisor of any perceived safety concerns or 

threats. Therefore, Employeeôs failure to abide by the SOPs serves as a basis from imposing 

discipline pursuant to Chapter 16, Section 1607.2(a)(4) of the DPM.  

 

Employee also knowingly and willfully made incorrect entries on the Crane Report 

associated with the December 6, 2022, tow. Agency SOP requires an MVO to enter information 

accurately on the tow reports, as it may be used in future court proceedings. However, the evidence 

shows that Employeeôs Crane Report did not include reference to his stops at the Bryant Street or 

17th Street towing lots. The evidence further establishes that Employee did not complete his tow 

to the Blue Plains facility at 8:20 a.m., contrary to what he indicated in his report. Based on a 

 
13 Substantial evidence is defined as evidence that a reasonable mind could accept as adequate to support a conclusion. 

Under OEA Rule 628.1, the burden of proof with regard to material issues of fact shall be by a preponderance of the 

evidence. Preponderance of the evidence shall mean ñthat degree of relevant evidence which a reasonable mind, 

considering the record as a whole, would accept as sufficient to find a contested fact more probably true than untrue. 
14 Evidentiary Hearing Transcript, Volume I at pp. 49, 50, 84, 107, and 130 and Volume II at p. 107. 
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review of the record, we conclude that Agencyôs termination action was taken for cause. 

 

We further note that Employeeôs petition does not challenge the AJôs finding that he 

falsified records related to the tow. As will be discussed herein, even if Employeeôs arguments 

warranted the reversal of any remaining charge, there exists an independent basis for sustaining 

charges of any on-duty conduct that an employee should reasonably know is a violation of law or 

regulation and knowingly and willfully making an incorrect entry on an official record or 

approving an incorrect official record. 

 

Witness Credibility 

Employeeôs petition challenges the AJôs credibility findings, namely the alleged 

conflicting testimony that Employee did not violate the SOPs. The AJ provided a thorough 

assessment as to why she found Employeeôs testimony to be inconsistent. Conversely, she found 

the testimony of Agencyôs witnesses to be credible. The Court in Metropolitan Police Department 

v. Baker, 564 A.2d 1155 (D.C. 1989), provided that great deference to any witness credibility 

determinations is given to the administrative fact finder. Similarly, the Courts in Raphael v. Okyiri, 

740 A.2d 935, 945 (D.C. 1999) and Washington Metropolitan Area Transit Authority v. District 

of Columbia Department of Employment Services, 683 A.2d 470, 477 (D.C.1996) have held that 

due deference must be accorded to the Administrative Judgeôs credibility determinations, both by 

the OEA, and by a reviewing court.  Furthermore, the Court in Raphael held that the 

Administrative Judgeôs findings of fact are binding at all subsequent levels of review unless they 

are unsupported by substantial evidence.  This is true even if the record also contains substantial 

evidence to the contrary. In reviewing the hearing transcript and documentary evidence, a 

reasonable mind would accept the credibility determinations the AJ made as adequate to support 

her conclusions. The AJ was the trier of fact in this case, and she was in the best position to evaluate 

the sufficiency of the evidentiary hearing testimony. As a result, we find that the AJ committed no 

clear error in determining the veracity of witness testimony. Consequently, this Board will not 

disrupt her findings. 

 

Penalty 

Finally, this Board is tasked with determining if substantial evidence exists to support the 

AJôs findings related to the penalty. In determining the appropriateness of an agencyôs penalty, 

OEA has consistently relied on Stokes v. District of Columbia, 502 A.2d 1006 (D.C. 1985).15 

According to the Court in Stokes, OEA must decide whether the penalty was within the range 

allowed by law, regulation, and any applicable table of penalties; whether the penalty is based on 

relevant factors; and whether there is clear error of judgment by the agency.16 Pursuant to the Table 

 
15 Anthony Payne v. D.C Metropolitan, OEA Matter No. 1601-00540-01, Opinion and Order on Petition for Review 

(May 23, 2008); Dana Washington v. D.C. Department of Corrections, OEA Matter 1601-0006-06, Opinion and 

Order on Petition for Review (April 3, 2009), Ernest Taylor v. D.C. Emergency Medical Services, OEA Matter No. 

1601-0101-02, Opinion and Order on Petition for Review (July 21, 2007); Larry Corbett v. D.C. Department of 

Corrections, OEA Matter No.1601-0211-98, Opinion and Order on Petition for Review (September 5, 2007); Monica 

Fenton v. D.C. Public Schools, OEA Matter No. 1601-0013-05, Opinion and Order on Petition for Review (April 3, 

2009); Robert Atcheson v. D.C. Metropolitan Police Department, OEA Matter No. 1601-0055-06, Opinion and Order 

on Petition for Review (October 25, 2010); and Christopher Scurlock v. Alcoholic Beverage Regulation 

Administration, OEA Matter No. 1601-0055-09, Opinion and Order on Petition for Review (October 3, 2011).  
16 The D.C. Court of Appeals in Stokes reasoned that when assessing the appropriateness of a penalty, this Office is 

not to substitute its judgment for that of the Agency, but it should ensure that ñmanagerial discretion has been 
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of Illustrative Actions, a first violation of DPM Ä 1607.2(a)(4) (on-duty violation of the law) is 

reprimand to removal; a first violation of DPM Ä 1607.2(b)(2) (misrepresentation/falsification) is 

reprimand to removal; a first violation of DPM Ä 1607.2(b)(3) (incorrect entries) is reprimand to 

removal; and a first violation of DPM Ä 1607.2(d)(2) (failure to follow instructions) is a three-day 

suspension to removal.  

 

In this case, Agency conducted a reasonable assessment of the relevant Douglas factors in 

concluding that termination was warranted for each charge. Agency only needed to satisfy its 

burden of proof as to any of the four independent charges to support the termination action, as each 

charge carries a potential penalty of termination. While Employee has no past disciplinary history, 

which Agency concedes was a mitigating factor, there remains sufficient evidence in the record to 

support the imposed penalty. There is no indication that Agency abused its discretion in selecting 

termination as the appropriate disposition of Employeeôs misconduct, and this Board finds no clear 

error by Agency in exercise of its managerial duties. Consequently, we must leave the penalty 

undisturbed. 

 

Conclusion 

Based on the foregoing, there is substantial evidence in the record to find that Agency met 

its burden of proof regarding Employeeôs violation of DPM Sections 1607.2(a)(4), (b)(2), (b)(3), 

and (d)(2). Employee provides no basis for overturning the AJôs credibility determinations. 

Finally, the penalty of termination was permissible for each charge levied against Employee. For 

these reasons, we must deny Employeeôs Petition for Review. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
legitimately invoked and properly exercised.ò As a result, OEA has previously held that the primary responsibility for 

managing and disciplining an agency's work force is a matter entrusted to the agency, not this Office. Huntley v. 

Metropolitan Police Department, OEA Matter No. 1601-0111-91, Opinion and Order on Petition for Review (March 

18, 1994); Hutchinson v. District of Columbia Fire Department and Emergency Medical Services, OEA Matter No. 

1601-0119-90, Opinion and Order on Petition for Review (July 2, 1994); Butler v. Department of Motor Vehicles, 

OEA Matter No. 1601-0199-09 (February 10, 2011); and Holland v. D.C. Department of Corrections, OEA Matter 

No. 1601-0062-08 (April 25, 2011). Specifically, OEA held in Love v. Department of Corrections, OEA Matter No. 

1601-0034-08R11 (August 10, 2011), that selection of a penalty is a management prerogative that is not subject to the 

exercise of discretionary disagreement by this Office. 
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

__________________________________________                                                               

In the Matter of:     ) 

       ) OEA Matter No.: J-0013-24 

EMPLOYEE,1      ) 

 Employee      ) 

       ) Date of Issuance: July 1, 2025 

  v.     ) 

       )          

D.C. DEPARTMENT OF     ) 

FOR-HIRE VEHICLES,               ) NATIYA CURTIS, Esq.  

 Agency     ) Administrative Judge 

__________________________________________) 

Andraea Benson, Esq., Employee Representative 

Connor Finch, Esq., Agency Representative       

 

INITIAL DECISION 

 

INTRODUCTION AND PROCEDURAL HISTORY 

 

On December 4, 2023, Employee filed a Petition for Appeal with the Office of Employee 

Appeals (ñOEAò or ñOfficeò) contesting the D.C. Department of For-Hire Vehiclesô (ñAgencyò 

or ñDFHVò) decision to separate her from service as a Vehicle Inspection Officer (ñVIOò) during 

her probationary period effective December 4, 2023. OEA issued a letter dated December 4, 2023, 

requesting that Agency file an Answer on or before January 3, 2024. Agency filed its Answer to 

Employeeôs Petition for Appeal as required. The undersigned Administrative Judge (ñAJò) was 

assigned this matter on January 3, 2024. On January 10, 2024, I issued an Order convening a Status 

Conference for January 25, 2024.  On January 22, 2024, Agency filed a Consent Motion to 

Continue the Status Conference. On January 31, 2024, Subsequently, I issued an Order granting 

Agencyôs Motion and rescheduled the Status Conference for February 20, 2024. Both parties 

appeared for the Conference as scheduled. On February 21, 2024, I issued a Post Status Conference 

Order, which codified the verbal orders made during the Status Conference.  This Order required 

Agency to submit additional information regarding Employeeôs work schedule, paid family leave 

calculations, and probationary period dates. In this Order, the undersigned also scheduled a 

Prehearing Conference for March 19, 2024.  

 
1 Employeeôs name was removed from this decision for the purposes of publication on the Office of Employee Appealsô website. 
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On March 8, 2024, Agency submitted its Praecipe Responsive to the Post Status 

Conference Order. On March 19, 2024, an additional Status Conference was convened.2 During 

the Status Conference, the undersigned determined that supplemental information was required 

from Agency. On March 21, 2024, I issued a Post Status Conference Order, requiring Agency to 

submit the required information by or before April 19, 2024. On April 19, 2024, Agency filed its 

Praecipe Responsive to Second Post Status Conference Order. Upon review, the undersigned 

determined that this submission did not fully provide the information requested in the March 21, 

2024, Order.  Accordingly, the undersigned issued an Order on April 26, 2024, scheduling a Status 

Conference for May 14, 2024.  

On May 7, 2024, Employee, by and through her representative filed a Consent Motion to 

Continue the Status Conference scheduled for May 14, 2024. Thereafter, on May 9, 2024, I issued 

an Order Granting Employeeôs Motion and rescheduled the Status Conference for May 21, 2024. 

Both parties appeared for the Status Conference as scheduled. On May 21, 2024, I issued an Order 

for Briefs on Jurisdiction. Employeeôs brief was due on or before June 11, 2024, and Agencyôs 

brief was due by July 2, 2024. Both parties submitted their briefs as required.  

After reviewing the partiesô submissions, the undersigned determined that additional 

information was required and convened a Status Conference on September 26, 2024. Based on the 

information discussed at the Status Conference, the undersigned issued a Post Status Conference 

Order on September 26, 2024, requesting additional briefs. Employeeôs brief was due by October 

25, 2024.  Agencyôs brief was due by November 15, 2024. Both parties submitted their briefs as 

required.  

Based on the partiesô submissions, the undersigned again determined that additional 

information was warranted. On January 21, 2025, the undersigned issued an Order for Briefs on 

Jurisdiction.   Employeeôs brief was due February 11, 2025.  Agencyôs response was due by March 

4, 2025.  On February 5, 2025, Employee submitted a motion to extend the deadline to submit her 

brief to February 25, 2025. The undersigned granted the motion in an Order dated February 7, 

2025.  Employeeôs brief was now due by February 18, 2025, and Agencyôs response was due 

March 18, 2025. The parties submitted their briefs as required. Upon review of the record and the 

partiesô submissions, I have determined that an Evidentiary Hearing was not warranted.  The 

record is now closed.  

JURISDICTION 

The jurisdiction of this Office has not been established in this matter. 

ISSUE 

 

Whether this appeal should be dismissed for lack of jurisdiction. 

 
2 This Conference was initially scheduled as a Prehearing Conference but was converted to a Status Conference because the 

undersigned requested additional information from Agency concerning the calculation of Employeeôs probationary period and PFL 

hours.  
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BURDEN OF PROOF 

OEA Rule 631.1, 6-B DCMR Ch. 600 (December 27, 2021) states:  

The burden of proof for material issues of fact shall be by a preponderance of the 

evidence. ñPreponderance of the evidenceò shall mean:  

That degree of relevant evidence which a reasonable mind, considering the record 

as a whole, would accept as sufficient to find a contested fact more probably true 

than untrue. 

 OEA Rule 631.2 id.  states: 

For appeals filed under §604.1, the employee shall have the burden of proof as to 

issues of jurisdiction, including timeliness of filing.  The agency shall have the 

burden of proof as to all other issues.   

Summary of Employeeôs Position 

Employee presented several distinct arguments in support of her position. First, Employee 

avers that she was not in a probationary period at the time Agency terminated her. Employee 

asserts that she was hired on October 9, 2022, and her probationary period ended on October 9, 

2023.3 Employee maintains that she applied for Paid Family Leave (ñPFLò) due to unforeseen 

circumstances.4 Employee asserts that pursuant to the District Personnel Manual (ñDPMò) 

Issuance I-2023-1, when an employee applies for PFL, they are required to sign a one-year 

Continuation of Service Agreement.5 Employee maintains this agreement must be signed by an 

employee prior to receiving PFL, and also extends the probationary period by the number of PFL 

hours used. Employee further maintains that a probationary period cannot be extended by the 

number of PFL hours used if an employee does not enter into a Continuation of Service Agreement.  

Employee avers that because Agency has not provided proof that Employee entered into a 

Continuation of Service Agreement, Employeeôs probationary period cannot be extended by the 

number of PFL hours she used. Employee therefore contends that her probationary period ended 

on October 9, 2023, per her original employment contract.6 

 Employees further asserts that section 224.3 of the DPM mandates that an agency seeking 

to extend an employeeôs probationary period beyond one (1) year must submit a written request 

for authorization, including a detailed explanation of the factors that justify this extension.7 

Employee maintains that her termination was conducted without a certificate of service, as 

required by DPM 1618.7.8 Employee argues that because Agency failed to comply with the 

 
3 Employeeôs Petition for Appeal (Dec 4, 2023). 
4 Employeeôs Brief on Jurisdiction, p. 1 (June 11, 2024). 
5 Id. at p. 2 (citing DPM Issuance I-2023-1-Probationary Employees). 
6 Id. at p. 2 and Exhibit 4.   
7 Id. at p. 2 (citing DPM § 224.3-Extending Probationary Periods).  
8 DPM 1618.7 states: ñFor notices of proposed actions delivered in person, the employee to whom the notice is issued shall be 

asked to certify its receipt in writing. If the employee refuses to certify receipt, a brief descriptive written statement, signed by a 

witness to the refusal, may be used as evidence of service. 
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mandatory requirements set forth in the DPM, Employee was no longer in a probationary status at 

the time of termination, and OEA maintains jurisdiction over this appeal. Employee further asserts 

that because Employee was terminated after her probationary period, Agency was required to 

employ progressive discipline.9  

Employee also argues that she was erroneously classified as a probationary period 

employee.  Employee maintains that she had already fulfilled her probationary period while 

employed as a Correctional Officer with the D.C. Department of Corrections. Employee avers that 

under the DPM, she was not required to serve an additional probationary period, thus Agency 

could only terminate her for cause.10  

Summary of Agencyôs Position 

Agency asserts that Employee was terminated during her probationary period, thus, OEA 

does not have jurisdiction over this appeal. Agency states that Employee was hired as a Vehicle 

Inspection Officer in the Enforcement and Field Compliance Division of Agency on October 9, 

2022, and was subject to a one (1) year probationary period.11 Agency maintains that the original 

end date for Employeeôs probationary period was set for October 9, 2023; however, her 

probationary period was extended in accordance with DPM § 225.5, which requires a probationary 

employee who receives PFL to have their probationary period extended by the length of the paid 

family leave pursuant to §1286.9.12  

 

Further, Agency avers that the one (1) year probationary period considers the normal 

annual and sick leave an employee may use but does not account for extended absences. Agency 

asserts that on May 2, 2023, Employee requested PFL for the care of a family member with a 

serious health condition. Agency cites that on May 9, 2023, Agency granted Employeeôs request, 

and approved 320 hours of PFL, of which Employee used 310 hours, amounting to thirty-one days. 

Agency notes that Employee worked a ten (10)-hour shift, four (4) days per week. Agency asserts 

that because Employee worked four (4) days per week, her use of thirty-one (31) days of PFL 

added over seven (7) weeks to her probationary period.13  

 

Agency further cites to District of Columbia Human Resources (ñDCHRò) Issuance I-

2021-33 (ñIssuance I-2021-33ò), which states that some paid and unpaid leave does not count 

toward the completion of the probationary period and thus must be added to the original anticipated 

leave date.  Agency asserts that per Issuance I-2021-33, administrative leave provided prior to 

termination does not count toward the completion of the probationary period.14 Agency also notes 

that, ñ[by] rule the period of administrative leave following the Notice of Separation should not be 

credited toward the completion of the probationary period.ò15 Agency maintains that on November 

20, 2023, Agency served Employee with a Notice of Separation, notifying her that she would be 

 
9 Employeeôs Brief on Jurisdiction pp.2-3 (June 11, 2024).  
10 Employeeôs Brief on Jurisdiction, p. 2 (February 25, 2025). 
11 Agencyôs Answer to the Petition for Appeal at p. 1 (January 3, 2024).  
12 Id. at p. 2.  
13 Agencyôs Brief on Jurisdiction, pp 1-2; p. 6 (July 2, 2024).  
14 Id. at p. 6. 
15 Id. at p. 6 (citing 6-B DCMR Ä 225.9, which states: ñNo leave granted during a period of advanced notice of termination shall 

be credited toward completion of the probationary period unless the separation is subsequently reversedò). 
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terminated during her probationary period, effective December 4, 2023. Agency states that 

Employee was placed on administrative leave from the date of the Notice of Separation, November 

20, 2023, through the date of her termination, December 4, 2023. Agency cites that the Notice of 

Separation was served on November 20, 2023, and prior to the end of Employeeôs probationary 

period. Agency therefore argues that because Employee was in a probationary period at the time 

the Notice of Separation was issued, Employee has no right to appeal to OEA.16 

 

Agency also contends that the absence of a Continuation of Service Agreement has no 

bearing on Employeeôs receipt of PFL, or the extension of her probationary period.17 Agency 

maintains that signing a Continuation of Service Agreement and the extension of a probationary 

period are not conditional.  Agency clarifies that probationary employees who utilize PFL during 

their probationary period shall enter into a Continuation of Service Agreement according to D.C. 

Code §1-612.04a(d).18 Agency states the Continuation of Service Agreement requires an 

employees in a probationary period to repay the District government salary they receive while on 

PFL if he or she voluntary separates from employment during the probationary period.19 Agency 

avers that an employee in a probationary period shall have their leave extended if they use PFL, 

regardless of whether they entered into a Continuation of Service Agreement. Agency further notes 

that the lack of Continuation of Service Agreement may have prevented the District from 

demanding payment from Employee if she left voluntarily.  Agency notes that Employee did not 

leave voluntarily and asserts that the lack of Continuation Agreement is inconsequential.20 

 

 Agency also asserts that the Employeeôs probationary period was extended pursuant to 6-

B DCMR § 225, which addresses óCompleting Probationô.21 Agency therefore maintains that while 

Employee cited to 6-B DCMR § 224, which concerns Extending Probation, it is inapplicable in 

this matter.22 Agency maintains that Employee was properly terminated during her probationary 

period.  

 

 Agency argues that Employeeôs previous employment as a Correctional Officer did not 

preclude her from serving an additional probationary period in her position as a VIO. Agency 

maintains that Employeeôs position at Agency required different knowledge and position 

requirements than those required as a Correctional Officer, and there is no overlap in the 

requirements for these positions.  Accordingly, Agency maintains that requiring a new 

probationary period was within the scope of the DPM and necessary to give Agency an 

independent opportunity to determine if Employee was qualified to serve as a VIO.     

 
16Id. at p. 6.  
17 Id. at 7. 
18 Id .at p. 8. See also DC Code 1-612.04a(d), which states: [i]f an employee using leave under this section is serving in a 

probationary capacity, the employee shall enter into a 1-year continuation of service of agreement, and the employee's 

probationary period shall be extended by the duration of the leave used. 
19 Id. at p. 8 (citing DC Code (1-612.04(4) and (1-612.04a(d)). 
20 Id. at pp. 8- 9.   
21 Pursuant to DPM §225.5, ñ[a] probationary employee who receives paid family leave shall have their probationary period 

extended by the length of the paid family leave pursuant to § 1286.9.ò 
22 pursuant to DPM Ä 224.2, ñ[f]actors or conditions that would warrant a probationary period requirement longer than one (1) year 

for a specific class of positions include, but are not limited to: An agencyôs need to provide new hires with formalized classroom 

or field training, or both, that is pertinent to the position; An agencyôs use of a standardized training evaluation system for new 

hires, the successful completion of which is a pre-requisite for a new hire to be able to perform the duties of the position; or A new 

hireôs need to complete courses or training necessary for receiving certification(s) required for the position.ò 
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FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW 

ANALYSIS23 

The threshold issue in this matter is one of jurisdiction. This Office has no authority to 

review issues beyond its jurisdiction.24 This Officeôs jurisdiction is conferred upon it by law and 

was initially established by the District of Columbia Comprehensive Merit Personnel Act of 1978 

(ñCMPAò). D.C. Official Code Ä 1-601-01, et seq. (2001).  It was amended by the Omnibus 

Personnel Reform Amendment Act of 1998 (ñOPRAAò), D.C. Law 12-124, which took effect on 

October 21, 1998. Both the CMPA and the OPRAA conferred jurisdiction on this Office to hear 

appeals, with some exceptions. According to the rules of this Office, established at 6-B of the 

District of Columbia Municipal Regulation (ñDCMRò) Chapter 600, Rule 604.1 states this Office 

has jurisdiction in matters involving District Government employees appealing a final agency 

decision affecting: 

(a) A performance rating resulting in removal; 

(b) An adverse action for cause that results in removal, reduction in grade, or 

suspension for 10 days or more; or 

(c) A reduction-in-force; or 

(d) A placement on enforced leave for ten (10) days or more. 

 

Probationary Period  

In the instant matter, the undersigned must first determine whether Employee was required 

to serve a new probationary period in her role as a VIO.  Chapter 2, Section 226 of the DPM 

governs new probationary periods. Section 226.2 states: 

226.2: An employee who once satisfactorily completed a probationary period in 

the Career Service shall be required to serve another probationary period when the 

employee: 

a. Is appointed through open competition to a position with a different educational 

requirement; b. Applies for and is appointed from a register to a uniformed position 

in the Metropolitan Police Department or the Fire and Emergency Medical Services 

Department; or c. Is appointed through open competition to a position with different 

licensure, certification, or other similar requirements. 

 
23Although I may not discuss every aspect of the evidence in the analysis of this case, I have carefully considered the entire record. 

See. Antelope Coal Co./Rio Tino Energy America v. Goodin, 743 F.3d 1331, 1350 (10th Cir. 2014) (citing Clifton v. Chater, 79 

F.3d 1007, 1009-10 (10th Cir. 1996)) (ñThe record must demonstrate that the ALJ considered all of the evidence, but an ALJ is not 

required to discuss every piece of evidenceò). 
24 See Banks v. District of Columbia Public Schools, OEA Matter No. 1602-0030-90, Opinion and Order on Petition for Review 

(September 30, 1992). 
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Employee did not have a break in services of three (3) business days or more, as she started 

her position with Agency the next business day25after submitting her resignation as a Correctional 

Officer. Employee also applied through open competition and acknowledged such by noting that 

she applied through a publicly advertised vacancy announcement.26  

Thus, what is at issue is whether the VIO position had different licensure, certification, or 

other similar requirements. (Emphasis added). Agency maintains that the position as a VIO 

required substantially difference qualifications and knowledge, and thus a new probationary period 

was warranted.27 Employee maintains that the qualifications for a VIO are less stringent than those 

of a Correctional Officer.  Employee avers that the VIO position only requires a valid driverôs 

license, while a Correctional Officer requires a high school diploma/GED, firearms qualifications, 

and a valid driverôs license.28 

The undersigned finds that while neither position has significantly different licensure or 

certification requirements, the other requirements for each of these positions are substantially 

different. The Correctional Officer position requirements are very specific to working in a 

Correctional facility and the duties are concentrated specifically on inmate safety and supervision, 

inmate counseling and enforcing codes of conduct. The position description states a Correctional 

officer performs ñmoderate to complex work involving the care and custody of offenders. Work 

involves the direct supervision of inmate work groups in their daily assigned duties and 

responsibility of preventing escapes and maintaining discipline while performing specific security 

duties in conformance with strict rules, regulations, standard operating procedures...ò29 The 

knowledge required is also specific to managing inmates, and includes providing inmates ñwith 

advice, guidance, and referral service on matters pertaining to such items as academic/vocational 

involvement,ò and ñpersonal relationships or institutional adjustment.ò30 

In contrast, the major duties of a Vehicle Inspection Officer include: recording daily 

violations of District public vehicles for-hire regulations, and issuing citations accordingly; 

investigating public vehicle for-hire fleet facilities and operations for compliance with DCMR 

Title 31; Assisting with developing evidence of violations and preparing written reports on results 

of approved investigations, including findings of fact and conclusions; Collaborating with agents 

of governments in neighboring local jurisdictions relative to public vehicle for hire operations; 

examining vehicle licenses, public vehicleôs operatorôs license and identification cards, and vehicle 

operatorôs permit for authenticity.31   

The knowledge for the VIO position includes knowledge of Taxicab and other public 

vehicle for-hire regulations, as well as zone rates and fair systems governing District taxicab 

operations; ability to evaluate written records for evidence of omission and alteration; ability to 

read and interpret local maps for various geographical locations; knowledge of computers, 

 
25 Days is defined as ñcalendar days for all periods of more than ten days, and business days for all periods of ten (10) days or 

less.ò DPM Ä 299. 
26 Employeeôs Brief on Jurisdiction p. 2 (February 25, 2025).  
27 Agencyôs Brief on Jurisdiction, - pp 7-10 (March 18, 2025).   
28 Employeeôs Brief on Jurisdiction, p. 2 (February 25, 2025). 
29 Agencyôs Brief on Jurisdiction (March 18, 2025). 
30  Id.  
31 Id. at Exhibit 4. 
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particularly the use of a keyboard and terminal display screen for input and retrieval of 

information; familiarity with the Immigration and Naturalization Service requirement to 

differentiate types of work documents.32 Because of the specific nature of each respective position, 

the undersigned finds that the differences between the requirements of each position are substantial 

enough to meet DPM §226.2c, which authorizes a new probationary period when the position had 

different licensure, certification, or other similar requirements. (Emphasis added). Accordingly, 

the undersigned finds that Agency was permitted to authorize a new probationary period.      

Whether Employee was in a probationary period at the time of termination.  

The undersigned finds that Employee was still in a probationary period as of her effective 

date of termination, December 4, 2023; and this finding also involves an analysis of Employeeôs 

work schedule, calculation of the PFL hours Employee used, and the use of administrative leave.  

Section 225.5 of the DPM notes that a probationary employee who receives paid family leave shall 

have their probationary period extended by the length of the paid family leave pursuant to DPM § 

1286.9, which  also states that: ñ[a] probationary employee who receives paid family leave shall 

have their probationary period extended by the length of the paid family leave.ò33 (Emphasis 

Added). DCHR Issuance I-2021-33, while not law, provides further guidance and notes:  

Generally, all workdays and nonworkdays while on probation count toward the 

completion of the probationary period. For example, in a two-week period where 

an employee uses annual leave for three workdays and is off for four non-workdays 

within the pay period, the employee will have completed 14 days of probation. 

The issuance further states that:  

ñHowever, some paid and unpaid leave does not count toward the probationary 

period and the hiring authority shall add these days to the original anticipated 

probation period end date. These periods of paid and unpaid leave include: any non-

paid workdays (Leave Without Pay and Absence Without Official Leave); paid 

leave in excess of ten consecutive workdays; paid family leave; or administrative 

leave provided prior to termination unless the termination is reversed.ò 34 

(Emphasis Added).  

Here, the record reflects that Employee was hired on October 9, 2022, and was subject to 

a one (1) year probationary period. Accordingly, her probationary period was set to conclude on 

or around October 9, 2023.35 However, in May 2023, Employee was granted 320 hours of PFL, 

which amounts to eight (8) weeks of leave. Employee did not use the full 320 hours but used 310 

 
32 Id. at Exhibit 8. 
33 Chapter 12 of the DPM applies to the Government Family Leave Program-Protections and Limitations.  
34 DPM Issuance I-2021-33 (September 7, 2021). 
35 Agencyôs Answer to Petition for Appeal, Tab 1 (January 3, 2024). See also. Agencyôs Praecipe Responsive to Post Status 

Conference Order at Exhibit 1 (March 8, 2024). 
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hours of PFL between June 2023 and November 2023.36 Consistent with DPM Section 225.5, 

Employeeôs probationary period was extended by the amount of PFL hours used.  

However, the undersigned finds that Agencyôs Supervisory HR specialist Ms. S. Frazier 

calculated Employeeôs use of 310 hours of leave incorrectly. In a document dated October 31, 

2024, Ms. Frazier indicated that Employee used 310 hours of paid leave, extending her 

probationary period through week eight (8), which she notes is December 4, 2023. Ms. Frazier 

additionally stated that Employee was separated during her probationary period and placed on 

administrative leave for two (2) weeks through December 4, which is also incorrect, as Employee 

was placed on nine (9) days of administrative leave as will be discussed below. Further, Ms. Frazier 

included a chart to illustrate the calculation of Employeeôs use of PFL, which erroneously indicates 

that the additional PFL hours added eight weeks to Employeeôs probationary period, starting at 

October 16, 2023, and ending at December 4, 2023.37  

 

The undersigned finds that Employee worked ten (10) hour shifts, four (4) days a week, 

totaling forty (40) hours a week.  Thus, her use of 310 hours amounted to thirty-one (31) days or 

seven (7)-weeks and three (3) days of leave because Employee used her leave in ten-hour 

increments, consistent with the length of her shifts.38 Accordingly, extending Employeeôs 

probationary period by thirty one (31) days or seven weeks and three days would extend it from 

October 9, 2023, through November 29, 2023. 39  This calculation is consistent with Section 225.5 

of the DPM which notes that a probationary employee who receives paid family leave shall have 

their probationary period extended by the length of the paid family leaveéò Therefore, extending 

her probationary period should start at October 9, 2023, which would have been the end of her 

probationary period if Employee did not use leave. Despite these miscalculations, however, 

Agencyôs use of administrative leave from November 20, 2023, to December 4, 2023, had the 

effect of tolling the calculation of days toward Employeeôs probationary period as explained 

below, and extended her probationary period beyond November 29, 2023. 

 

Agencyôs use of Administrative Leave  

 

Agency contends that administrative leave granted after the Notice of Separation was 

issued on November 20, 2023, does not count toward the completion of probation. On November 

20, 2023, Agency issued Employee a Notice of Separation, which placed employee on 

administrative leave effective that same day, November 20, 2023. The Separation Notice stated 

that Employeeôs probationary period and service would end effective Monday, December 4, 2023, 

on close of business.  Agency argues that because Employee was put on administrative leave on 

 
36 Agencyôs Brief on Jurisdiction, p. 2 (July 2, 2024). 
37 Agencyôs Brief on Jurisdiction at Exhibit 6 (November 14, 2024).    

 
38 Employee was one (1) day or ten (10) hours shy from using the full 320 hours (eight-weeks), considering she took her leave in 

ten-hour increments.  Accordingly, Employee used seven weeks and three days of PFL.  
39 This calculation is as follows: week one (1): October 9th-12th; Week two (2): October 16-19; Week three (3): October 23-26; 

Week four (4): October 30th - November 2nd; Week five (5): November 6th - 9th; week six (6): November 13th - November 16th. 

Week seven (7): November 20th - 23rd. The final Week amounts to three days: November 27th -29th.   
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November 20, 2023, and prior to the end of her probationary period, she remained in a probationary 

period until her removal on December 4, 2023.40 I agree with Agencyôs assessment.   

 

The undersigned finds that Agencyôs use of administrative leave had the effect of pausing 

the calculation of days toward the completion of Employeeôs probationary period. Chapter 2 

Section 227.3 of the DPM states that ñ[t]he personnel authority may provide a probationary 

employee advanced written notice of his or her separation and may place the employee on 

administrative leave for up to ten (10) days prior to the effective date of the separation.ò  DPM 

Chapter 12, section 1299, which governs hours of work, legal holidays, and leave defines 

administrative leave as an excused absence from duty without loss of pay and without charge to 

annual leave, sick leave, or compensatory time.41 By this reasoning, administrative leave would 

only count actual workdays. Here, Agency used nine (9) business days of Administrative leave 

from November 20, 2023, to December 4, 2023.42 DPM Chapter 2 section 225.9 specifies that 

ñ[n]o leave granted during a period of advanced notice of termination shall be credited toward 

completion of the probationary period unless the separation is subsequently reversed.ò Section 

225.9 does not explicitly reference administrative leave as the type of leave contemplated. 

However, DCHR Issuance I-2021-33 provides further guidance and clarifies that administrative 

leave provided prior to termination does not count toward the completion of the probationary 

period:  

 

However, some paid and unpaid leave does not count toward the probationary 

period and the hiring authority shall add these days to the original anticipated 

probation period end date. These periods of paid and unpaid leave include: any non-

paid workdays (Leave Without Pay and Absence Without Official Leave); paid 

leave in excess of ten consecutive workdays; paid family leave; or administrative 

leave provided prior to termination unless the termination is reversed.ò  (issuance 

I-2021-33)(Emphasis Added).  

 

Consequently, because the nine administrative leave days could not count toward the 

completion of Employeeôs probationary period, she was still in a probationary period on November 

20, 2023, the first day of administrative leave, and on December 4, 2023, the effective date of 

separation.  Chapter 2, Ä 227.4 of the District Personnel Manual (ñDPMò) states that a termination 

during an employeeôs probationary period is neither appealable nor grievable. Consistent with the 

DPM, this Office has consistently held that an appeal by an employee serving in a probationary 

status must be dismissed for lack of jurisdiction.43   

 

Continuation of Service Agreement 

While Employee argues that the Continuation of Service Agreement was a prerequisite to 

extending the probationary period by the amount of PFL used, the undersigned finds that this issue 

has no bearing on this matter. The purpose of a Continuation of Service Agreement is to reimburse 

 
40 Agencyôs Supplemental Brief on Jurisdiction, p. 6 (November 14, 2024). 
41 DPM Chapter 12 governs Hours of Work, Legal Holidays, and Leave.  
42 Administrative leave was effective on November 20, 2023.  Thus, counting November 20, 2023, as the first business day, 

December 4th would have been the ninth business day.  
43 See e.g., Day v. office of the Peopleôs Counsel, OEA Matter No. J-0009-94 Opinion and Order on Petition for Review (August 

19, 1991); Alexis Parker v. Department of Health, OEA Matter No. J-0007-11 (April 28, 2011).  
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the District for paid leave granted to a probationary employee, if that employee uses PFL and 

voluntarily leaves employment prior to the end of the probationary period DC Code § (1-

612.04(a)(d)(1)-(2)(Emphasis Added).  Here, Employee was terminated during her probationary 

period, and thus did not leave her employment voluntarily.  Accordingly, whether she signed a 

Continuation of Service Agreement has no bearing on this matter. Additionally, there is no explicit 

language in the DPM or DC Code that states extending the probationary period by the amount of 

PFL is contingent on an employee entering into Continuation of Service Agreement.   

 

Certificate of Service  

 

The undersigned also finds that Employeeôs arguments regarding certificate of service and 

extending the probationary period are not applicable.  Employee maintains that her termination 

was conducted without certification of receipt of the notice of proposed action, as required by 

DPM § 1618.7. However, Chapter 16 of the DPM governs Corrective and Adverse Actions; 

Enforced Leave; and Grievances. Employee was terminated pursuant to Chapter 2 of the DPM, 

which governs Talent Acquisition. Section 227.2 states, ñ[w]hen an employee is separated 

pursuant to 227.1, the personnel Authority shall notify the employee in writing of the effective 

date of the separation.ò Section 227.3 states, ñ[t]he personnel Authority may provide a 

probationary employee advanced written notice of his or her separation and may place an employee 

on administrative leave for up to 10 days prior to the effective date of the separation.ò (Emphasis 

Added). Employee was notified in writing and provided advanced written notice of separation, 

consistent with DPM sections §227.2 and §227.3.  

 

However, assuming arguendo that DPM § 1618.7 applies, the undersigned finds that 

Agency met the certificate of service requirements. Section 1618.7 states: ñFor notices of proposed 

actions delivered in person, the employee to whom the notice is issued shall be asked to certify its 

receipt in writing. If the employee refuses to certify receipt, a brief descriptive written statement, 

signed by a witness to the refusal, may be used as evidence of service.ò  Employeeôs Notice of 

Separation indicates that she refused to sign.44 A brief notation ñRefused to Signò was indicated 

on the Notice of Separation and signed by a witness to the refusal, as required.45 Accordingly, I 

find that the evidence does not support improper certificate of service.   

 

Extending Probation 

 

The undersigned also finds that Section 224 of the DPM which governs Extending 

Probation, is not applicable to this matter. Employee asserts that this section mandated Agency to 

submit a written request for authorization and receive permission from DCHR prior to extending 

Employeeôs probationary period beyond one year.46 However, extending an employeeôs 

probationary period pursuant to Section 224, considers certain factors, which are not present in 

this matter.47  Further, Agency extended Employeeôs probationary period pursuant to Section 225 

of the DPM which governs Completing Probation. Section 225.5 states ñ[a] probationary employee 

 
44 Agencyôs Brief on Jurisdiction at p. 2 (July 2, 2024). 
45 Id. at Exhibit 5(July 2, 2024).  
46 DPM § 224.3 requires an agency seeking a probationary period of longer than one (1) year to submit a written request for 

authorization to DC Department of Human Resources (ñDCHRò). See also Employeeôs Brief on Jurisdiction, p. 2 (June 11, 

2024). 
47 DPM § 224.2 (February 1, 2021).  
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who receives paid family leave shall have their probationary period extended by the length of the 

paid family leave pursuant to §1286.9.48 (Emphasis Added). Both sections 225.5 and 1286.9 

require extending the probationary period by the amount of PFL used, but do not include any 

language requiring permission from DCHR to extend the probationary period. Agency correctly 

noted that the probationary period considers normal leave and absences, but extended leave is not 

to be counted toward the probationary period. 

 

Further, any argument that an employee in their probationary period can appeal a 

termination during a probationary period is in contradiction to section 227.4 of the DPM, which 

explicitly states ñseparation from government service during a probationary period is neither 

appealable or grievable.ò  Additionally, extending a probationary period by the amount of PFL 

used supports the purpose of the probationary period, which provides District agencies insight 

regarding an employeeôs suitability and qualifications for permanent employment.49 As such, it 

stands to reason that an agency cannot observe an employee while they are on extended leave.  

Extending oneôs probationary period by the amount of PFL used, restores Agencyôs ability to 

observe the probationary employee for the full amount of the probationary period. Accordingly, 

the undersigned finds that Employee was in probationary status at the time of her separation from 

Agency.  As a result, Employeeôs probationary status at the time of termination precludes her from 

appealing her removal to this Office, as OEA lacks jurisdiction in this matter.  

 

ORDER 

It is hereby ORDERED that the Petition in this matter is DISMISSED for 

lack of jurisdiction. 

 

FOR THE OFFICE: 

/s/ Natiya Curtis____ 

NATIYA CURTIS Esq. 

Administrative Judge 

 
48 Section 1286.9 states ñA probationary employee who receives paid family leave shall have their probationary period extended 

by the length of the paid family leave.ò  
49 DPM §223.1 (February 1, 2021). 
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

______________________________                                                               

In the Matter of: ) 

   ) 

EMPLOYEE,  ) OEA Matter No. J-0055-25 

 Employee,  ) 

   ) 

v. ) Date of Issuance: July 29, 2025 

   ) 

DISTRICT OF COLUMBIA ) 

OFFICE OF THE CHIEF   ) 

FINANCIAL OFFICER,  ) 

 Agency ) ERIC T. ROBINSON, ESQ. 

  ) SENIOR ADMINISTRATIVE JUDGE 

______________________________)  

Michael S. Ludwig, Esq., Employee Representative 

Diane Graves, Esq., Assistant General Counsel - OCFO 

 

INITIAL DECISION 

 

 INTRODUCTION AND PROCEDURAL HISTORY 

  

On July 2, 2025, Employee filed a petition for appeal with the Office of Employee Appeals 

(ñOEAò or the ñOfficeò) contesting the District of Columbia Office of the Chief Financial Officer 

(ñOCFOò or the ñAgencyò) action of removing her from service.  On that same day, the OEA, 

through its Executive Director, sent notice to the OCFO requiring it to submit an Answer to 

Employeeôs petition for appeal no later than August 1, 2025.  On July 22, 2025, the Agency filed 

a Motion to Dismiss asserting that the OEA lacks the authority to exercise jurisdiction over this 

matter.  Employeeôs last position of record was Budget Analyst, Grade 12, Step 6. I was assigned 

this matter on or about July 23, 2025.  After reviewing the record, it would appear that Employee 

herein was an at-will employee with no right to have her petition for appeal heard before the OEA.  

On July 23, 2025, Employee submitted her Notice of Non-Opposition to Employerôs Motion to 

Dismiss. In this motion, Employee acknowledges that the OEA lacks jurisdiction to adjudicate 

petitions for appeal from OCFO employees like herself who have been subjected to an adverse 

action.  After considering the arguments contained therein, juxtaposed with the documents of 

record, as well as my own knowledge of the applicable laws, rules, and regulations pertaining to 

matters such as these, I have determined that further proceedings are unwarranted.  The record is 

now closed. 
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ISSUE 

 

Whether this Office may exercise jurisdiction over this matter. 

 

BURDEN OF PROOF 

 

 OEA Rule 628 et al, 59 DCR 2129 (March 16, 2012) states: 

628.1 The burden of proof with regard to material issues of fact 

shall be by a preponderance of the evidence. Preponderance of the 

evidence shall mean the degree of relevant evidence which a 

reasonable mind, considering the record as a whole, would accept 

as sufficient to find a contested fact more probably true than 

untrue. 

628.2 The employee shall have the burden of proof as to issues of 

jurisdiction, including timeliness of filing.  The agency shall have 

the burden of proof as to all other issues. 

FINDINGS OF FACT, ANALYSIS AND CONCLUSIONS OF LAW 

 

 Agency argues, and it is uncontroverted, that Employee at the moment of her dismissal was 

employed by the OCFO.  For the reasons discussed below, the OEA does not have statutory 

authority to assert jurisdiction in personnel matters involving the Office of the Chief Financial 

Officer.  It is recognized that OEA has appellate jurisdiction over certain employee claims against 

the District of Columbia government arising under the Comprehensive Merit Personnel Act, See 

D.C. Official Code 1-606.03 and Grillo v. District of Columbia, 731 A.2d 384.  However, the 

Office of the Chief Financial Officer is expressly exempt from the Comprehensive Merit 

Personnel Act (ñCMPAò).  

 

Congress enacted permanent legislation amending the District of Columbia Home Rule 

Act making any OCFO employee an at-will employee and the appointment of said employee at 

the pleasure of and under the direction of the Chief Financial Officer. Specifically, the enacted 

language states that employees appointed by the Chief Financial Officer ñshall be considered at-

will employees not covered by the District of Columbia Merit Personnel Act of 1978.ò  Section 

202 of the ñ2005 District of Columbia Omnibus Authorization Act approved October 16, 2006 

(P.L. 109-356) states in pertinent part: 

 

ñ . . . not withstanding any provision of law or regulation (including any law 

or regulation providing for collective bargaining or the enforcement of any 

collective bargaining agreement, employees of the Office of the Chief 

Financial Officer of the District of Columbia éshall be appointed by, shall 

serve at the pleasure of, and shall act under the direction and control of the 

Chief Financial Officer of the District of Columbia, and shall be considered 

at-will employees not covered by the District of Columbia Merit Personnel 

Act of 1978, except that nothing in this section may be construed to prohibit 
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the Chief Financial Officer from entering into a collective bargaining 

agreement governing such employees and personnel or to prohibit the 

enforcement of such an agreement as entered into by the Chief Financial 

Officer.ò 

 

Moreover, D.C. Official Code § 1-204.25(a) it specifically states that OCFO employees 

ñshall be considered at-will employees not covered by Chapter 6 of the title.ò  OEAôs statutory 

authority does not include OCFO employees, who are not covered by the CPMA or Title 1, Chapter 

6 of the DC Code.  In this regard, in the matter of Sharon Bartee et. al. v. OCFO, Office of Tax 

and Revenue, OEA Matter Nos. 1601-0034-09 et. seq. (October 2, 2009), it was held that OEA 

lacks the authority to exercise jurisdiction over OCFO employees.   

 

I find that at the time of her discharge, Employee served at the pleasure of the Chief 

Financial Officer as an at-will employee.  Whatever rights the above-captioned Employee may 

have, she was not free to exercise said rights before this tribunal.  I find that this Office lacks the 

authority to exercise jurisdiction over Employeeôs petition for appeal.  Based on the foregoing, I 

conclude that Employee has failed to establish the jurisdiction of this Office in the instant matter, 

and I must therefore dismiss this matter for lack of jurisdiction.1 

 

ORDER 

 

It is hereby ORDERED that this matter be DISMISSED for lack of jurisdiction. 

 

 

FOR THE OFFICE:      

/s/ Eric T. Robinson 

       ERIC T. ROBINSON, Esq. 

       Senior Administrative Judge  

 

 

 

 

 

 
1  Since Employee failed to establish the jurisdiction of this Office in this matter, I am unable to address the factual 

merits (if any) of her petition for appeal.  I am also unable to address any other arguments that Employee raised in 

the prosecution of the same. 
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GOVERNMENT OF THE DISTRICT  

OF COLUMBIA 

 

THE OFFICE OF EMPLOYEE  

APPEALS 

____________________________________ 

In the Matter of:    ) 

      ) 

EMPLOYEE1      ) 

 Employee     ) OEA Matter No. J-0084-24 

         v.      ) 

      ) Date of Issuance: August 7, 2025 

D.C. DEPARTMENT OF MOTOR    ) 

VEHICLES,     ) 

 Agency    ) 

___________________________________ ) 

 

OPINION AND ORDER 

ON 

PETITION FOR REVIEW 

 

 Employee worked as a Hearing Examiner with the D.C. Department of Motor Vehicles 

(“Agency”).  On July 26, 2024, Agency issued a notice of termination to Employee.  The notice 

provided that it would end Employee’s employment during his probationary period.2  On August 

30, 2024, Employee filed a Petition for Appeal with the Office of Employee Appeals (“OEA”).  It 

was Employee’s position that he was a permanent employee.  As a result, he requested that he be 

reinstated and reimbursed for his salary.3  

  

On October 3, 2024, Agency filed its Answer to Employee’s Petition for Appeal.  It asserted  

that Employee worked for the District government from 1986 through 2000.   Agency explained  

that he was not hired as a Hearing Examiner until January of 2024.  It contended that pursuant to 

District of Columbia Municipal Regulations (“DCMR”) § 226.1, if an employee has a break in 

service of more than three days, then they are required to complete a new probationary period.  

Moreover, it provided that the offer letter for the Hearing Examiner position clearly advised 

Employee that he would be a “Probational Career Appointment.” Thus, according to Agency, 

Employee was still in a probationary status at the time of his termination.4   

  

 
1 Employee’s name was removed from this decision for the purposes of publication on the Office of Employee Appeals’ 

website.   
2 Petition for Appeal, p. 6 (August 30, 2024).   
3 Id. at 2. 
4 Answer to Petition on Behalf of the Department of Motor Vehicles, p. 1-4 (October 3, 2024). 
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The OEA Administrative Judge (“AJ”) issued an Order Requesting Briefs on Jurisdiction.5  

Employee’s brief provided that he was a Career Service permanent employee entitled to the 

protections of D.C. Personnel Regulations (“DPR”), Chapter 16.  He opined that he accrued fifteen 

years of permanent employment with the District government and should be reinstated without 

having to serve another probationary period.  Employee further explained that probationary periods 

were intended for those new to the Career Service designation or for those who entered into a new 

appointment that is incompatible with their prior service.6  

  

Agency filed its Brief on Jurisdiction on December 17, 2024.  It maintained its argument 

that Employee had a break in service for longer than three days, and as a result, he was required to 

serve a probationary period when he returned to District government employment.7 Agency 

asserted that Employee was serving a probationary period at the time of his removal.  Accordingly, 

it contended that OEA lacked jurisdiction to consider his removal and that requested that 

Employee’s appeal be dismissed.8  

  

In the Initial Decision, the AJ found that the principal issue in this matter was OEA’s 

jurisdiction to consider the appeal.  According to the AJ, Agency provided a Standard Form 50 

which noted that Employee’s position was subject to a one-year probationary term.  She also found 

that OEA has held that pursuant to DPM § 227.4, removals during an employee’s probationary 

period are neither appealable nor grievable.  Finally, the AJ reasoned that even if OEA had 

jurisdiction over D.C. Water Career Service matters, Employee still had a break in service longer 

than three (3) days because he left his position at D.C. Water in 2022 and started with Agency in 

2024.  Consequently, she dismissed Employee’s Petition for Appeal for lack of jurisdiction.9    

  

Employee disagreed with the AJ’s ruling and filed a Petition for Review with the OEA 

Board on March 21, 2025.  He contends that employees who are reinstated to Career Service 

positions after previously achieving tenure, are not required to serve a new probationary period 

unless there is a fundamentally new appointment, which he claims did not occur here. He also 

asserts that he received no notification that he would be considered a probationary employee.  

Consequently, he requests that the Board reverse the Initial Decision and allow the matter to be 

decided on the merits of the case.10 

 

As the AJ held, OEA Rule 631.2 provides that “. . . the employee shall have the burden of 

proof as to issues of jurisdiction. . . .” It is Employee’s position that he is a Career Service 

permanent employee who accrued fifteen years of permanent employment with the District 

government and should not have to serve another probationary period.11  However, Agency asserts 

that Employee worked for the District government from 1986 through 2000, and he was not hired 

 
5 Post Pre-hearing Conference Order/Order for Briefs on Jurisdiction (October 29, 2024).   
6 Employee’s Brief on Jurisdiction (November 26, 2024).   
7 It was Agency’s position that Employee worked as a Career Service employee with the District government until 

October of 2000.  It provided that Employee then went to work with D.C. Water, which it alleged is a quasi-

governmental organization, from January 2002 to July 2022.  Finally, Employee was hired with Agency on January 

29, 2024.   
8 Agency’s Brief on Jurisdiction, p. 1-9 (December 17, 2024).   
9 Initial Decision, p. 6-7 (February 13, 2025).   
10 Employee’s Petition for Review of Initial Decision (March 21, 2025).   
11 Employee’s Brief on Jurisdiction (November 26, 2024).   

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009411



                                                                                       Opinion and Order on Petition for Review 

OEA Matter No. J-0084-24 

Page 3 

as a Hearing Examiner until January 2024.  It contends that in accordance with DCMR § 226.1, 

Employee was required to complete a new probationary period because he had a break in District 

government service of more than three days.12  

  

Section 6-B DCMR 226.1 provides that “[e]xcept when the appointment is affected with a 

break in service of three (3) days or more, . . . an employee who once satisfactorily completed a 

probationary period in the Career Service shall not be required to serve another probationary 

period.” Agency explains, and Employee does not dispute, that he worked with the District 

government from sometime in the 1980s until October of 2000. According to Agency, and 

consistent with Employee’s resume, he went to work with D.C. Water from January 2002 to July 

2022.13  Employee was hired by Agency on January 29, 2024.  From July 2022 until January 29, 

2024, is approximately one year and six months.  As the AJ ruled, this is beyond a three-day break 

in service.  Therefore, Employee was required to serve a new probationary period. 

  

Moreover, Employee argues that he received no notification that he would be considered a 

probationary employee.  However, pursuant to Agency’s January 11, 2024, offer letter, Employee 

was required to “satisfactorily complete a one-year probationary period beginning on January 29, 

2024.  The offer letter was signed by Employee on January 12, 2024.14  Therefore, despite his 

contention, Employee was notified of his probationary status.   

 

Because Employee’s probationary period started on January 29, 2024, his probationary 

period would not have ended until January of 2025. However, Employee was removed from his 

position on August 9, 2024.15  As a result, he did not complete his one-year probationary period.  

As repeatedly held by this office, OEA lacks jurisdiction to consider appeals of probationary 

employees.16 Consequently, we must deny Employee’s Petition for Review.     

 

 

 

 

 

 

 

 

 

 

 

 

 

 
12 Agency’s Brief on Jurisdiction (December 17, 2024).   
13 Id. and Answer to Petition on Behalf of the Department of Motor Vehicles, Tab #1 (October 3, 2024). 
14 Petition for Appeal, p. 6 (August 30, 2024) and Agency’s Brief on Jurisdiction, p. 11-14 (December 17, 2024).   
15 Petition for Appeal, p. 6 (August 30, 2024).   
16 Employee v. D.C. Public Schools, OEA Matter No. 1601-0027-21 (November 15, 2021); Employee v. D.C. 

Department of Corrections, OEA Matter No. J-0013-23 (January 25, 2023); Employee v. D.C. Department of Motor 

Vehicles, OEA Matter No. J-0073-23 (February 2, 2024); Employee v. D.C. Public Schools, OEA Matter No. 1601-

0075-24 (November 1, 2024); and Employee v. District of Columbia Department of Housing and Community 

Development, OEA Matter No. J-0004-25 (March 24, 2025).   

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009412



                                                                                       Opinion and Order on Petition for Review 

OEA Matter No. J-0084-24 

Page 4 

ORDER 

 

Accordingly, it is hereby ORDERED that Employee’s Petition for Review is DENIED. 

 

 

FOR THE BOARD:  

 

 

____________________________________  

Dionna Maria Lewis, Chair  

 

 

 

____________________________________ 

Arrington L. Dixon 

        

 

 

       ___________________________________  

       Lashon Adams 

 

 

 

       ____________________________________ 

       Jeanne Moorehead 

 

 

 

       ____________________________________ 

       Pia Winston 

 

 

 

 

 

 

 

 

 

 

 

 

 

Either party may appeal this decision on Petition for Review to the Superior Court of the District 

of Columbia.  To file a Petition for Review with the Superior Court, the petitioning party should 

consult Superior Court Civil Procedure Rules, XV. Agency Review, Rule 1.                 
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DEPARTMENT OF ENERGY AND ENVIRONMENT 

CLIMATE COMMITMENT INTERAGENCY TASKFORCE 

NOTICE OF PUBLIC MEETING 

 

The Climate Commitment Act interagency taskforce meeting will be held on Thursday, August 

28, 2025 from 10am – 11:30am. The meeting will be held virtually via WebEx. 

Below is the draft agenda for this meeting. The link for the WebEx meeting will be included in 

the final agenda posted to DOEE’s webpage 48 hours in advance of the meeting at: 

https://doee.dc.gov/service/climate-change  

For additional information, please contact: Jenn Hatch, Branch Chief, Green Building & Climate, 

at (202) 527-1779 or jenn.hatch@dc.gov.  

 

Draft Meeting Agenda 

1. Welcome and Introductions  

2. Action Plan Development: Modeling Update and Refining Proposed Actions 

3. Next Steps 

4. Adjourn 
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DEPARMENT OF ENERGY AND ENVIRONMENT 

 

NOTICE OF SOLICITATION OF PUBLIC COMMENT AND PUBLIC MEETING 

 

Draft Waterside (OU2) Proposed Plan for Pepco Benning Road Facility 

 

The Department of Energy and Environment (DOEE) is seeking public comments on the 

Proposed Plan to remediate the contaminated sediments in a segment of the Anacostia River, 

adjacent to the Potomac Electric Power Company (Pepco) Benning Road Facility located at 3400 

Benning Road NE in the District of Columbia. This Proposed Plan focuses on the portion of the 

Anacostia River in proximity to the Benning Road Facility identified as the “Waterside 

Investigation Area” (WIA). This area has been designated as “Operable Unit 2” (OU2). The OU2 

does not include any portion of the Benning Road Facility itself, which is referred to as the 

Landside Investigation Area or OU1 and is addressed under separate cleanup action. The OU2 

remedy presented in this Proposed Plan is intended to be an Early Action focusing on sediments 

in the Cove of the Anacostia River.  

 

This Proposed Plan describes the remedial alternatives considered for the OU2, identifies the 

remedial method that DOEE proposes to use and explains why that method was chosen. DOEE 

will be releasing the Draft OU2 Proposed Plan for the Pepco Benning Road Facility on 

September 5, 2025, for public review and comments. The public comment period for the 

Proposed Plan will end on October 7, 2025. The document will be available on DOEE’s website 

at https://doee.dc.gov/node/110472. 

 

Send comments by email to DOEE.pepcoproject@dc.gov or by mail to:   

Apurva Patil 

1200 First Street NE, 5th Floor 

Washington, DC 20002 

 

All comments will be treated as public documents and will be made available for public viewing 

on DOEE’s website at: doee.dc.gov. If a comment is sent by email, the email address will be 

automatically captured and included as part of the comment that is placed in the public record 

and made available on DOEE’s website. 

 

Community Meeting 

 

DOEE will hold a community meeting on September 13, 2025, from 10:00 AM to 1:00 PM at 

DC Department of Employment Services Community Room #1 located at 4058 Minnesota 

Avenue NE, Washington, DC 20019. Please use the entrance on the side near the Metro.  During 

the community meeting, DOEE will provide a summary of the Draft Waterside (OU2) Proposed 

Plan, including recommendations of proposed cleanup methods for the Waterside Investigation 

Area. Attendees will be able to ask questions and submit comments for the final public record.  

If you have questions and cannot attend the community meeting, please call Apurva Patil at 202-

654-6004. 
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BOARD OF ETHICS AND GOVERNMENT ACCOUNTABILITY 

OFFICE OF OPEN GOVERNMENT 

 

ADVISORY OPINION 

 

RE: Whether the “information session” of the Council of the District of Columbia on April 

1, 2024, violated the Open Meetings Act and whether the Office of Open Government has 

the authority to take any action regarding same. (#OOG-2024-0007) 

 

Dear REDACTED: 

On April 2, 2024, the Office of Open Government (“OOG”) received the Open Meetings Act 

(“OMA”) complaint, numbered #OOG-2024-0007 (“Complaint”) that you submitted. The 

allegations in your complaint concern a Council of the District of Columbia (“Council”) 

gathering that occurred on Wednesday, March 27, 2024.  

In conformity with 3 DCMR § 10400 et seq., I reviewed the Complaint and referred it to the 

Office of Open Government’s (OOG) legal staff for review. OOG’s legal staff investigated the 

matter and recommended dismissal because I have no statutory authority to resolve the 

allegations you raise in the Complaint. The Director of Open Government is precluded from 

bringing a lawsuit to enforce the OMA regarding Council meetings pursuant to D.C. Official 

Code § 2-579(a). As discussed below, the Council prescribes its own rules regarding how it 

enforces the OMA. However, this does not preclude a private right of action in D.C. Superior 

Court pursuant to D.C. Official Code §1-207.42. 

3 DCMR § 10403.1(a) provides for dismissal of a complaint that “does not raise issues within 

the Director[ of Open Government]’s authority under the [OMA].” I must dismiss the Complaint 

because it does not raise issues under my authority.  

While I do not have OMA-enforcement jurisdiction, in response to your request for information 

about the applicability of the OMA to the Council’s meeting, described in greater detail below, I 

am providing information and analysis of the matter at hand. The Director and OOG take such 

action to ensure that “all persons” receive “[f]ull and complete information regarding the affairs 

of government and the actions of those who represent them.”1 Therefore, I am issuing this 

advisory opinion as Director of Open Government, pursuant to D.C. Official Code § 1-1162.05c. 

 

I. Introduction 

 
1 D.C. Official Code § 2-572. 
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The Complaint, based upon press coverage centered on the Council Chairman Phil Mendelson’s 

(“the Chairman”) media briefing on Monday, April 1, 2024,2 alleges that the Council’s conduct 

of a “closed door meeting” in the Chairman’s office was a “meeting, held without any public 

notice,” where “a quorum of the Council was present” and “the Councilmembers “gathered 

information” and “discussed” the deal” and that “there appears to have been no records kept of 

this closed April 1 meeting as required by statute.”3  Further, you state that “[t]he Council 

approved this $515 million deal with no opportunity for public comment.”4 

As relief, your Complaint requested, “that the Office of Open Government expeditiously 

open an investigation into the April 1, 2024, Meeting held in Chairman Mendelson’s 

office on the $515 million dollar deal with Monumental Sports/Ted Leonsis. I request that 

OOG take prompt corrective action regarding this illegal meeting, including facilitating 

the release of any electronic recordings of this meeting. It is disconcerting that a quorum 

of the Council of the District of Columbia could/would so obviously violate the Open 

Meetings Act.” 

After researching this matter, I find that, although the Council of the District of Columbia 

is subject to the OMA and may have violated the requirements of the OMA through its 

actions,5 it is the Council, and not OOG, that is responsible for the rules and enforcement 

regarding its own meetings and other “gatherings.” Pursuant to the Council rules, I 

referred the complaint to the Council, by way of its Office of the General Counsel.6 

My analysis of the matter is below and begins with a statement of facts, brief analysis of OMA 

applicability, and concludes with a discussion of enforcement authority under the OMA and 

Council Rules, ending with conclusions and recommendations. 

II. Statement of Facts 

A.  Details of the Complaint. 

In your complaint, you stated that “[o]n April 1, 2024[,] it was reported by TV station NBC4 that 

DC Council Chairman Phil Mendelson summoned the other members of the DC Council to his 

office for a 1:30pm closed door meeting concerning a deal between the city and Monumental 

 
2 https://www.youtube.com/watch?v=t51spBPZdzY 
3 Letter stating complaint from REDACTED, dated April 2, 2024 (via electronic mail), p 1. Note 

the letter references a meeting on “April 1,” however it appears that the meeting considered 

occurred on Wednesday, March 27, 2024. 
4 Id. 
5 OOG has only had an opportunity to speak with the Council’s General Counsel, and not 

Chairman Mendelsohn or any other Councilmembers regarding this matter. 
6 RULES OF ORGANIZATION AND PROCEDURE FOR THE COUNCIL OF THE 

DISTRICT OF COLUMBIA, COUNCIL PERIOD 25, ARTICLE VI, INVESTIGATIONS AND 

SUBPOENAS, [Section] D. REPRIMAND, CENSURE, AND EXPULSION PROCEDURES, 

[Rule] 651. ESTABLISHING AN AD HOC COMMITTEE, 79-80. 

2 
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Sports and Ted Leonsis. This meeting, held without any public notice, was disclosed by News4 I-

Team reporter Ted Oberg and the lead comment on the story was “the length city leaders went to 

[to] try to keep it [meeting] secret”.”7 You then provided a link to a version of the story posted on 

YouTube.89 

Your complaint alleged that this meeting was: (1) illegally closed;10 (2) the public was illegally 

denied the opportunity to (a) attend,11 and (b) observe12; (3) not noticed to the public13; and (4) 

likely no records were kept of what took place in this closed meeting.14 

In addition to your legal arguments regarding the applicability of the OMA to the April 1, 2024,  

gathering, you reference competing budget priorities and possible reasons for why the meeting 

was conducted as it was.15 That matter is beyond the scope of the OMA, and I take no position 

on it here. 

 B.  The Council’s Media Briefing.  

On April 1, 2024, Chairman of the Council, Phil Mendelson, held a media briefing regarding 

Council business, including the Committee of the Whole and Legislative Meetings scheduled for 

April 2, 2024 (the next day). At the briefing, the Chairman was asked by several of those present 

about information regarding the then-pending proposal and potential deal, regarding the future of 

the Capitol One Arena and the residency of the professional franchises the Washington Capitals 

and the Washington Wizards, between the District, represented by Mayor Muriel Bowser’s 

Administration, and Monumental Sports & Entertainment Corporation (“MSE”), represented by 

its CEO Ted Leonsis. 

 C. Meeting with the Council’s General Counsel. 

Following the receipt of your complaint and investigation by my office, OOG Chief Counsel 

Louis  Neal met with Nicole Streeter,16 General Counsel for the Council of the District of 

Columbia.17 The essentials of that consultation are included in the discussion below. 

 
7 Complaint #OOG-2024-0007 (Hanlon), dated April 2, 2024, 1. 
8 Id., referring to the Council Chair’s Legislative Media Briefing, 

https://dc.granicus.com/MediaPlayer.php?view_id=4&clip_id=8790 (April 1 , 2024). (Chairman 

Phil Mendelson and members of the press in a question-and-answer session). .  
9 Id., https://www.youtube.com/watch?v=t51spBPZdzY.  
10 Complaint #OOG-2024-0007 (REDACTED), dated April 2, 2024, 1-3. 
11 Id, at 1-3. 
12 Id, at 1,4. 
13 Id. 
14 Id, at 1, 3-4. 
15 Id, at 1, 4-5. 
16 Meeting on November 22, 2024. 
17 RULES OF ORGANIZATION AND PROCEDURE FOR THE COUNCIL OF THE 

DISTRICT OF COLUMBIA, COUNCIL PERIOD 25, ARTICLE VI, INVESTIGATIONS AND  

3 
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On November 22, 2024, OOG Chief Counsel Louis Neal met with District of  Columbia 

Council General Counsel Nicole Streeter.  Chief Counsel Neal re-confirmed with General 

Counsel Streeter that she had knowledge of your complaint regarding the matter which is 

the subject of this Advisory Opinion.  Mr. Neal forwarded your complaint to the Council 

through Ms. Streeter’s office on May 6, 2024.  Ms. Streeter acknowledged her receipt and 

review of your complaint. However, she asserted at that meeting that OOG did not have 

any enforcement authority over any member of the District of Columbia Council as it 

relates to the OMA.  Ms. Streeter added that since the Council has promulgated its own 

rules on how it conducts its meetings, and when necessary, on how to initiate an 

investigation or action against one or more of its members for violation of its rules, Ms. 

Streeter concluded that OOG may only forward the complaint and defer to the Council’s 

rules which govern its processes.   

Below, I address the issue of whether the Council is subject to the OMA, and by what 

authority the Council conducts its meetings. I will also discuss the rule(s) cited by Ms. 

Streeter which govern the Council’s open meetings activities, and which explain the 

process involved in investigating and affecting an action against any member of the 

Council.   

III. Discussion of OMA Enforcement  

The Council is subject to the OMA pursuant to D.C. Official Code § 2-574(3), which 

defines OMA-subject bodies as a “public body,” which means “any government council, 

including the Council of the District of Columbia…” The plain language of the OMA 

statute makes clear that the Council intended to make itself subject to the requirements of 

the OMA. While the Council is subject to the OMA and its requirements, 18  the OMA 

affords the Council with jurisdiction over its members respecting OMA enforcement.  

A.  Jurisdiction resides with the Council for oversight of its conduct of 

meetings and other gatherings. 

The jurisdiction resides with the Council for the conduct of meetings and other 

gatherings. As stated above, the Council promulgates rules for its legislative periods, 

providing for the creation and adoption of rules and their applicability between legislative 

periods. The Council has adopted its own rules regarding Open Meetings.19 These rules 

are parallel to the statutory provisions of the OMA (D.C. Official Code § 2-571 et seq.), 

but they are not identical. 

 

SUBPOENAS, [Section] G. G. APPOINTED OFFICERS OF THE COUNCIL., [Rule] 263 

GENERAL COUNSEL, 30-31. 
18 D.C. Official Code § 2-574(3). 
19 See COUNCIL RULES, ARTICLE III, [Subsection] H. OPEN MEETINGS, [Rules] 371-376, 

57-61. 
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The meeting or gathering that is the subject of this Complaint occurred in Period 25.  The 

Rules for Period 25 state “…the Council shall convene an organizational meeting for the 

purpose of considering the adoption of Rules of Organization and Procedure and Code of 

Official Conduct” and “[i]f a quorum is not present, the Chairman shall convene an 

organizational meeting as soon as feasible.”20 

D.C. Official Code § 2–579 states: 

 (a) [t]he Office of Open Government may bring a lawsuit in the 

Superior Court of the District of Columbia for injunctive or 

declaratory relief for any violation of this subchapter before or after 

the meeting in question takes place; provided, that the Council shall 

adopt its own rules for enforcement related to Council meetings. 

(emphasis added)  

In line with the OMA, the Council promulgated rules concerning its meetings and 

enforcement. The Council Period 25 Rules define the characteristics of  a “Meeting of the 

Council,” under rules for “open meetings” using the same language that is in the OMA21:  

“Meeting of the Council” means a gathering of a quorum of the 

Council, including hearings and roundtables, whether informal 

or formal, regular, special, additional or emergency, at which the 

Councilmembers consider, conduct, or advise on public business, 

including gathering information, taking testimony, discussing, 

deliberating, recommending, and voting, regardless of whether 

held in person, by telephone, electronically, or by other means of 

communication.” (emphasis added) 

 
20 RULES OF ORGANIZATION AND PROCEDURE FOR THE COUNCIL OF THE 

DISTRICT OF COLUMBIA, COUNCIL PERIOD 25, ARTICLE X—CONSTRUCTION, 

SUSPENSION, AND AMENDMENT OF RULES. See ARTICLE III—PROCEDURES FOR 

MEETINGS, A. LEGISLATIVE MEETINGS. [Rule] 301. ORGANIZATIONAL MEETING., 

p. 36,  and [Rule] 1005. EFFECTIVE PERIOD. “These Rules shall be effective until superseded 

by Rules of Organization and Procedure adopted in a succeeding Council Period, as provided in 

Rule 301.” (“COUNCIL RULES”), 101. 
21 COUNCIL RULES, ARTICLE III, [Subsection] H. OPEN MEETINGS, [Rule] 371(c)(2) 

OPEN MEETINGS, GENERALLY, 57. 
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The Council Period Rules, including Council Period 25,22 have explicit rules for Open 

Meetings.23 Although the Open Meetings section of the rules parallels the OMA in many 

respects, the Council rules differ in material ways.  Under Rule 373, subsection (e), 

“[t]his section24 shall not apply to administrative meetings, breakfast meetings, open 

discussions, or other gathering of the Council when no official action is expected to 

take place; provided, that no official action may be taken at such meetings.” 

(emphasis added) This exact language is then found again under the provisions regarding 

recording of meetings in the OMA.25 

As the Council specifically provided that the Council, itself, “shall adopt its own rules for 

enforcement related to Council meetings,” and did so in the OMA statute where 

“Enforcement” and “authority” are addressed, the rules of statutory interpretation lead to 

the conclusion that the Council intended and is solely empowered to “create rules for 

enforcement” relative to the instant gathering and all Council meetings. Further, the 

Rules adopt the same language, which does not parallel the OMA, regarding both notice 

and recording of “open discussions, or other gathering of the Council when no official 

action is expected to take place,” so presumptively the Council intended to have a 

category of “gathering[s]” that were not “open meetings” either according to the OMA or 

the Council Rules. 

The Council Chair described the “gathering” as being a “briefing” by the Council’s 

Budget Director, called by himself, “so the members…because I didn’t have time to call 

each member separately…could learn what these confidential negotiations were. And 

also, to alert them of the schedule, which was shifted. There was no business taken, there 

was no intention of any business to be taken. There was no ask of members. …it was 

strictly so that…that they would know what’s going on because nobody knew before 

then. And this was highly confidential.”26 During the media briefing, a reporter asked, “I 

just want you to explain to me…my question is about the transparency of the 

 
22 RULES OF ORGANIZATION AND PROCEDURE FOR THE COUNCIL OF THE 

DISTRICT OF COLUMBIA, COUNCIL PERIOD 25, ARTICLE X—CONSTRUCTION, 

SUSPENSION, AND AMENDMENT OF RULES. See ARTICLE III—PROCEDURES FOR 

MEETINGS, A. LEGISLATIVE MEETINGS. [Rule] 301. ORGANIZATIONAL MEETING. 

and [Rule] 1005. EFFECTIVE PERIOD. “These Rules shall be effective until superseded by 

Rules of Organization and Procedure adopted in a succeeding Council Period, as provided in 

Rule 301.” (“COUNCIL RULES”), 101. 
23 See COUNCIL RULES, ARTICLE III, [Subsection] H. OPEN MEETINGS, [Rules] 371-376, 

57-61. 
24 COUNCIL RULES, ARTICLE III, [Subsection] H. OPEN MEETINGS, [Rule] 373. NOTICE 

OF MEETINGS, 58-59. 
25 COUNCIL RULES, ARTICLE III, [Subsection] H. OPEN MEETINGS, [Rule] 374. 

RECORD OF MEETINGS. (c), 59.  
26 Legislative Media Briefing, at time stamp 50:05. 

6 

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009421



 

process…,”27 to which the Chairman responded, “…I believe we followed the Council’s 

rules.”28 

In reviewing the legislative record and the Council rules since the passage of the OMA,29 

it appears that the Council has taken the course of adopting “rules,” meaning “its own 

rules,” (i.e., “RULES OF ORGANIZATION FOR THE COUNCIL OF THE DISTRICT 

OF COLUMBIA COUNCIL PERIOD 25,” etc.), as regard  “…administrative meetings, 

breakfast meetings, open discussions, or other gathering of the Council…” which are 

specifically distinguished in Council Rules 373(e) and 374(c),30 as compared to 

“Meetings of the Council,” which are described in Council Rule 371(c)(2), which parallel 

the definition of “Meeting” in the OMA,31 without amending the OMA. 

The apparent carve-out within the Council Rules regarding this class of Council events 

excludes them from both the “Notice” and “Record” requirements that otherwise apply to 

Council “Meetings,” provided that “…no official action is expected to take place; 

provided, that no official action may be taken at such meetings.”32 There is an ambiguity 

between the requirements of a “Meeting of the Council,” which is defined as the OMA 

defines an “open meeting,” and the apparent carved-out type of “other gathering.”  

The OMA allows the Council “to adopt its own rules…with respect to Council meetings,” 

and the language is specific in referring to “rules.” The Council Period Rules are adopted 

after passage of a resolution, not a bill.33 This distinction raises the question of whether a 

resolution adopted by the Council can override the requirements of a law passed by the 

Council, under the requirements of the Home Rule Act.34 

The OMA itself, passed by the Council: (1)  grants that “[n]otwithstanding any provision 

of [the OMA], the Council may adopt its own rules…with respect to Council 

meetings;”35 (emphasis added) and (2) because the Council has established “rules” for its 

 
27 Id., at time stamp 49:55. 
28 Id., at time stamp 50:01. 
29 Council of the District of Columbia, Legislative Information Management System 

(LIMS), https://lims.dccouncil.gov/. 
30 See above in Section II, Subsection A,  
31 D.C. Official Code § 2-574(1). 
32 COUNCIL RULES, ARTICLE III, [Subsection] H. OPEN MEETINGS, [Rule] 373. NOTICE 

OF MEETINGS., (e), 58-59, and   COUNCIL RULES, ARTICLE III, [Subsection] H. OPEN 

MEETINGS, [Rule] 374. RECORD OF MEETINGS. (c), 59. 
33 The “Rules of Organization and Procedure for the Council of the District of Columbia, 

Council Period 25, Resolution of 2023” (PR25-0001), 

https://lims.dccouncil.gov/Legislation/PR25-0001, passed the Council by a roll call vote of 12-1 

on January 3, 2024. Voting Information for PR25-0001. 

https://lims.dccouncil.gov/Legislation/PR25-0001, and was retained on January 17, 2023. 
34 Home Rule Act, approved December 24, 1973 (87 Stat. 831; D.C. Official Code § 1-207.42) 
35 D.C. Official Code § 2-575(f). 
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own conduct of “meetings,”36 and distinguished “other gatherings;”37 and (3) the 

language in § 2-575(f) finishes by qualifying its exercise of this authority “…provided, 

that the rules of the Council shall comply with this section and the definition of meeting 

in § 2-574(1); provided further, that until the Council adopts rules pursuant to this 

subsection, this subchapter shall apply to the Council,”38 I must conclude that the Council 

has followed its own procedure as laid out in, and granted itself interpretive and 

enforcement authority under, the OMA. Its choice of creating a carve-out for certain 

Council gatherings within its rules, and not a statutory amendment to the OMA, appear to 

be within the requirements of the Act. 

As the Council has carved out a category of gatherings that are not “open meetings” 

within its rules, and specifically left the creation of rules of enforcement to itself, I must 

conclude that neither I nor this office have jurisdiction of “enforcement” or “authority” 

on the Council’s conduct of gatherings which may or may not meet either the OMA or the 

Council Rules’ definition of open meetings. 

B.  The Council’s process for handling questions of OMA violations.  

During Chief Counsel Neal’s meeting with General Counsel Streeter, he was made aware 

of instant options as interpreted by the Council’s Office of General Counsel’s. Under 

Council Rule 651(c) the “Chairman39 may establish an ad hoc committee pursuant to this 

section at the Chairman’s discretion, regardless of whether one of the events described in 

subsection (b) of this section has occurred. If the Chairman establishes an ad hoc 

committee under this subsection, the memorandum filed pursuant to subsection (d) of this 

section shall include a description of the alleged violation of law or rule committed by the 

Councilmember whose conduct will be under consideration by the ad hoc committee.”40 

 

 
36 Id. 
37 Id. 
38 Id. 
39 RULES OF ORGANIZATION AND PROCEDURE FOR THE COUNCIL OF THE 

DISTRICT OF COLUMBIA, COUNCIL PERIOD 25, ARTICLE VI, INVESTIGATIONS AND 

SUBPOENAS, [Section] D. REPRIMAND, CENSURE, AND EXPULSION PROCEDURES., 

[Rule] 651. ESTABLISHING AN AD HOC COMMITTEE, 79-80. Note that under subsection 

(h) “For the purposes of this part, the term “Chairman” means, if the Chairman is the 

Councilmember whose conduct is under consideration by the ad hoc committee, the Chairman 

Pro Tempore.” 
40 Id. 
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If the Chairman establishes an ad hoc committee, or 5 Members file a request, 41 then the 

Council may pursue its own consideration of the present matter. 

Per Council Period 25 Rules, “”[n]o sanction pursuant to Rule 655[. CENSURE AND 

EXPULSION.] shall be imposed unless: (1) First recommended by an ad hoc committee; 

and (2) A proceeding is held pursuant to Rule 653.[COUNCIL CONSIDERATION OF 

REPORT.]”42 Unless either the Chairman, or 5 members jointly, file for the creation of an 

ad hoc committee, the Council rules do not provide for further action to investigate the 

conduct of meetings by the Council.  

Considering the points and legal references presented in the foregoing, I conclude that the 

final enforcement authority, as it relates to possible violations of the OMA and its own 

open meetings rules, lies with the Council itself, and not OOG.  As such, I must dismiss 

your complaint as outside of OOG’s scope of authority. 

As a final point, according to D.C. Official Code § 2-579(a)(1)”…Nothing in this 

subchapter shall: (1) Be construed to create or imply a private cause of action for a 

violation of this subchapter; or (2) Restrict the private right of action citizens have under 

§ 1-207.42.43 Here, the Chair insists that no official action was either contemplated or 

conducted.44  If a private individual has knowledge to the contrary, then they could either 

pursue a right of action as laid out under § 1-207.42, or direct their complaint to the 

Council, which could consider the complaint under the provisions of Council Rules. 

 
41 Id., 79-80. Note that under Rule 651(b)(3) that “An ad hoc committee shall be established, 

pursuant to subsection (d) of this section, within 3 business days after:… 5 Councilmembers file 

with the Secretary a written request for the establishment of an ad hoc committee, which shall 

include a description of the alleged violation of law or rule that forms the basis of the request.” 
42 RULES OF ORGANIZATION AND PROCEDURE FOR THE COUNCIL OF THE 

DISTRICT OF COLUMBIA, COUNCIL PERIOD 25, ARTICLE VI, INVESTIGATIONS AND 

SUBPOENAS, [Section] D. REPRIMAND, CENSURE, AND EXPULSION PROCEDURES., 

[Rule] 653. COUNCIL CONSIDERATION OF REPORT.], 82-83, and [Rule] 655. CENSURE 

AND EXPULSION., 84.”   
43 Commonly known as the “Sunshine Act,” D.C. Official Code § 1–207.42. Open meetings., 

states: “(a) All meetings (including hearings) of any department, agency, board, or commission 

of the District government, including meetings of the Council of the District of Columbia, at 

which official action of any kind is taken shall be open to the public. No resolution, rule, act, 

regulation, or other official action shall be effective unless taken, made, or enacted at such 

meeting. (b) A written transcript or a transcription shall be kept for all such meetings and shall be 

made available to the public during normal business hours of the District government. Copies of 

such written transcripts or copies of such transcriptions shall be available, upon request, to the 

public at reasonable cost.” (emphasis added) 
44 Legislative Media Briefing, at time stamp 50:05.  
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Finally, you may certainly present your complaint and this advisory opinion to the 

Council or, in the alternative, upon your request, I will forward both to the Council. 

IV.  Conclusion 

The Council of the District of Columbia is subject to the OMA.  According to publicly 

available information, Chairman Mendelson assembled a majority of the D.C. Council 

members in his office to receive a briefing on the terms of the city’s deal with 

Monumental Sports, which Chairman Mendelson described as a “gathering.” The 

presumed gathering of a quorum of Councilmembers in Chairman Mendelson’s office to 

receive a briefing about the Monumental deal was a meeting according to the OMA, and 

arguably under D.C. Council Rules, but it appears to be exempt from public notice 

requirements under the Council’s rules.   

As discussed above, Rule 373(e) excludes certain meetings from the notice provisions if 

the D.C. Councilmembers assembled do not take official action. Such meetings include 

“administrative meetings, breakfast meetings, open discussions, or other gathering of the 

Council when no official action is expected to take place.” The gathering of the majority 

of the D.C. Council on April 1, 2024, appears to fall under Rule 373(e), based on the facts 

reported by the media though OOG has not independently verified these facts.  The 

Council, through the process set forth above, is the appropriate entity to determine what 

elements of the “gathering” were apparently violative of the OMA. 

The Council promulgated its rules concerning open meetings and is responsible for 

enforcement regarding its own meetings and other “gatherings.” Based upon 3 DCMR § 

10403.1(a),45 I must dismiss your complaint as being beyond the scope of my authority 

under the OMA. As stated above, this dismissal does not preclude a private action under 

the “Sunshine Act” (D.C. Official Code § 1-207.42). 

Please feel free to contact Chief Counsel Louis Neal, at louis.neal@dc.gov, or myself, at 

niquelle.allen@dc.gov, at any time. 

Sincerely, 

/s/ 

Niquelle M. Allen 

Director of Open Government 

 
45 3 DCMR 10403.1(a) provides that “The Director may dismiss a complaint on one or more of 

the following grounds: (a) The complaint does not raise issues within the Director's authority 

under the Open 

Meetings Act.” 
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BOARD OF ETHICS AND GOVERNMENT ACCOUNTABILITY 

OFFICE OF OPEN GOVERNMENT 

 

ADVISORY OPINION 

 

Resolution of Complaint Concerning Hope Community Public Charter School Board’s 

Compliance with the Open Meetings Act (#OOG-2025-0024) 

[The Official Opinion May Be Accessed at www.open-dc.gov] 

 

 

 On February 12, 2025, the Office of Open Government (“OOG”) received your complaint 

#OOG-2025-0024 (the “Complaint”) [which is a part of collective complaint (#OOG-2025-0003) 

(the “Collective Complaint”)] alleging that Hope Community Public Charter School Board (“HC 

PCSB,” or the “Board”) has not published “dates for future meetings.”1  

 

 This response only addresses your Complaint against Hope Community Public Charter 

School Board, since the Office of Open Government has responded to your (Collective) Complaint 

(#OOG-2025-0003), and as with complaint #OOG-2025-0024, OOG will respond to the remaining 

complaints under their assigned respective (sub)-complaint numbers.    

 

 As you are aware, the Office of Open Government has the statutory charge to ensure that 

public bodies adhere to the Open Meetings Act (the “OMA”).2 The OMA reiterates the District of 

Columbia’s long-standing public policy that “all persons are entitled to full and complete 

information regarding the affairs of [the] government and the actions of those who represent 

them.”3 To support this policy, the OMA requires that its provisions be construed broadly to 

increase public access to public bodies’ meetings.4   

 

 Pursuant to 3 DCMR § 10400 et seq.,5 OOG reviewed and assessed the Complaint and the 

response from the former Chairperson of HC PCSB. (The Board relinquished its Charter at the end 

of School Year 2024-2025 and is not in operation). OOG also reviewed Hope Community Public 

Charter School’s (“HC PCS,” or the “school”) website. I recognize that the allegation in your 

Complaint is moot but have decided to address the matter and issue this Advisory Opinion for the 

benefit of the stakeholders of active Boards of Trustees for Public Charter Schools, and should HC 

PCSB resume operation under a new Charter Agreement. I find that HC PCSB had violated the 

OMA by not publishing a schedule of its meetings for School Year 2024-2025 on HC PCS’ 

 
1 Email from REDACTED to Office of Open Government (OOG) on February 12, 2025. 
2 D.C. Official Code § 2-571, et seq. 
3 D.C. Official Code § 2-572. 
4 D.C. Official Code § 2-573. 
5 3 DCMR § 10400 – Filing and Presentation of Complaints. 
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website. However, prior to relinquishing its Charter, the Board tried to correct the issue by virtue 

of the Chairperson’s response to your Complaint.6  

 

My analysis begins with the facts, followed by a discussion of the relevant section of the 

OMA. I will conclude with a discussion of my enforcement authority under the OMA.        

   

I. BACKGROUND 

 

A. The Complaint  

 

On February 10, 2025, you sent an email to OOG concerning alleged OMA violations by 

eleven Boards of Trustees, followed by an email inquiry about whether to submit separate 

complaints against forty-seven Boards of Trustees in alleged violation of the OMA or a detailed 

report of the total violations. In response to your question, OOG suggested that you “submit one 

complaint that collectively captures the 47 (or more) charters with [] a detailed report of the total, 

elaborating the potential problems with each.”7 On February 12, 2025, you submitted the 

Collective Complaint (Complaints) via email to the OOG. Your Collective Complaint contains the 

Complaint against Hope Community Public Charter School as follows: “No dates for future 

meetings.”8  

    

The following is a summary of the then HC PCSB former Chairperson’s email response to 

the Complaint.  

 

B.  Summary of the then HC PCSB February 21, 2025, email response to the   

      Complaint.  

    

To issue this response, OOG provided the former Chairperson of the then HC PCSB with 

a redacted (for personal identifiable information) copy of the Complaint, thereby availing HC 

PCSB of the opportunity to respond to the said Complaint. The former Chairperson responded via 

email on February 21, 2025, and stated that “… the website of the Hope Community Public Charter 

School has a full listing of board meetings for the current academic school year.”9 The former 

Chairperson provided a link to the Hope Community Public Charter School’s (“HC PSC,” or the 

“school”) website and a separate link to the calendar (Google document), which was not on the 

HC PSC’s website. The former Chairperson expressed a willingness to provide any additional 

information or answer any outstanding questions that OOG may have concerning the Complaint.     

 
6 Email from (former) Chairperson Kerry Smith, (the then) Hope Community Public Charter 

School Board (HC PSCB) to Attorney Advisor Joan Lelma (OOG) on February 21, 2025.  
7 Email from REDACTED to Office of Open Government (OOG) on February 10, 2025. 
8 Email from REDACTED to Office of Open Government (OOG) on February 12, 2025. 
9 Email from (former) Chairperson Kerry Smith, (the then) Hope Community Public Charter 

School Board (HC PSCB) to Attorney Advisor Joan Lelma (OOG) on February 21, 2025.  
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I now move to discuss the Complaint, that HC PCSB has not published “dates for future 

meetings.”10 This is followed by a discussion of my enforcement authority under the OMA.  

 

II. DISCUSSION 

 

A. The OMA mandates that a public body must establish an annual schedule of its 

meetings, if feasible, and must update the schedule throughout the year.  

 

Your allegation is that HC PCSB has not published “dates for future meetings.” The OMA 

codified at D.C. Official Code § 2-576(1) states that “… A public body shall establish an annual 

schedule of its meetings, if feasible, and shall update the schedule throughout the year…” The 

former Chairperson of the then HC PCSB provided OOG’s staff with a link to a copy of the Board’s 

School Year 2024-2025 meeting schedule (Google document) as described in the preceding. 

However, OOG staff’s investigation of HC PCS’ website on May 30, 2025, revealed that the 

Board’s schedule was not on HC PCS’ website, and neither of the two links provided by the former 

Chairperson led to the Board’s meeting schedule on the school’s website. 

 

I find that HC PCSB was in violation of the OMA for not having posted an annual schedule 

of its School Year 2024-2025 meetings, as required by the OMA. If the Board had not relinquished 

its charter, my directive to the Board prior to this Advisory Opinion would have been to publish 

the annual schedule of its meetings. That is, Google document accessible at a link that did not lead 

to the school’s website does fulfill the requirements of the OMA. HC PCS violated the OMA 

because it failed to publish its annual schedule on its website. So, I would still have issued this 

Advisory Opinion in part.   

     

Next, I will discuss my enforcement authority under the OMA and conclude.  

 

III. ENFORCEMENT AUTHORITY AND CONCLUSION 

   

Based on the foregoing analysis, I find that HC PCSB violated the OMA by having not 

posted its meeting schedule for School Year 2024-2025, in accordance with the OMA. I am 

empowered to seek injunctive and declaratory relief when certain OMA violations have occurred.11 

However, since HC PCSB has relinquished its Charter and is no longer in operation, the allegation 

in your Complaint, to the extent of determining the appropriate relief and any directive for 

compliance and recommendation for training by the Board, is moot. My findings are limited 

specifically to the facts and circumstances of this Complaint. This concludes with my opinion on 

the matter. 

 

 
10 Email from REDACTED to Office of Open Government (OOG) on February 12, 2025. 
11 See D.C. Official Code § 2-579. 
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Please contact OOG Attorney Advisor Joan Lelma with any questions and concerns 

regarding this matter. 

 

Sincerely, 

    

 

 /S/  

 

Niquelle M. Allen, Esq. 

Director, Office of Open Government 

Board of Ethics and Government Accountability 
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BOARD OF ETHICS AND GOVERNMENT ACCOUNTABILITY 

OFFICE OF OPEN GOVERNMENT 

ADVISORY OPINION 

 

Dismissal of OOG-2025-0054 

[The Official Opinion May Be Accessed at www.open-dc.gov/documents] 

 

On July 30, 2025, the Office of Open Government (“OOG”) received the Open Meetings Act 

(“OMA”) complaint, numbered #OOG-2025-0054 (“Complaint”) that you submitted. The 

allegations in your complaint concern a Council of the District of Columbia (“Council”) 

gathering that occurred on Monday, June 30, 2025.  

You allege that, on the evening of June 30th, 2025, Council Chairman Phil Mendelson, 

Councilmembers Brianne Nadeau and Robert White, and other councilmembers attended a 

dinner at Café Milano where they discussed community benefits agreements and parking to 

negotiate an agreement with the leadership of the Washington Commanders Football Team 

(“Commanders”) and the timing of a deal for the Robert F. Kennedy Memorial Stadium site.1 

You state that “this is problematic because the number of councilmembers likely consisted of a 

quorum, and all councilmembers were invited to the event, making it likely they were in 

attendance.”2 You further state that the councilmembers were at the dinner “to discuss public 

business, but the general public was not invited nor notified even though it is germane to the 

general public which needs notice of this matter.”3 It is your contention that a quorum of the 

Council, invited by Commanders leadership, held a private meeting to discuss public business in 

violation of the OMA and failed to properly notice the meeting in accordance with the OMA. 

As an initial matter, I note that the Director of Open Government has recused herself from 

review of this matter pursuant to D.C. Official Code § 1-1162.23(a). As Chief Counsel of the 

Office of Open Government, I am authorized to review this matter and issue this determination 

on her behalf.  

In conformity with 3 DCMR § 10400 et seq., I reviewed the Complaint and referred it to the 

Office of Open Government’s legal staff for review. OOG’s legal staff investigated the matter 

and recommended dismissal because the Director of Open Government has no statutory authority 

to resolve the allegations you raise in the Complaint. The Director of Open Government is 

precluded from bringing a lawsuit to enforce the OMA regarding Council meetings pursuant to 

D.C. Official Code § 2-579(a).4 The Council prescribes its own rules regarding how it enforces 

 
1 Complaint from REDACTED, July 30, 2025. 
2 Id. 
3 Id. 
4 D.C. Official Code § 2-579 states: (a) the Office of Open Government may bring a lawsuit in 

the Superior Court of the District of Columbia for injunctive or declaratory relief for any 

violation of this subchapter before or after the meeting in question takes place; provided, that 
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the OMA. However, this does not preclude a private right of action in D.C. Superior Court 

pursuant to D.C. Official Code § 1-207.42. The Director has addressed these issues in greater 

detail in an advisory opinion issued on February 12, 2025.5 

Furthermore, in the Open Meetings Clarification Temporary Amendment Act of 2025, the 

Council amended D.C. Official Code § 2-571 et seq. to clarify the definition of a “meeting.”  In 

relevant part, the amended statute states that “for the purposes of the Council of the District of 

Columbia, the term “meeting” means a regular or additional legislative meeting, and committee 

meetings where votes are taken.”6 This legislation was in effect during the June 30, 2025, dinner 

that is the subject of your Complaint. Thus, the Council’s gathering on that day falls outside the 

scope of the OMA’s definition of a meeting as it pertains to the Council. 

3 DCMR § 10403.1(a) provides for dismissal of a complaint that “does not raise issues within 

the Director[of Open Government]’s authority under the [OMA].” I must dismiss the Complaint 

because it does not raise issues under OOG’s authority. A copy of your Complaint is attached.7 

If you have any questions or concerns about this dismissal, please contact OOG Attorney 

Brandon Lewis, at brandon.lewis@dc.gov, or Chief Counsel Louis Neal, at louis.neal@dc.gov.  

Sincerely, 

 

/S/  

 

Louis L. Neal, Jr., Esq. 

Chief Counsel 

 

On behalf of: 

 

Niquelle M. Allen 

Director of Open Government 

 
the Council shall adopt its own rules for enforcement related to Council meetings. 

(emphasis added) 
5 See Advisory Opinion OOG-2024-0007 which can be found at https://www.open-

dc.gov/documents/dismissal-oog-2024-0007-dc-council.  
6 D.C. Official Code § 2-574(1)(C). 
7 See 3 DCMR § 10403.2. 
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DEPARTMENT OF HEALTH CARE FINANCE 

PUBLIC NOTICE 

 

MEDICAID FEE SCHEDULE UPDATES FOR PERSONAL CARE AIDE SERVICES 

 

The Department of Health Care Finance (DHCF), in accordance with the requirements set forth in 

Section 988 of Chapter 9 of Title 29 of the District of Columbia Municipal Regulations (DCMR), 

announces changes to the fee schedule for home health care providers that will go into effect on 

October 1, 2025.   

 

Section 5008.3 of Chapter 50 of Title 29 of the DCMR requires that home health agencies employ 

one or more Registered Nurses (RNs) who is responsible for supervising personal care aides 

(PCAs), regardless of whether the PCA is an employee of the home health agency or is secured 

through a staffing agency. Section 3915.7 of Chapter 39 of Title 22-B of the DCMR specifies the 

same requirement under DC Health’s licensure and regulation of home care agencies. Per 29 

DCMR § 5008.3(g), on-site PCA supervision shall be conducted by a licensed RN at least once 

every sixty (60) days. To ensure compliance with this requirement, DHCF is removing PCA 

supervision by a Licensed Practical Nurse (LPN) from its Medicaid fee schedule. DHCF will 

provide updates to the fee schedule and the Home Health billing manual on the DC Medicaid 

website http://www.dc-medicaid.com no later than September 30, 2025. 

 

For further information or questions regarding this fee schedule update, please contact Loria 

Dickens, Reimbursement Analyst with the Office of Rates, Reimbursement & Financial Analysis  

loria.dickens@dc.gov or by phone at 202-507-6957. 
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DEPARTMENT OF HEALTH CARE FINANCE 

PUBLIC NOTICE OF PROPOSED AMENDMENT TO MEDICAID STATE PLAN 

 

The Director of the Department of Health Care Finance (DHCF), pursuant to the authority set 

forth in Section 6(4) of the Department of Health Care Finance Establishment Act of 2007, 

effective February 27, 2008 (D.C. Law 17-109; D.C. Official Code § 7-771.05(4)) and in An Act 

To enable the District of Columbia to receive Federal financial assistance under title XIX of the 

Social Security Act (the Act) for a medical assistance program, and for other purposes, approved 

December 27, 1967 (81 Stat. 744; D.C. Official Code § 1-307.02), hereby gives notice of his 

intent to submit an amendment to the District’s Medicaid State Plan to the Centers for Medicare 

and Medicaid Services (CMS) for review and approval. 

 

DHCF is proposing an amendment to the Medicaid State Plan effective January 1, 2026, or 

another date established by CMS in its review and approval of the Medicaid State Plan 

amendment, whichever is later. Effective January 1, 2026, DHCF proposes to remove Medicaid 

eligibility to individuals described under 42 C.F.R. § 435.218, who are: (1) aged twenty-one (21) 

through sixty-four (64); (2) have household incomes above one hundred thirty three percent 

(133%) of the federal poverty level (FPL) but does not exceed two hundred-ten percent (210%) 

of the FPL; (3) not a parent or caretaker relative of a dependent child; (4) not otherwise eligible 

or enrolled under a mandatorily or optionally eligibility group. The District’s Health Benefit 

Exchange will contemporaneously offer eligibility for benefits through a Basic Health Plan and a 

Qualified Health Plan for individuals with incomes above one hundred thirty-three percent 

(133%) of the FPL. DHCF will continue to offer Medicaid eligibility to individuals without 

dependent children (childless adults), as described under 42 C.F.R. § 435.119, who are: (1) aged 

twenty-one (21) through sixty-four (64); (2) have income at or below one hundred thirty three 

(133%) of the FPL; (3) without dependent children; (4) not otherwise eligible or enrolled under a 

mandatory eligibility group; (5) not enrolled in Medicare Part A or B; and (6) meets all other 

applicable non-financial eligibility requirements described under Chapter 95 of Title 29 of the 

District of Columbia Municipal Regulations (DCMR).  

 

As a result of the proposed changes, DHCF projects a net decrease in aggregate federal Medicaid 

expenditures of approximately sixty-nine million six hundred ninety-nine thousand two hundred 

nineteen dollars ($69,699,219) in Fiscal Year 2026, with a total decrease in local Medicaid 

expenditures of approximately twenty-nine million eight hundred seventy-one thousand ninety-

four dollars ($29,871,094). 

 

If you have any questions, please contact Mario Ramsey, Associate Director, Division of 

Regulation & Policy Management, Health Care Policy & Research Administration, Department 

of Health Care Finance, at 441 4th Street, Suite 900S, Washington, DC 20001 or email at 

mario.ramsey@dc.gov. 
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DEPARTMENT OF HEALTH 

 

PUBLIC NOTICE 

 

The District of Columbia Board of Nursing (“Board”) hereby gives notice of its special meeting, 

pursuant to § 405 of the District of Columbia Health Occupation Revision Act of 1985, D.C. 

Official Code § 3-1204.05 (b)). 

 

The Board meets bi-monthly on the first Wednesday of every other month from 9:00 AM to 12:00 

PM.  The Board meeting will take place on Wednesday, September 3, 2025. The meeting will be 

open to the public from 9:00 AM until 10:00 AM to discuss various agenda items and any 

comments and/or concerns from the public.  In accordance with Section 405(b) of the Open 

Meetings Act of 2010, D.C. Official Code § 2-574(b), the meetings will be closed from 10:00 

AM to 12:00 PM to plan, discuss, or hear reports concerning licensing issues, ongoing or 

planned investigations of practice complaints, and or violations of law or regulations. 

 

 

The public may attend the meeting by following the link below: 

 

https://dcnet.webex.com/dcnet/j.php?MTID=mcc28cf799c8f6eccc4f690b77e9e8b4b  

 

Join by Phone: 

1-650-479-3208 (US/Canada) 

 

Access Code: 

2309 589 8451 

 

Information about the Board, including agenda and minutes of the meetings may be found at the 

Board’s webpage at https://dchealth.dc.gov/node/149382  
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DC DEPARTMENT OF HEALTH  

Community Health Administration 

 

NOTICE OF FUNDING AVAILABILITY (NOFA) 

FO# CHA-TPP-9.12.25 

Teen Pregnancy Prevention Program (TPP) 

 

The District of Columbia, Department of Health (DC Health) is requesting proposals from 

qualified applicants to provide services in the program and service areas described in this Notice 

of Funding Availability (NOFA). This announcement is to provide public notice of DC Health’s 

intent to make funds available for the purpose described herein. The applicable Request for 

Applications (RFA) will be released under a separate announcement with guidelines for 

submitting the application, review criteria and DC Health terms and conditions for applying for 

and receiving funding.   

Funding Opportunity Title:  DC Teen Pregnancy Prevention Program  

Funding Opportunity Number:  CHA-TPP-9.12.25 

DC Health Administrative Unit:  Community Health Administration  

DC Health Program Bureau  Family Health Bureau 

Funding Opportunity Contact:  Desirée Brown, Program Manager 

Title V 

titlev@dc.gov 

Funding Opportunity 

Description: 

 This funding opportunity seeks proposals to support 

DC Teen Pregnancy Prevention initiatives to ensure 

every adolescent is in control of their reproductive 

health and has the resources, life skills, and access to 

quality care needed to care for their physical and 

mental health needs. Priorities under the Teen 

Pregnancy Prevention program include 

increasing adolescent-friendly healthcare services; 

create sustainable community-clinical linkages for 

adolescent healthcare services; promote healthy 

decision-making; social-emotional skills and self-

efficacy of adolescents; increase access to long -

acting reversible contraceptives among adolescents. 

Eligible Applicants  • Not-for profit, and For-profit Organizations 

• Primary Care Clinics  

•  Federally Qualified Health Center’s (FQHCs)  

• Public and private organizations located and 

licensed to conduct business within the District 

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009435



of Columbia and experienced in providing 

services to adolescents on reproductive, 

primary care, and preventive services & 

education for populations at high risk for teen 

pregnancy. 

Anticipated # of Awards:  Up to two (2) 

Anticipated Amount Available:  $735,000.00 

Annual Floor Award Amount:  $367,500.00 

Annual Ceiling Award Amount:  $367,500.00 

Legislative Authorization Locally Funded FY26 Budget Support Act of 2025 

 

Associated CFDA# Not applicable 

Associated Federal Award ID# Not applicable 

Cost Sharing/Match Required? No 

RFA Release Date: September 12,2025 

Letter of Intent Due date: Not applicable 

Application Deadline Date: October 17, 2025 

Application Deadline Time: 3:00 p.m. 

Links to Additional Information 

about this Funding Opportunity 

DC Grants Clearinghouse 

https://communityaffairs.dc.gov/content/community-

grant-program#4  

 

DC Health EGMS  

https://egrantsdchealth.my.site.com/sitesigninpage  

Notes:  

1. DC Health reserves the right to issue addenda and/or amendments subsequent to the 

issuance of the NOFA or RFA, or to rescind the NOFA or RFA.  

2. Awards are contingent upon the availability of funds.  

3. Individuals are not eligible for DC Health grant funding.  

4. Applicants must have a DUNS #, Tax ID#, and be registered in the federal Systems for 

Award Management (SAM) with an active UEI# to be registered in DC Health’s Enterprise 

Grants Management System.  
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DEPARTMENT OF LICENSING AND CONSUMER PROTECTION 

 

NOTICE OF PUBLIC MEETING 

 

District of Columbia Board of Accountancy 

 

The District of Columbia Board of Accountancy (“Board”) hereby gives notice of its upcoming 

meeting, pursuant to section 406 of the Open Meetings Act of 2010, effective January 19, 2011 

(D.C. Law 18-350; D.C. Official Code § 2-576).  The proposed agenda for each meeting will be 

posted on the Department of Licensing and Consumer Protection’s website at www.dlcp.dc.gov 

and the Office of Open Government’s website at https://www.open-dc.gov/public-

bodies/meetings, not less than forty-eight (48) hours before the meeting. 

 

The Board will hold its upcoming meeting on Friday, September 5, 2025, at 9:00 a.m. 

 

The Board holds its meetings on the first Friday of each month.  The meetings are open to members 

of the public virtually via Zoom.  For additional information, please contact Ms. Angela Meggett-

Strudwick, Board Administrator, at (202) 899-3473 or angela.meggett-strudwick@dc.gov. 

 

DRAFT AGENDA 

                                                         

1. Call to Order – 9:00 a.m. 

2. Attendance  

3. Comments from the Public  

4. Review Meeting Minutes 

5. Legislative/Rulemaking 

6. Review of Correspondence  

7. Applications for Licensure 

8. Old Business 

9. New Business 

10. Executive Session - closed to the Public to consult with an attorney pursuant to D.C. 

Official Code § 2-575(b)(4)(A); D.C. Official Code § 2-575(b)(9) to discuss 

complaints/legal matters, applications, and legal counsel report. 

11. Adjourn – Next Scheduled Meeting – November 7, 2025 

 

To Join the Meeting 

DC Board of Accountancy Public Meeting Link 

 

This meeting is governed by the Open Meetings Act.  Please address any questions or 

complaints arising under this meeting to the Office of Open Government at 

open.govoffice@dc.gov. 
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DEPARTMENT OF LICENSING AND CONSUMER PROTECTION 

 

  NOTICE OF PUBLIC MEETING 

 

District of Columbia Board of Funeral Directors 

 

The District of Columbia Board of Funeral Directors (“Board”) hereby gives notice of its regular 

meeting, pursuant to section 406 of the Open Meetings Act of 2010, effective January 19, 2011 

(D.C. Law 18-350; D.C. Official Code § 2-576).  The proposed agenda for each meeting will be 

posted on the Department of Licensing and Consumer Protection’s website at www.dlcp.dc.gov 

and the Office of Open Government’s website at https://www.open-dc.gov/public-

bodies/meetings, not less than forty-eight (48) hours before the meeting. 

 

The Board will hold its upcoming meeting on Thursday, September 4, 2025, at 1 p.m. 

 

The Board holds its meetings on the first Thursday of every month at 1:00 p.m.  The meetings are 

open to members of the public virtually through Zoom.  For additional information, please contact 

Ms. Allison Wade, Board Administrator, at (202) 369-0135 or allison.wade@dc.gov. 

 

DRAFT AGENDA 

 

1. Call to Order – 1 p.m. 

2. Members’ Present  

3. Staff Present 

4. Comments from the Public  

5. Approval of Minutes from July 17, 2025 

6. Old Business 

7. New Business 

8. Motion – Executive Session (Closed to the Public) to consult with an attorney pursuant  

to D.C. Official Code § 2-575(b)(4)(A); D.C. Official Code § 2-575(b)(9) to discuss 

complaints/legal matters, applications, and legal counsel reports. 

9. Recommendations 

10. Adjourn – Next Scheduled Meeting – October 2, 2025, via Zoom (Virtual) 

 
Phone Dial-In: 301 715 8592  

https://dc-gov.zoom.us/j/88220238648  

 

This meeting is governed by the Open Meetings Act.  Please address any questions or 

complaints arising under this meeting to the Office of Open Government at 

open.govoffice@dc.gov. 
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EXECUTIVE OFFICE OF THE MAYOR 

 

NOTICE OF FUNDING AVAILABILITY 

 

FY2026 Access to Jobs Grant 

 

The Executive Office of Mayor Muriel Bowser (EOM) is soliciting grant applications for the Fiscal 

Year 2026 (FY26) Access to Jobs Grant from qualified District of Columbia businesses or 

nonprofits with 501(c)(3) status. Through this program, organizations will be selected to be funded 

to hire up to ten (10) returning citizens for work of up to 40 hours per week for a minimum of 8 

weeks.1 An employer can apply to hire anywhere from one (1) to ten (10) employees.   

The subsidization provided by this Grant is for up to two (2) years: the Grant will subsidize 40% 

of the minimum wage for each employee for the first year. If the employee is selected for a second 

year, the Grant will fund 80% of the minimum wage. Organizations must apply each year for the 

Grant.  

This grant will not cover costs for fringe benefits or overtime pay, which are the responsibility of 

the organization.  Participating organizations seeking to hire returning citizens, who reside in the 

District beyond the two (2) year grant period are welcomed and encouraged to do so but on an 

unsubsidized basis.   

Organizations that participate in this Grant must provide sufficient supplemental wages so that the 

employee earns minimum wage; employers are free to pay more than minimum wage, but the 

Grant will only subsidize minimum wage as outlined above.  

B. Target Population 
 

The target population for this Grant is returning citizens who reside in the District of Columbia.  

 

C. Eligibility Criteria  
 

Organization(s) that meet the following eligibility requirements may apply: 

1. The organization must be registered with the Mayor’s Office of Returning Citizens 

Affairs (MORCA) to accept applications for employment from eligible individuals. 

To register, please reach out to the Mayor’s Office of Returning Citizens Affairs; 

2. The organization must pay eligible individuals at least minimum wage (which 

includes the Grant subsidy) per the District Department of Employment Services’ 

Office of Wage-Hour for Employees (OWH); 

3. The organization must pay eligible individuals for a minimum of twenty (20) hours 

per week for a minimum of eight (8) weeks to participate in this Grant; 

4. The organization must be able to comply with the following pay structure:  

o For the first year, the Grant will subsidize 40% of the minimum wage and 

the hiring organization must be able to provide the remaining 60% of the 

minimum wage and any other direct or indirect costs associated with hiring 

the returning citizen; 

o For the second year, contingent on budget availability, the Grant will 

subsidize 80% of the minimum wage and the hiring organization must be 

able to provide the remaining 20% of the minimum wage. Organizations 

must reapply to be considered for the second year;  
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1 D.C. Code §24-1302((b)(2)(L). Please access at 

https://code.dccouncil.gov/us/dc/council/code/titles/24/chapters/13.   

5. The organization must be in good financial standing to cover the unsubsidized 

portion of the wage and any other direct or indirect expenses associated with hiring 

the returning citizen. (For example, provide proof of capacity to pay a minimum 

wage for the number of employees the organization is seeking to hire in FY2026); 

6. The organization must be a for-profit or Community-Based Organization with a 

Federal 501(c)(3) tax-exempt status and is a licensed business with the Department 

of Licensing and Consumer Protection (DLCP);  

7. The organization’s principal place of business must be located in the District of 

Columbia and the employment must occur within the District and be in person; 

8. The organization must conduct all services and programming funded through this 

Grant in the District of Columbia; 

9. The organization must be registered in good standing with the DLCPs, the 

Corporations Division (or successor office), and the Office of Tax and Revenue. 

Applicants must have an active Good Standing Certificate at the date of the 

application deadline and maintain their good standing status with the 

aforementioned entities throughout the pre-award process and the Grant’s 

performance period; 

10. The Applicant must have a Clean Hands Certificate from Office of Tax and 

Revenue (OTR) with a date that is within 12 months of the application deadline; 

11. The organization shall provide an affidavit regarding any debarments, suspensions, 

or defaults with the Office of Contract and Procurement (OCP) and Federal 

Government; 

12. The organization must be and is responsible for compliance with all areas of law 

and regulation, including labor law, workplace safety, and tax law, both federal and 

District laws; 

13. Current grantees must be current on reporting obligations for the FY25 grant cycle, 

must be in good standing with the District’s legal requirements, including those 

imposed by any grants or contracts, and progress reports must reflect substantial 

progress towards the goals of their current grant agreement.  

 

For a hiring organization to receive funding under this Grant for the employment of an individual, 

the individual must:  

1. Have been previously incarcerated; 

2. Be a resident of the District of Columbia; 

3. Have completed a workforce development and life skills program sponsored by an 

organization in the District of Columbia; 

4. Have been unemployed for a period of at least three (3) months before being hired 

by the participating employer; and 

5. Be currently enrolled in a mentoring program specifically for returning citizens that 

is sponsored by an organization within the District of Columbia. 
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D. Program Priorities 

 

In FY2026, the Access to Jobs Grant will prioritize grant applications with the following 

demonstrated priorities: 

• Connect returning citizens to subsided employment opportunities; 

• Build workplace skills, work experience, and career advancement opportunities for 

returning citizens; 

• Create workplace flexibilities that consider the unique needs and challenges that returning 

citizens face in the workplace; and 

• Offer short-term, subsidized positions within organizations that could feasibly be extended 

into long-term, unsubsidized employment.  

 

E. Important Dates  

 

Request for Applications (RFA) 

Release Date:  
Friday, September 12, 2025 

 

Availability of RFA The RFA will be posted at the following locations:  

DC Register: https://www.dcregs.dc.gov/ 
District Grants Clearinghouse: 

https://communityaffairs.dc.gov/content/community-

grantprogram 

Amount of Awards: Eligible organizations can be awarded up to $75,000 

for hiring of up to ten (10) District returning 

citizens. 

Application Deadline:  Applications must be submitted via the ZoomGrants 

Grants Management Portal by Friday, October 3, 

2025, at 5:00 PM ET. 

Length of Awards: Grant awards are for FY2026, with a possibility of 

extension through FY2027, pending funding in 

FY2027. 

Performance Period:  Execution of Grant Agreement – September 30, 

2026, with a possibility of extension through FY 

2027 (October 1, 2026 – September 30, 2027), 

pending funding availability in FY 2027. 

Pre-Bidder’s Conference:     Wednesday September 17, 2025 

10:00 AM – 12:00 PM 

Location TBD 

Point of Contact:  Marian Hancock 

Grants Program Manager 

Executive Office of Mayor Muriel Bowser 

Phone: 202-341-3506 

Email: EOM.Grants@dc.gov 
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Notice: This decision may be formally revised before it is published in the District of Columbia Register.  Parties 

should promptly notify this office of any errors so that they may be corrected before publishing the decision.  This 

notice is not intended to provide an opportunity for a substantive challenge to the decision. 

  

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

PUBLIC EMPLOYEE RELATIONS BOARD 

 

_________________________________________  

       ) 

In the Matter of:     ) 

       ) 

American Federation of State, County &   ) 

Municipal Employees, District 20   )       

)  PERB Case No. 24-RC-04 

Petitioner    )   

       )  Opinion No. 1921 

and       ) 

       )  

       )    

D.C. Department of Aging and    ) 

Community Living     ) 

       )     

Respondent    ) 

_________________________________________  ) 

 

DECISION AND ORDER ON UNIT DETERMINATION 

AND VOLUNTARY RECOGNITION 

 

I. Statement of the Case 

 

On June 13, 2025, the American Federation of State, County & Municipal Employees, 

District 20 (Petitioner), and the District of Columbia Department of Aging and Community Living 

(DACL) filed a consent motion to grant petition for exclusive recognition (Consent Motion).1  In 

the Consent Motion, the parties requested that the Board issue a decision based on the parties’ 

stipulations and joint exhibits.2   

 

 
1 Motion at 1.  Previously, on August 1, 2024, AFSCME filed a petition for exclusive recognition (Petition) of a new 

bargaining unit at DACL for the purpose of collective bargaining.  Petition at 1.  On August 8, 2024, as required by 

Board Rule 503.2, DACL provided a list of all employees in the proposed unit.  Comments at 1-5.  DACL also 

submitted comments in response to the Petition, which the Agency later withdrew in the Consent Motion.  Consent 

Motion at 1.  On March 26, 2025, the parties submitted a consent motion to postpone a scheduled April 1, 2025, 

hearing because the parties had “agreed to a settlement in principle to resolve their dispute regarding the 

appropriateness of the proposed unit and [were] in the process of exchanging drafts of an agreement.”  Consent Motion 

to Postpone at 1. 
2 Motion to Withdraw Respondent’s Objections to Recognition Petition at 1. 
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Decision and Order 

Case No. 22-RC-02 

Petition for Recognition 

Page 2 

 

For the reasons stated herein, the Board finds the proposed unit appropriate for collective 

bargaining and permits DACL to voluntarily recognize, without an election, AFSCME, District 20 

as the collective bargaining representative of the proposed unit.  

 

II. Discussion 

 

D.C. Official Code § 1-617.09(a) states that the determination of an appropriate unit will 

be made on a case-to-case basis and will be made on the basis of a properly supported request from 

a labor organization.  In order for the Board to find a unit appropriate for collective bargaining 

over terms and conditions of employment, that unit must have the essential ingredient of a shared 

community of interest amongst employees.  An appropriate unit must also promote effective labor 

relations and efficient agency operations.3   

 

After reviewing the pleadings, the Board finds that the Petitioner’s proposed bargaining 

unit is appropriate for bargaining.  Considering the withdrawal of DACL’s comments and the 

Consent Motion, the parties have effectively stipulated that, while the Petitioner currently 

represents certain employees in the proposed unit already, there are no other known labor 

organizations claiming recognition of any of the employees in the proposed unit.4  The Board finds 

that the proposed unit comprises ninety-seven (97) employees employed by DACL who share a 

community of interest and that the unit will promote effective labor relations and efficient agency 

operations.5   

 

In the present case, the parties have stipulated that DACL would voluntarily recognize the 

Petitioner as the representative.6  The Executive Director has determined that a majority of the 

employees—as well as a majority of professional employees—in the proposed bargaining unit 

desire to be represented by the Petitioner according to the submitted showings of interest.   

 

Board Rule 503.17 provides, in relevant part, that “the Board may permit the employing 

agency to recognize the labor organization without an election on the basis of evidence that 

demonstrates majority status (more than a fifty percent (50%) support for the petitioning labor 

organization), such as documentary proof not more than one year old, indicating that a majority of 

employees wish to be represented by the petitioning labor organization.”  Board Rule 503.17(a) 

requires that if a “proposed unit contains professionals and nonprofessionals, recognition without 

an election may be permitted only if a majority of the professional employees petition for inclusion 

in the unit.  As the parties have met the full conditions of Board Rule 503.17, the Board finds that 

an election is unnecessary.   

 

 

 

 

 
3 D.C. Official Code § 1-617.09(a).  
4 Petition at 2.  
5 Consent Motion at 2-4. 
6 Consent Motion at 1-2.   
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III. Conclusion 

 

The Board finds in all other respects that the requirements of D.C. Official Code § 1-

617.10(b)(1) and Board Rule 503.17 have been met.  Based upon its review of this matter, the 

Board concludes that the proposed unit is appropriate for collective bargaining.  A certification of 

representation shall be granted to the Petitioner without an election.   

 

 

ORDER 

 

IT IS HEREBY ORDERED THAT:  

 

1. The following unit is an appropriate unit for collective bargaining over terms and 

conditions of employment:  

 

All professional and non-professional employees employed by the District of 

Columbia Department of Aging and Community Living, excluding all management 

officials, supervisors, confidential employees, employees who are covered by 

another union’s certification, employees engaged in personnel work other than in a 

purely clerical capacity, and employees engaged in administering the provisions of 

Title XVII of the District of Columbia Comprehensive Merit  

Personnel Act of 1978, D.C. Law 2-139. 

 

2. Pursuant to D.C. Official Code § 1-617.10(b)(1) and in accordance with Board Rule 

503.17, the District of Columbia Department of Aging and Community Living is approved 

to voluntarily recognize, without an election, the American Federation of State, County 

and Municipal Employees, District Council 20, as the bargaining representative of the unit 

found to be appropriate above; 

 

3. The attached Certification of Representative is granted to the American Federation of State, 

County and Municipal Employees, District Council 20 as the exclusive collective 

bargaining representative for the above-described unit for collective bargaining over terms 

and conditions of employment; and  

 

4. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.  

 

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 

 

By vote of Board Chairperson Douglas Warshof and Members Renee Bowser, Mary Anne 

Gibbons and Peter Winkler. 

 

July 17, 2025 

 

Washington, D.C.
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APPEAL RIGHTS 

 

A final decision by the Board may be appealed to the District of Columbia Superior Court 

pursuant to D.C. Official Code §§ 1-605.2(12) and 1-617.13(c), which provides 30 days after a 

decision file an appeal. 
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Notice: This decision may be formally revised before it is published in the District of Columbia Register.  Parties 

should promptly notify this office of any errors so that they may be corrected before publishing the decision.  This 

notice is not intended to provide an opportunity for a substantive challenge to the decision. 

 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

PUBLIC EMPLOYEE RELATIONS BOARD 

__________________________________________  

       ) 

In the Matter of:     ) 

       ) 

American Federation of Government              ) 

Employees, Local 2725, AFL-CIO              ) 

)  PERB Case No. 24-U-41 

Complainant   )  

      )  Motion to Vacate 

 v.     )  

       ) Motion for Reconsideration 

District of Columbia Department of                           ) 

Health                                                         ) Opinion No. 1922 

       )  

Respondent   ) 

__________________________________________) 

  

DECISION AND ORDER 

 

I. Statement of the Case  

 

On June 12, 2025, the District of Columbia Department of Health (DOH) filed a motion 

for reconsideration (Motion) of the Board’s decision in Opinion No. 1914,1 which denied the 

parties’ joint motion to vacate (Motion to Vacate) the Board’s decision in Opinion No. 1898.2  

Opinion No. 1898 reversed the Executive Director’s earlier administrative dismissal of this case 

following a motion for reconsideration (Motion for Reconsideration) from the American 

Federation of Government Employees, Local 2725 (AFGE).  AFGE did not file an opposition to 

DOH’s Motion.3 

 

For the reasons stated herein, the Motion for Reconsideration is denied.   

 

 

 

 

 
1 AFGE Local 2725 v. DOH, Slip Op. No. 1914, PERB Case No. 24-U-41 (2025). 
2 AFGE Local 2725 v. DOH, Slip Op. No. 1898, PERB Case No. 24-U-41 (2025). 
3 On July 9, 2025, DOH filed a document styled “supplement to motion for reconsideration” (Supplement), which 

addressed a D.C. Superior Court order regarding an order granting the D.C. Department of Building’s motion to 

permanently stay arbitration in a separate case between AFGE and the District government.  As discussed, infra, 

Opinion No. 1914 does not address the issue of arbitrability and, therefore, the cited D.C. Superior Court order is 

inapplicable to the merits of the Motion at issue in the instant case.  
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II. Background and Procedural History 

 

On September 3, 2024, AFGE filed an unfair labor practice complaint (Complaint) that 

outlined the alleged history of anti-union animus by DOH management and asserted that DOH had 

violated D.C. Official Code §§ 1-617.04(a)(1), (2) and (5) by interfering with and restraining 

AFGE from exercising its right to exclusively represent its bargaining unit members, and by failing 

to bargain in good faith.4  Specifically, the Complaint asserted that DOH refused to arbitrate 

grievances concerning the assignment of work outside position descriptions.5   

 

 AFGE invoked arbitration on July 29, 2024.6  On August 5, 2024, DOH declined to 

arbitrate the case.7  On September 17, 2024, DOH filed an answer (Answer), admitting its refusal 

to arbitrate the related grievance.8   

 

After reviewing the Complaint and Answer, on December 3, 2024, PERB’s Executive 

Director administratively dismissed the Complaint for lack of jurisdiction.9  On December 6, 2024, 

AFGE filed a motion for reconsideration (AFGE’s Motion), arguing that the Executive Director 

erred in dismissing the Complaint.10  AFGE argued that the Board had jurisdiction over the 

matter.11  On December 20, 2024, DOH filed an opposition to the Motion for Reconsideration 

(Opposition).  On January 16, 2025, the Board issued Opinion No. 1898, finding the administrative 

dismissal inconsistent with PERB precedent regarding jurisdiction and, therefore, granting 

AFGE’s Motion.12    The Board exercised its jurisdiction to “determine whether a particular act or 

 
4 Complaint at 2-5. 
5 Complaint at 1-4.  The Complaint contended that DOH’s refusal to arbitrate was based on a misinterpretation of the 

parties’ collective bargaining agreement (CBA).  Complaint at 4.  AFGE alleged DOH incorrectly determined that the 

grievance concerned a classification issue and therefore, under the CBA, was exclusively appealable through the 

procedures outlined in the District Personnel Manual (DPM).  Complaint at 4-6.  After DOH denied the related 

grievance, AFGE invoked arbitration on July 29, 2024.  Complaint at 5.  On August 5, 2024, DOH declined to arbitrate 

the case.  Complaint at 5.  AFGE requested as remedies that the Board: (1) permanently enjoin DOH from engaging 

in the unlawful practices, policies, customs, and usages set forth in the Complaint; (2) order DOH to modify or 

eliminate practices, policies, customs, and usages…and all other such practices shown to be in violation of applicable 

law so that DOH does not retaliate against collective bargaining unit (CBA) employees; (3) require DOH to post a 

notice for ninety (90) days; (4) order DOH to pay all costs associated with AFGE’s prosecution of the charge; and (5) 

order DOH to bargain collectively in good faith and proceed with arbitration for the grievance submitted on June 20, 

2024, as well as order DOH to cease and desist from assigning work to bargaining unit employees outside of their 

position descriptions, and make the employees whole by ordering DOH to grant the remedies requested in its June 20, 

2024 grievance.  Complaint at 7. 
6 Complaint at 5.  
7 Complaint at 5.  
8 Answer at 3. 
9 December 3, 2024 Administrative Dismissal Letter at 2 (citing FOP/MPD Labor Comm. v. MPD, 60 D.C. Reg. 2585, 

Slip Op. No. 1360 at 4, PERB Case No. 12-U-13 (2013)). 
10 AFGE’s Motion for Reconsideration at 5. 
11 AFGE’s Motion for Reconsideration at 2-5.  AFGE argued, in pertinent part, that: (1) DOH’s refusal to arbitrate 

constituted an unfair labor practice; and (2) the refusal to engage in good-faith arbitration constituted a statutory 

violation of the CMPA under PERB’s jurisdiction.  AFGE’s Motion for Reconsideration at 2-3, 4-5.  AFGE requested, 

in pertinent part, that the Board reverse the administrative dismissal, find that DOH violated D.C. Official Code § 1-

617.04(a), and order DOH to bargain in good faith. AFGE’s Motion for Reconsideration at 5. 
12 AFGE, Local 2725, Slip Op. No. 1898 at 3.  The Board noted that it does not have authority to interpret CBAs in 

order to resolve an arbitrability dispute or grant pre-arbitration relief to a party claiming that arbitration was invoked 
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omission constitutes an unfair labor practice under the CMPA,”13 and found that DOH had 

committed an unfair labor practice in violation of D.C. Official Code §§ 1-617.04(a)(1) and (5) of 

the CMPA by failing to bargain in good faith with AFGE.14  

 

On March 14, 2025, the American Federation of Government Employees, Local 2725, 

(AFGE) and the District of Columbia Department of Health (DOH) filed a joint Motion to Vacate, 

requesting the Board vacate its decision in Opinion No. 1898.  The parties argued that Opinion 

No. 1898 met the standard for vacatur—established under U.S. Bancorp Mortgage Co. v. Bonner 

Mall (Bancorp).15 which requires a showing of “unusual and of exceptional circumstances to 

override the judicial and public interests in the finality of judgments.16  In Bancorp, the Supreme 

Court held that judicial precedents “serve the public interest and are not merely the property of 

private litigants,”14 and, therefore, “should remain in place ‘unless a court concludes that the public 

interest would be served by a vacatur.’”17  The Board concluded that the instant case did not meet 

the D.C. Superior Court’s standards for vacatur, which require “exceptional circumstances 

 
over a contractually inarbitrable grievance. Id. (citing Washington Teachers’ Union, Loc. No. 6, Am. Fed’n of Tchrs, 

AFL-CIO v. D.C. Pub. Sch., 77 A.3d 441, 451 (D.C. 2013) (WTU v. DCPS).  Rather, questions of arbitrability shall 

initially be resolved by the arbitrator.  AFGE, Local 2725, Slip Op. No. 1898 at 3 (citing, e.g., AFSCME, District 

Council 20 v. D.C. Gen. Hosp. & OLRCB, 36 D.C. Reg. 7101, Slip Op. No. 227, PERB Case No. 88-U-29 (1989)).  

If a party disagrees with the arbitrator’s determination concerning arbitrability, that party may file an arbitration review 

request with the Board.  AFGE, Local 2725, Slip Op. No. 1898 at 3 (citing Washington Teachers’ Union, Loc. No. 6, 

Am. Fed’n of Tchrs., AFL-CIO, 77 A.3d at 447).  Where a party seeks pre-arbitration relief, it may submit a motion 

to stay arbitration to the D.C. Superior Court, in accordance with the Arbitration Act. AFGE, Local 2725, Slip Op. 

No. 1898 at 3-4 (citing D.C. Official Code § 16-4407).  However, DOH had not availed itself of the option to seek 

pre-arbitration relief, nor engaged in arbitration and then exercised its right to appeal the award to the Board.  AFGE, 

Local 2725, Slip Op. No. 1898 at 4.  Rather, DOH had summarily refused to arbitrate AFGE’s grievances and therefore 

precluded an arbitrability determination concerning the assignment of work outside position descriptions.  AFGE, 

Local 2725, Slip Op. No. 1898 at 4.   
13 Hawkins v. Hall, 537 A.2d 571, 574 (D.C. 1988).  
14 AFGE, Local 2725, Slip Op. No. 1898 at 4.   
15 U.S. Bancorp Mortgage Co., 413 U.S. 18 (1994) (holding that judicial precedents “serve the public interest and are 

not merely the property of private litigants”).  See also Kids Holding, Inc. v. Hinojosa, 311 A.3d 910, 915 (D.C. 2024) 

(holding that in order to respect the finality of judgments, the D.C. Superior Court provides post-judgment relief only 

under exceptional circumstances, in unusual and extraordinary situations justifying an exception to the overriding 

policy of finality, or where the judgment may work an extreme and undue hardship).  In the Motion to Vacate, the 

parties asserted that: (1) the Board deviated from precedent by granting the Motion for Reconsideration in a matter 

where factual disputes remained and without explicitly stating that the matter could be decided solely on the pleadings 

pursuant to Board Rule 520.6; (2) resolution of the instant case could have benefited from a hearing, which might 

have provided an opportunity for clarifying outstanding factual issues; (3) a decision based solely on the pleadings, 

despite the presence of material factual disputes, presents an exceptional circumstance warranting vacatur; (4) it is in 

the public interest that matters with disputed facts are resolved based on a fully developed factual record; (5) the 

parties were actively working toward settling the underlying grievance; (6) vacating opinion No. 1898 would allow 

for the resolution of the related District of Columbia Superior Court appeal of the opinion and, therefore, the avoidance 

of indefinite litigation. The Motion to Vacate suggested that “[h]ad mediation been offered [by PERB], there [wa]s a 

strong possibility that a settlement could have been reached.”22 Motion to Vacate at 1-4.  The parties further asserted 

that preserving the option for mediation, which PERB did not actively prompt the parties to partake in, was essential 

and in the public’s interest.  Motion to Vacate at 4.  
16 U.S. Bancorp Mortgage Co., 413 U.S. 18, 27-28.  See also Kids Holding, Inc. v. Hinojosa, 311 A.3d 910, 915 

(D.C. 2024) 
17 U.S. Bancorp Mortgage Co., 413 U.S. 18. 
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(emphasis original), in unusual and extraordinary situations justifying an exception to the 

overriding policy of finality, or where the judgment may work an extreme and undue hardship.”18 

 

III. Discussion 

 

DOH asserts that it seeks reconsideration of the Board’s decision in Opinion No. 1914 on 

the grounds that the decision: (1) misinterpreted applicable case law and relied on outdated case 

law; and (2) created an erroneous presumption of substantive arbitrability.  DOH appears to draw 

such assertions from Opinion No. 1914’s citations to Opinion No. 1898.19  However, the sole issue 

addressed in Opinion No. 1914 was whether the parties’ Motion to Vacate Opinion No. 1898 met 

the requisite standard for vacatur.  While the Board’s decision in Opinion No. 1914 effectively 

upheld its decision in Opinion No. 1898,20 DOH mischaracterizes Opinion No. 1914 by arguing 

that it addresses issues of arbitrability.   

Pursuant to Board Rule 559.3, “[t]he Board will not entertain a motion to reconsider a 

ruling on a motion for reconsideration filed under § 559.2.”  DOH’s Motion is an apparent attempt 

to circumvent this rule by challenging the holdings of Opinion No. 1898 under the guise of 

challenging Opinion No. 1914’s denial of the parties’ Motion to Vacate.  The Motion does not 

address the issue of vacatur in challenging Opinion No. 1914.  Further, to the extent that DOH 

made these arguments in its opposition to AFGE’s Motion for Reconsideration, the Board 

 
18 AFGE Local 2725 v. DOH, Slip Op. No. 1914 at 3 (citing Kids Holdings, Inc. v. Hinojosa, 311 A.3d 910, 915 

(D.C. 2024)). 
19 See, e.g., Motion for Reconsideration at 2, fn 2, in which DOH reiterated the substantive discussion in Opinion No. 

1898: 

 

PERB Opinion No. 1914 (2025) (cites: AFGE, Local 2725 v. DOH, Slip Op. No. 1898 at 3.  The Board noted 

that it does not have authority to interpret CBAs in order to resolve an arbitrability dispute or grant pre-

arbitration relief to a party claiming that arbitration was invoked over a contractually inarbitrable grievance. 

AFGE, Local 2725 v. DOH, Slip Op. No. 1898 at 3 (citing Washington Teachers’ Union, Loc. No. 6, Am. 

Fed’n of Tchrs, AFL-CIO v. D.C. Pub. Sch., 77 A.3d 441, 451 (D.C. 2013).  Rather, questions of arbitrability 

shall initially be resolved by the arbitrator. AFGE, Local 2725 v. DOH, Slip Op. No. 1898 at 3 (citing, e.g., 

AFSCME, District Council 20 v. D.C. Gen. Hosp. & OLRCB, 36 D.C. Reg. 7101, Slip Op. No. 227, PERB 

Case No. 88-U-29 (1989)).  If a party disagrees with the arbitrator’s determination concerning arbitrability, 

that party may file an arbitration review request with the Board. AFGE, Local 2725 v. DOH, Slip Op. No. 

1898 (citing Washington Teachers’ Union, Loc. No. 6, Am. Fed’n of Tchrs, AFL-CIO v. D.C. Pub. Sch., 77 

A.3d at 447).  Where a party seeks pre-arbitration relief, it may submit a motion to stay arbitration to the 

D.C. Superior Court, in accordance with the Arbitration Act. AFGE, Local 2725 v. DOH, Slip Op. No. 1989 

at 3-4 (citing D.C. Official Code § 16-4407).  However, DOH had not availed itself of the option to seek pre-

arbitration relief, nor engaged in arbitration and then exercised its right to appeal the award to the Board. 

AFGE, Local 2725 v. DOH, Slip Op. No. 1898 at 4.  Rather, DOH had summarily refused to arbitrate AFGE’s 

grievances and therefore precluded an arbitrability determination concerning the assignment of work outside 

position descriptions. AFGE, Local 2725 v. DOH, Slip Op. No. 1898 at 4.). 
20 Further, the basis of the Board’s finding of an unfair labor practice in Opinion No. 1898 was not substantive 

arbitrability, but rather DOH’s refusal to act—whether to arbitrate the grievance or to file for pre-emptive relief—

and, therefore, failure to bargain in good faith with AFGE in violation of D.C. Official Code §§ 1-617.04(a)(1) and 

(5). AFGE Local 2725 v. DOH, Slip Op. No. 1898 at 4. 
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considered and rejected those arguments in Opinion No. 1898.21  DOH’s only remaining avenue 

of redress regarding the Board’s decision in Opinion No. 1898 is to appeal that decision to the 

District of Columbia Superior Court, which DOH has already done.  

 

IV. Conclusion 

 

The Board finds no grounds to overturn the decision in Opinion No. 1914.  Therefore, the 

Motion for Reconsideration is denied.    

 

 

 

ORDER 

 

IT IS HEREBY ORDERED THAT: 

1. The Motion for Reconsideration is denied; and 

 

2. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.  

 

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 

 

By vote of Board Chairperson Douglas Warshof and Members Renee Bowser, Mary Anne 

Gibbons and Peter Winkler. 

 

July 17, 2025.  

 

Washington, D.C.

 
21 Local 36, International Association of Firefighters, AFL-CIO v. FEMS, 61 D.C. Reg. 5632, Slip Op. No. 1466 at 

4, PERB Case No. 13-N-04(aa) (2014).  The Board further notes that it will not consider new arguments raised in a 

motion for reconsideration to serve as a basis for reconsidering a decision.  See, e.g., Andebrhan Berhe v. WTU, 66 

D.C. Reg. 15811, Slip Op. No. 1723 at 2-3 (2019).   

DISTRICT OF COLUMBIA REGISTER              VOL. 72 - NO. 35 AUGUST 29, 2025

009450



   
 

 

APPEAL RIGHTS 

 

A final decision by the Board may be appealed to the District of Columbia Superior Court pursuant 

to D.C. Official Code §§ 1-605.2(12) and 1-617.13(c), which provides 30 days after a decision file 

an appeal. 
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GOVERNMENT OF THE DISTRICT OF COLUMBIA  

PUBLIC EMPLOYEE RELATIONS BOARD 

 

_________________________________________  

       )  

In the Matter of:     ) 

       ) 

Local 36, International Association   ) 

of Fire Fighters, AFL-CIO     ) 

       )  PERB Case No. 24-N-14   

Petitioner   ) 

      )  Opinion No. 1923 

 v.     )   

       ) Motion for Reconsideration 

District of Columbia Department of Fire  ) 

and Emergency Medical Services   ) 

       )  

Respondent   ) 

_________________________________________ ) 

 

 

DECISION AND ORDER 

I. Statement of the Case  

 

On April 14, 2025, the District of Columbia Fire and Emergency Medical Services 

Department (Agency) filed a Motion for Reconsideration (Motion) of  Opinion No. 1910.  The 

Agency requests that the Board reconsider its decision finding Article 6 of the parties’ collective 

bargaining agreement (CBA) to be negotiable.  Local 36, International Association of Fire 

Fighters, AFL-CIO (Union) filed an Opposition to the Motion.  

For the reasons discussed herein, the Motion for Reconsideration is denied. 

II. Background 

In Opinion No. 1910, the Board considered the negotiability of Article 6 of the parties’ 

CBA, which is set forth below:1 

ARTICLE 6 

 
1 IAFF, Local 36 v. FEMS, 72 D.C. Reg., Slip Op. No. 1910 at 2-3, PERB Case No. 24-N-14 (2025). 
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EXISTING RIGHTS AND BENEFITS 

All terms and conditions of employment not covered by the terms of this Agreement shall 

continue to be subject to the Employer's direction and control; provided, however, that if 

the Employer desires to institute a change that impacts upon a term(s) or condition(s) of 

employment of the entire bargaining unit or any group of employees, the following 

procedure shall apply:  

(1) The Employer shall provide the Union advance notice if possible; 

(2) Upon request of the Union, the parties shall promptly negotiate about the impact of 

such change;  

(3) If the parties reach impasse, the parties may jointly request the assistance of a third-

party to resolve the impasse, through mediation, fact-finding or other mutually agreeable 

process. Either party may invoke “last best offer” item by item interest arbitration within a 

reasonable period after reaching impasse.  

(4) Should an arbitrator’s award issue pursuant to the terms of this Article, the arbitrator's 

award shall be final and binding on both parties, and, at the arbitrator's direction, may be 

retroactive. 

The Agency argued that subparagraphs (3) and (4) of Article 6, creating a third-party 

impasse resolution procedure for impacts and effects bargaining over terms and conditions of 

employment, contained “vague and amorphous” language that directly interfered with 

management’s exclusive right to direct and assign work pursuant to Section 1-617.08(a)(1) and 

(2).2  The Board rejected the Agency’s argument in Opinion No. 1910, finding that the third-party 

impasse provisions over mandatory terms and conditions of employment are not proscribed by 

management rights and do not curtail management’s right to make changes.3  Therefore, the Board 

found Article 6 negotiable.4  

III. Discussion 

The Board has established that the standard for a motion for reconsideration is clear legal 

error.5  The Board will deny a motion for reconsideration which is based on mere disagreement 

with the underlying decision, or which does not provide a statutory basis for reversal.6 

 
2 Id. at 3. 
3 Id. at 4-5. 
4 Id. at 5. 
5 FOP/DOC Labor Comm. v. MPD, 59 D.C. Reg. 7165, Slip Op. No. 1233 at 4, PERB Case No. 11-E-01 (2012). 
6 FOP/DOC Labor Comm. v. BEGA, 62 D.C. Reg. 14628, Slip Op. No. 1538 at 2, PERB Case No. 13-U-35 (2015) 

(citing AFGE, Local 1000 v. DOES, 61 D.C. Reg. 9776, Slip Op. No. 1486, PEB Case No. 13-U-15 (2014)). 
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The Agency asserts that Opinion No. 1910 should be reversed because the Board “did not 

address the crux of the Agency’s argument,” that “subparagraphs 3 and 4 of Article 6 contain 

language of a vague and overly broad nature that unduly interferes with the exercise of 

management rights.”7  This assertion lacks merit.  The Board directly considered and rejected the 

Agency’s argument in Opinion No. 1910.8 

The Agency reasserts that Article 6 “does not limit or specify which matters can be taken 

to arbitration,” which would allow “matters like management’s right to evaluate employees, to 

conduct candidate rating panels, and the implementation of a performance management system, 

for example, to be taken to arbitration.”9  The Board found in Opinion No. 1910 that Article 6 

allows for arbitration over mandatory terms and conditions of employment, but not over 

management rights.10  The Board noted that any interpretation of Article 6 that would encroach 

upon management rights would be non-negotiable.11   

The Agency’s Motion is based on mere disagreement with the Board’s underlying decision 

and does not provide a basis for reversal.  Therefore, the Motion for Reconsideration is denied. 

 

ORDER 

IT IS HEREBY ORDERED THAT:  

1. The Motion for Reconsideration is Denied; and 

2. Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance. 

BY ORDER OF THE PUBLIC EMPLOYEE RELATIONS BOARD 

By vote of Board Chairperson Douglas Warshof and Members Mary Anne Gibbons, and Peter 

Winkler. 

July 17, 2025  

Washington, D.C. 

  

 
7 Motion at 3-4. 
8 IAFF, Local 36, Slip Op. No. 1910 at 3-5. 
9 Motion at 5. 
10 IAFF, Local 36, Slip Op. No. 1910 at 5. 
11 Id. at 4. 
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APPEAL RIGHTS 

A final decision by the Board may be appealed to the District of Columbia Superior Court pursuant 

to D.C. Official Code §§ 1-605.2(12) and 1-617.13(c), which provides 30 days after a decision is 

issued to file an appeal. 
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OFFICE OF THE DEPUTY MAYOR FOR PUBLIC SAFETY AND JUSTICE 

 

NOTICE OF FUNDING AVAILABILITY 

 

FY 2026 Safe and Secure DC Nonprofit Fund 

 

This notice supersedes the notice published in DC Register on 7/4/2025 volume 72/27 

 

Request for Application (RFA) Release Date: Friday, July 18, 2025 

 

Background: The Office of the Deputy Mayor for Public Safety and Justice (“DMPSJ”) invites 

the submission of applications from qualified non-profit organizations for the Fiscal Year 2026 

Safe and Secure DC Nonprofit Fund (“The Program”). The purpose of the Program is to enhance 

the security and safety at the physical site(s) of a nonprofit organization located in the District of 

Columbia. 

 

Purpose: The grant will improve and increase the physical/cyber security and facility/target 

hardening of nonprofit organizations’ facilities at risk of a terrorist of other extremist attack, 

safeguarding the lives and property of District residents and visitors. All grant activities must be 

linked to enhancing the security and safety at the physical site of the nonprofit organization. This 

grant will prioritize preparedness activities of nonprofit organizations that are at high risk of a 

terrorist or other extremist attack, with broader state and local preparedness efforts.  

 

The purpose of the grant will fund the activities implemented by nonprofits in three focus areas 

(enhancing the protection of soft targets/crowded places; planning; and/or exercises and training).  

The Program shall be funded in accordance with D.C. Official Code § 1-301.192 (d)(1) and will 

be awarded as a grant to the selected recipients. 

 

Eligible applicants should demonstrate the following: 

• Applicants are a community-based non-profit group, and organizations in Washington, 

D.C. DMPSJ reserves the right to award funds under any available funding source, 

regardless of the applicant’s designated selection(s). 

 

Additional details about eligibility and criteria for selecting an applicant will be included in the 

RFA. 

 

Availability of RFA: The RFA and grant application will be released on Friday, July 18, 2025, 

and posted at the DMPSJ website (dmpsj.dc.gov) and District Grants Clearinghouse. 

 

Deadline of RFA for Electronic Submission: Applicants must submit a completed online 

application to DMPSJ via ZoomGrants™ no later than 11:59 PM/ET on Wednesday, August 20, 

2025. 

 

Information Session: DMPSJ will host a virtual pre-application conference for interested 

applicants on Friday, July 25, 2025. Please check the website dmpsj.dc.gov for more details.   
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Inquiry/Contact Information: For questions not covered in the RFA or specific to your 

application, please email dmpsjgrants@dc.gov with the subject line: **FY2026 Safe and Secure 

DC Nonprofit Fund RFA Application Inquiry**. To maintain fairness, all inquiries must be 

submitted by 5:00 p.m. ET on Friday, August 8, 2025. Responses will be posted at dmpsj.dc.gov. 

 

Period of Performance: Effective date of the grant agreement, through September 30, 2026. 

 

Application Process: The grant application process will include an initial screening of applicants, 

a review panel process, and a final review to determine the final funding decision. Each step will 

be further described in the RFA. 
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THE NEXT STEP PUBLIC CHARTER SCHOOL 

REQUEST FOR PROPOSALS 

Entrepreneurship Program Development 

 

 

The Next Step Public Charter School (TNS) is soliciting proposals for contractors to develop a 

bilingual (English & Spanish) entrepreneurship curriculum and lead an 8-week course for adult 

students. 

 

RFP details can be obtained on August 29, 2025 from Sahira Fernandez, Chief Student Support 

Services, by emailing rfp@nextsteppcs.org.  Bids must be received by Friday, September 19, 

2025 by 5:00pm (EST) at rfp@nextsteppcs.org and include all areas outlined in the RFP in order 

to be considered.  
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TWO RIVERS PUBLIC CHARTER SCHOOL 

 

NOTICE OF INTENT TO AWARD A SOLE SOURCE CONTRACT 

 

Data Analysis   

 

Two Rivers Public Charter School intends to enter into a sole source contract with EmpowerK12 

to provide data analysis. We need this service in order to have access to comparative data, which 

informs decision-making. The cost of this contract will be approximately $44,000. The decision 

to sole source was made because EmpowerK12 has unique access, through a shared data source 

and through OSSE, to the data of a cooperative network of schools in the District, allowing us to 

compare data with these schools. Please contact Aqueelha James at 

procurement@tworiverspcs.org with any questions. 
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 DISTRICT OF COLUMBIA WATER AND SEWER AUTHORITY 

 

BOARD OF DIRECTORS 

 

NOTICE OF PUBLIC MEETING 

 

Human Resources and Labor Relations Committee with Union Members 

 

The Board of Directors of the District of Columbia Water and Sewer Authority (DC Water) 

Human Resources and Labor Relations Committee will hold a meeting via Microsoft Teams on 

Wednesday, September 10, 2025, at 9:30 a.m.  This meeting will not be held in the Board Room 

(2nd floor) at 1385 Canal Street, S.E.  The Chief Executive Officer and General Manager invites 

the public to attend the meeting via Microsoft Teams.  Below is the draft agenda for this 

meeting.  Please see the final agenda which will be posted to DC Water’s website at 

www.dcwater.com, which will include the remote access information for this meeting. 

 

For additional information, please contact Michelle Rhodd, Board Secretary at (202) 787-2331 or 

Michelle.Rhodd@dcwater.com. 

 

DRAFT AGENDA 

 

 

1. Call to Order                                                          Committee Chairperson 

 

2. Action Items      Chief People and Inclusion 

         Officer and EVP, People and Talent 

 

3. Other Business       Committee Chairperson 

 

4. Executive Session      Committee Chairperson 

 

5. Adjournment                                                             Committee Chairperson 

 

 

This meeting is governed by the Open Meetings Act. Please address any questions or complaints 

arising under this meeting to the Office of Open Government at opengovoffice@dc.gov. 
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OFFICE OF DOCUMENTS AND ADMINISTRATIVE ISSUANCES  

 

DISTRICT OF COLUMBIA REGISTER 

2025 AGENCY SUBMISSION DEADLINE SCHEDULE 

 

The deadline for submitting notices for publication in the District of Columbia Register by District 

agencies, boards, commissions, and public charter schools is THURSDAY, noon of the PREVIOUS 

week. For example, the deadline for the Friday, January 10, 2025 District of Columbia Register is 

Thursday, noon on January 2, 2025. 

The deadline for a Register to be published during a week that has an official District of Columbia 

holiday is WEDNESDAY noon of the PREVIOUS week. For example, Monday, January 20, 2025 

(Martin Luther King Jr. Day) is an official District of Columbia holiday therefore, the deadline for 

the Friday, January 24, 2025 District of Columbia Register is Wednesday, noon on January 15, 2025. 

If an official government holiday falls on a Thursday, the deadline for submitting documents is 

WEDNESDAY. Because Thursday, November 27, 2025 is Thanksgiving Day, the deadline for the 

December 5, 2025 District of Columbia Register is Wednesday, noon on November 26, 2025.  

Because Thursday, June 19, 2025 is Juneteenth, the deadline for the June 27, 2025 District of 

Columbia Register is Wednesday, noon on June 18, 2025. 

Documents that are uploaded after the noon deadline will be published in the next edition of 

the Register.  

The DC Register Submission Deadline Schedule is published at the end of each Register. 

The Office of Documents also publishes the Submission Deadline Schedule on the DCRegs Home 

page: 

 

Below is the 2025 District of Columbia Register Submission Deadline schedule. 

 

 

   

 



 

OFFICE OF DOCUMENTS AND ADMINSTRATIVE ISSUANCES  

DISTRICT OF COLUMBIA REGISTER 

2025 AGENCY SUBMISSION DEADLINE SCHEDULE 

 

D.C. Register Issue Submission Deadline 

Vol. 72/1 January 3, 2025* Tuesday December 24, 2024 

Vol. 72/2 January 10, 2025 Thursday January 2, 2025 

Vol. 72/3 January 17, 2025 Thursday January 9, 2025 

Vol. 72/4 January 24, 2025* Wednesday January 15, 2025 

Vol. 72/5 January 31, 2025 Thursday January 23, 2025 

Vol. 72/6 February 7, 2025 Thursday January 30, 2025 

Vol. 72/7 February 14, 2025  Thursday February 6, 2025 

Vol. 72/8 February 21, 2025* Wednesday February 12, 2025 

Vol. 72/9 February 28, 2025 Thursday February 20, 2025 

Vol. 72/10 March 7, 2025 Thursday February 27, 2025 

Vol. 72/11 March 14, 2025 Thursday March 6, 2025 

Vol. 72/12 March 21, 2025 Thursday March 13, 2025 

Vol. 72/13 March 28, 2025 Thursday March 20, 2025 

Vol. 72/14 April 4, 2025 Thursday March 27, 2025 

Vol. 72/15 April 11, 2025 Thursday April 3, 2025 

Vol. 72/16 April 18, 2025*  Wednesday April 9, 2025 

Vol. 72/17 April 25, 2025 Thursday April 17, 2025 

Vol. 72/18 May 2, 2025 Thursday April 24, 2025 

Vol. 72/19 May 9, 2025 Thursday May 1, 2025 

Vol. 72/20 May 16, 2025 Thursday May 8, 2025 

Vol. 72/21 May 23, 2025 Thursday May 15, 2025 

Vol. 72/22 May 30, 2025 *  Wednesday May 21, 2025 

Vol. 72/23 June 6, 2025  Thursday May 29, 2025 

Vol. 72/24 June 13, 2025  Thursday June 5, 2025 

Vol. 72/25 June 20, 2025*  Wednesday June 11, 2025 

Vol. 72/26 June 27, 2025 Wednesday June 18, 2025 

Vol. 72/27 July 4, 2025 * Wednesday  June 25, 2025 

Vol. 72/28 July 11, 2025  Thursday July 3, 2025 

Vol. 72/29 July 18, 2025  Thursday July 10, 2025 

Vol. 72/30 July 25, 2025 Thursday July 17, 2025 

Vol. 72/31 August 1, 2025  Thursday July 24, 2025 

Vol. 72/32 August 8, 2025  Thursday July 31, 2025 

Vol. 72/33 August 15, 2025  Thursday August 7, 2025 

Vol. 72/34 August 22, 2025 Thursday August 14, 2025 

Vol. 72/35 August 29, 2025  Thursday August 21, 2025 

Vol. 72/36 September 5, 2025* Wednesday August 27, 2025 

Vol. 72/37 September 12, 2025  Thursday September 4, 2025 

Vol. 72/38 September 19, 2025  Thursday September 11, 2025 

Vol. 72/39 September 26, 2025 Thursday September 18, 2025 

Vol. 72/40 October 3, 2025  Thursday September 25, 2025 

Vol. 72/41 October 10, 2025 Thursday October 2, 2025 

Vol. 72/42 October 17, 2025*  Wednesday October 8, 2025 

Vol. 72/43 October 24, 2025 Thursday October 16, 2025 

Vol. 72/44 October 31, 2025 Thursday October 23, 2025 

Vol. 72/45 November 7, 2025 Thursday October 30, 2025 

Vol. 72/46 November 14, 2025*  Wednesday November 5, 2025 

Vol. 72/47 November 21, 2025 Thursday November 13, 2025 

Vol. 72/48 November 28, 2025* Wednesday November 19, 2025 

Vol. 72/49 December 5, 2025  Wednesday November 26, 2025 

Vol. 72/50 December 12, 2025  Thursday December 4, 2025 

Vol. 72/51 December 19, 2025  Thursday December 11, 2025 

Vol. 72/52 December 26, 2025* Wednesday December 17, 2025 

Vol. 73/1 January 2, 2026* Wednesday December 24, 2025 

*Weeks with District of Columbia Government public holidays.   

Last Updated December 10, 2024 
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